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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SABINA LOVING, et al.,

Plaintiffs,
V. Civil Action No. 12-385 (JEB)
INTERNAL REVENUE SERVICE, et al.,

Defendants.

MEMORANDUM OPINION

To closea gapin the federal oversight of tax professionals, in 2011rite¥nal Revenue
Servicebegan regulating hundreds of thousands of non-attorneyCRéntaxreturn preparers
who prepare and file tax returfae compensation The new regulations require each such
preparer to pass a qualifying exgoay an annual application fee, and take fifteen hours of
continuingeducation coursesach year Agency action, however, requires statutory authority.
The IRSinterpretecan 1884 situte as enabling thesew regulations. That statuabowsthe
IRS to regulate‘representativésvho “practicé beforeit. Believing that taxeturn preparers
are not covered under the statute, and thus cannot be so redrliaitaiffs — three independent
tax-return preparers brought this suitPlaintiffs and the Government have nevossmoved
for summary judgment. Concludinigat the statute’text and context unambiguously foreclose
the IRSS interpretationthe Court wl grant Plaintiffs’ Motion.

l. Background

A. Statutory and Requlatory Framework

This case turns owhethercertain taxreturn preparerare representatives who practice

before the IRSand thus are properly subject to the new IRS regulatidGirepdrersvho are
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attorneys, CPAs, enrolled agents, or enrolled actuaries are otherwis¢eggylthe IRS and
thus have no bone to pick with the new regulatiddse31 C.F.R. § 10.3 (2009) Before
probing that question, however, it helps to know something about the IRS adjudication process.
The Court therefore begins by outlining how the IBSdvesdisputes aboubx liability, then
moves to the statutes and regulatiahssuan this case
1. Process for Adjudicating Federal Income Taxes

“The InternaRevenueService is a bureau of the Departmehthe Treasury under the
immediatedirection of the Commissioner of Internal Revenue.” 26 C.F.R. § 601.16&&also
26 U.S.C. § 7803(a) (Commissioner of Internal Revenue is part of Trdaspaytmentvith
duties and powers assignedTrgasurySecretary) Taxpayersanprogress through three stages
of interaction with the IRSassessment and collection, examination, and appeals.

Firstupis assessment and collection. Our federal tax system “is ba®oallgf self-
assessmehin which each taxpayenust compute the tax due, fileeturnshowing ‘factsupon
which tax liability may be determinexhd assessg’dand pay the tax due. 26 C.F.R.

8 601.103(a).After such a filing (o= failure to file) the Government perfornas “assessment”

—that is, “the calculation or recording of a tax liabifityUnited States v. Gallettb41 U.S. 114,

122 (2004)see26 U.S.C. 88 6201-6204.In‘most cases, the Secretary accepts the self
assessment and simply oedsthe liability of the taxpayer.. . [W]here the Secretary rejects the
selfassessment of the taxpayer or discovers that the taxpayer has failedtefirn, the
Secretary calculates the proper amount of liability and records it in therBoantrs books’
Galletti, 541 U.Sat122. After an assessment, the IRS collagtpaidtaxes. See26 C.F.R.

§ 601.104(c)(2)see als@6 U.S.C. 88 6301-6306.




Next, for some lucky taxpayerspmes the IRS audiknown intax jargon as an
“examination” See26 C.F.R. 88 601.103(b), 601.105(a). The IRS may conduct the
examination by mail or by ipersoninterviews andit will sometimesvisit a taxpayer’'s home or
business to examine his books and recoe26 C.F.R. § 601.105(b). “During the
examinatiorof a return a taxpayenay be represented before the examinyean attorney,
certified public accountantr other representative26 C.F.R. 8 601.105(b)(13ee als®6
U.S.C. § 7521(b)(2) (during a taxpayer interview, taxpayer may suspend guestioning to consult
with “an attorney, certified public accountant, enrolled agent, enrolled actuary, ohany ot
person permitted to represent the taxpayer before the Internal Revenige”gerv

Last if the taxpayer and the IRSill disagreethe taxpayer carequest an kperson
conference with atRS “Appeals dfice.” See26 C.F.R. 88 601.1@B), (c)(1), 601.106.While
“[p] roceedings before Appeals anéormal,” taxpayers maydesignate a qualified
representativéo act for theni 26 C.F.R. § 601.106(c) The taxpayer may then pursue appeals
outside the IRS in thg.S.Tax Court, the U.S. Claims Court, or a federal district cobee26
C.F.R. § 601.103(c)(2)-(3).)

2. Satutory and Regulatory Scheme

With thatframeworkin mind, the Court now outlines the statutory and regulatory scheme

at play in this caseUnder31 U.S.C. § 330, originally enacted in 1884, TheasurySecretary

has authority to regulate people who practice before the Tre@spartment. As thelRSis a

! The original 1884 statute said:
[T]he Secretary of the Treasury may prescribe rules and regulations gaverni
the recognition of agents, attorneys, or other persons representingruisi
before his Departmerand may require of such persons, agents and attorneys,
before being recognized as representatives of claimants, that they shethaho
they are of good character and in good repute, possessed of the necessary
gualifications to enable them to render saldimants valuable service, and
otherwise competent to advise and assist such claimants in the presearitation
their cases. And such Secretary may after due notice and opportanity fo
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bureau of the Treasufepartmentsee26 C.F.R. § 601.101(a), this statateverspractice
before the IRS as wellThis is so even though the casual student of history knows that the
Sixteenth Amendment authorizing the modern federal income tax was notratifie1913. In
full, the first two subsecti®of 8 330currentlyprovide:

(a) Subject to sectio500 of title 5, the Secretary of the

Treasury may-
(1) regulate the practice of representatiobpersons
before the Department of the Treaswayg
(2) before admitting representative foractice, require
thatthe representative demonstrate
(A) good character;
(B) good reputation;
(C) necessy qualifications to enable the
representative to provide to persons valuablwice; and
(D) competeny to advise and assist persons in
presenting their cases.

(b) After notice ad opportunity for a proceedinthe
Secretary may suspend or disbar froractice before the
Department, or censureygpresentative whe

(1) is incompetent;

(2) is disreputald;

(3) violates rgulations prescribed under this section; or
(4) with intent to defraud, willfully and knowingly

misleads or threatens the perdaing represented or a

prospective person to lbepresented.

The Secretary may impose a monetary peraitgny

representative described in the precediagtence.lf the
representative was acting on belwdlin employer or any firm or
other entity in connection with the conduct giving rise to such
penalty, the Secretary may impose a mongtanalty on such
employer, firm, or entity ifit knew, or reasonably should have
known, of such conductSuch penalty shall not exceed thgess
income derived (or to be derived) from the conduct giving rise to
the penalty and may be addition to, or in lieu of, any suspension,
disbarmentpr censure of the representative.

hearing suspend, and disbar from further practice before his Depaényen
such person, agent, or attorney shown to be incompetent, disreputatihe, or
refuses to comply with the said rules and regulations, or who sitfalintent to
defraud, in any manner willfully and knowingly deceive, mislead, reatien
any claimanbr prospective claimant, by word, circular, letter, or by
advertisement.

Act of July 7, 1884, ch. 334, 23 Stat. 236, 258



(Emphasis added.)

Usingthis statutory authorityhte Secretarpublishes regulations governing practice
before the IRS ithe Code of Federal Regulationst|d 31, part 10.The Treasury reprinthose
regulations under the name “Treasury Department Circular No. 23%:"meat oircular 230
is a long list of duties and restrictions relating to practice before the MRSy gontent to
statutory terms like “incompetent” and “disreputabl&ee31 C.F.R. 88 10.20-.38. Circular 230
alsolays outsanctions and sethe ruledor disciplinary proceedingsSee31 C.F.R.

88 10.50-.82. These regulations héwey appliedo attorneysCPAs and a handful of other
specified tax professional§ee31 C.F.R. § 10.3 (2009).

In 2011, the IR®xtendedhe reactof Circular 230by bringing taxreturn preparers
under its coverageSeeRegulations Governing Practice Before the Internal Revenue Service, 76
Fed. Reg. 32,286 (June 3, 201fin4dl rule) (“the Rule”), see alsdRegulations Governing
Practice Before the Internal Revenue Service, 75Red. 51,713 (Aug. 23, 2010) (proposed
rule). Although technically promulgated by theeasuryDepartment, this Opinion wilisually
attribute the new Rule to the IR&Inder the Rule, tax-return prepareis apersorwho
“prepares for compensation, or who employs one or more persons to prepare for coampensat
all or a substantial portion of any return of tax or any claim for refund of tax undetéheal
Revenue Code.” 26 C.F.R. 8§ 301.770%a)5accord26 U.S.C. § 7701(a)(363ee31 C.F.R.

8 10.2(af8) (“Tax return preparaneans any individual within the meaning of section

7701(a)(36) and 26 CFR 301.7701")%emphasis in original). Ae IRS estimated that the new
Rule sweep in 600,000 to 700,000 new teaturn preparera&/ho were previously unregulated at

the federal level See76 Fed. Reg. at 32,299.



“Practice as a taxreturn preparefor the most part (and for our purposeis)limited to
preparing and signing tax returns and claims for refund, and other documents fassuhoi
the Internal Revenue Servite31 C.F.R. 8§ 10.3(f)(2). (In addition, if the IRS audittax return
that the preparer signed, the preparer may represent the taxpayer duexgntingation See31
C.F.R. 810.3(f)(3). Plaintiffs raise no objectioto the IRS using sucidditional practicas a
basis for regulation.) The Rule thus encompasses those preparers whose onlgrfiappear
before the IRS is the preparation and submission of tax returns, and this Opinion’s subseque
references to tareturn preparers concern this limited role

Before engaging in such practicdse new regulations foral tax-return preparers®
register with the Secretarylhis registration requiremerg the vehicle by whicthe Ruleadds
burdens on tax-return preparers. iiidially register, a taxeturn preparer must pay a fee and
pass a qualifying exam. S8& C.F.R. 88 10.4(c), 10.5(b). Then, to maintain her registration,
each yeathe preparer must pay another fee and comptd¢ast 15 hours of continuing-
education coursesSee31 C.F.R. 88 10.6(d)(6), (e)(3). Plus, on pain of censure, suspension,
disbarment, or monetary penalties permitted B8@(b), the preparer must comply with duties
and restrictionsmposed ormtherIRS practitioners

B. Factual and Procedural History

Plaintiffs arethree paidax-return preparera/ho were not previously regulated by the
IRS. Sabina Loving works on the South Side of Chicago, servingrioame clients Pls. Mot.,
Exh. 2 (Decl. of SabimLoving), 17. Elmer Kilianhasfor decadegrepared tax returns in his
house. PlIs. Mot., ExI3. (Decl. of Elmer Kilian), . And Giovanni Gambino isfanancial
planner who prepasaax returns fohis clients. Pls. Mot., Exh. 4 (Decl. of Giovanni Gambino),

192, 6. Lovingdeclares that she witlave toincreasener pricesf forced to comply with the



Rule, likely losing customersSeeloving Decl., 1 13. Kilian and Gambirtteclare that they will
likely close their tax business#gorced to comply SeeKilian Decl., 115; Gambino Decl.,
117.

Seeking injunctive ahdeclaratory reliefPlaintiffs sued the IRS, the Commissionér
Internal Revenueand the United Statemder the Administrater Procedure Act, 5 U.S.C.
88§ 701-706, and the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2282egiflated parties,
Plainiffs obviously have standing to challenge the regulatigparticularlygiven the annual
fees, the entrance exam, and the heftytinuing-education requirement8Both sidesnow
move for summary judgment.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oFkdv.R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the
substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248olcomb, 433 F.3d at
895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 895.

Although styled Motions for Summary Judgment, the pleadingssrcéise more
accurately seek the Court’s review of an administrative decision. The st@eddorth in Rule
56(c), therefore, does not apply because of the limited role of a court in reviewing the

administrative recordSeeSierra Club v. Mainella, 459 F. Supp. 2d 76, 89-90 (D.D.C. 2006)

(citing Natl Wilderness Inst. vArmy Corps of Eng’rs2005 WL 691775, at *7 (D.D.C. 2005);




Fund for Animals v. Babbitt, 903 F. Supp. 96, 105 (D.D.C. 1995), amended on other grounds,

967 F. Supp. 6 (D.D.C. 1997)). “[T]he functiontbé& district court is to determine whether or
not as a matter of law the evidence in the administrative record permitted thg egerake the
decision it did.” Id. at 90(citationomitted). “Summary judgment thus serves as the mechanism
for deciding,as a matter of law, whether the agency action is supported by the aditmneistra

record and otherwise consistent with the APA standard of revitv(titing Richards v. INS,

554 F.2d 1173, 1177 & n.28 (D.C. Cir. 197aied inBloch v. Powell, 227 F. Supp. 2d 25, 31

(D.D.C. 2002)aff'd, 348 F.3d 1060 (D.C. Cir. 2003)).

The Administrative Procedure Act requires courts to “hold unlawful and set asitgyage
action, findings, and conclusions” that are “in excess of statutory jurisdictithrgray, or
limitations, or short of statutoryght.” 5 U.S.C. 8 70@&)(C). Such claims “are reviewed under

the welltknown Chevrorframework” Ass’n of Private Sector Colls. & Univs. v. Duncan, 681

F.3d 427, 441 (D.C. Cir. 2012) (citing CheviidrS.A. Inc. v. NRDC, 467 U.S. 837 (1984)).

Chevronreview entails @awo-step inquiry. Te first stemsks whetherthe intent of Congress is
clear’—that is, Whether Congress has directly spoken to the precise question at issue.”
Chevron, 467 U.S. at 842. “Under the first step of Chewtenreviewing court must first

exhaust théraditional tools of statutg construction to determine whether Congress has spoken

to the precise question at issu&ell Atl. Tel. Co.v. FCC, 131 F.3d 1044, 1047 (D.C. Cir.
1997)(internal quotation marks omittedIf the intent of Congress is clear, that is the end of the
matter; for the court, as well as the agency, must give effect to the unanddigaxpressed

intent of Congress.” Chevron, 467 U.S. at 842-43.f thi¢ statute is silent or ambiguous with
respect to the specific isstid¢he reviewing court must proceém steptwo, asking whether the

agencys interpretation “is based on a permissible construction of the statdteat 843. The
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agency'’s constructioat stepwo is permissible tinless it is arbitrary or capricious in substance,

or maniestly contrary to the statuteMayo Found. for MedEduc. & Research v. United States

131 S. Ct. 704, 711 (201(9gitation omitted)
1.  Analysis

At thethreshold the IRS claims thahe Courtcan bypass th€hevron inquiryaltogether
becauseach agency has inherent authority to regulate those who practice befwe it.

Goldsmith v. Bd. of Tax Appeals, 270 U.S. 117, 122 (1996] fie general words by which the

Board is vested with the authority to prescribe the procedure in accordancehiwithtes
business shall be conducted include as part of the procedure rules of practice foish®adrin
attorneys.”). An agency, however, “cannot rely on its general authoritgke mles necessar
to carry out its functions when a specific statutory directive defines #nardglfunctions ofthe

agencyjin a particular are4d.Am. Petroleum Inst. v. EPA, 52 F.3d 1113, 1119 (D.C. Cir. 1995).

Because 31 U.S.C.380 specifically defines the Traay Department’s authority to regulaiee
people who practice before that statute controtheinquiry here

Section 330(a) authorizes thesasury Secretary to “regulate the practice of
representativesf persons before the Department of the Treasury.” In disptite IRS’s
interpretation thatax-return preparers are “representatives” who “practice” before the TRS.
battle here will be fought and won on Chevron step one; Plaintiffs offer no independent
argument for why, if the statute is amibagyis, the IRS interpretatiorwould be ‘arbitrary or
capricious in substance, or magsfly contrary to the stattitender_Chevrostep two Mayo
Found., 131 S. Ct. at 711.hiE case theboils down to one questions § 330 ambiguouas to

whether taxreturn prepanes are “representatives” who “practice” before the IRS?



“The plainness or ambiguity of statutory language is determined by refecethee t
language itself, the specific context in which that language is used, andalerbcontext of the

statute as a whole.Robinson v. Shell Qil Co., 519 U.S. 337, 341 (199Mese are the sources

the Court considers here. In so doing, it concludes that 8 330 unambiguously forecloses the
IRS’s interpretatiorior three reasonskFirst, he text of 8330(a)(2)D) defines the “practice of
representatives’hia way that does not cover teeturn preparersSecond,lie IRS’s
interpretation would displace axisting statutory scheme thaimprehensively regulae
penalties on taxeturn preparersThird, undethe IRS’s interpretatigra federal statutthat
remediesabusive practice by taveturn preparera&ould be relegated to obliviorAfter
examiningthe statutory text and context, the Court will resobtber arguments offered by the
parties.

A. Textof § 330

Theinquiry herebegins Where all such inquiries must begin: with the language of the

statute itself.” Caraco Pharolabs., Ltd. v. Novo Nordisk A/S, 132 S. Ct. 1670, 1680 (2012)

(citation omitted) Again, 8 330(a) says that @lSecretary of the Treasury may regulate the
practice of representatives$ persons before the Department of the Treasury

The IRShurries through Chevron step one, arguing that the statute is ambiguous because
it defines neither “representativebr “practice” and both termsan havéroadmeanings._See
IRS Mot. at 15-16.That simplistic approach witiot fly, however.“A mbiguity is a creature not

of definitional possibilities but of statutory context .”. Brown v. Gardner, 513 U.S. 115, 118

(1994). Indeed, the D.C. Circuit hggecifically rejected the argument thattatuteis

ambiguous when it fail® define éroad term SeeGoldstein v. SEC, 451 F.3d 873, 878 (D.C.

Cir. 2006)(“The lack of a statutory definition of a word does metessarily render the meaning
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of a word ambiguous, just as the presence of a definition does not necessaritiiemakaning
clear.”);id. (“If Congress employs a term susceptible of several meanings, as many termns are,
scarcely follows that Congrebss authorized an agency to choasgone of those meanings.”)
(emphasis in original).

In any event, whiléhe“practiceof representativeshaynotbedefined in 8330(a)(1)
the very nexsubsection of § 330 provides critical guidanceviat the termmeans “[B]efore
admitting a representative to practice 330(aj2) allows theSecretaryo “require that the
representative demonstrate. (D) competency to advise and assist persons in presenting their
cases. Section 330(4R), like 8 330(al1), does not disclose who thesavered
“representatives” areBut it does tell us what the representatives dnat their “practice” is, in
the words of both subsectionepresentatives “advise and assist persons in presenting their
cases.” Thisstautory equating of “practice” with advising and assisting the presentafia
case providethe first strike against the IRS’s interpretatidfiling a tax return would never, in
normal usage, be described as “presenting a c#@gdlie time of filing,the taxpayer has no
dispute with the IRSthereis no “case’to present. This definition makes sense only in
connection with those who assist taxpayers in the examination and appeals dtiaggsarfess.

The IRSseems to accefitat taxreturn preparerare not advising and assisting in

presenting a caséocusingits fire instead on the premise of the argumergelBS Replyat 13
(“It is nonsensical that Congress woaldathorize the Secretary to ensure the conmogtef
those who present ‘casd®it not those who prepare returns, particularly where only a fraction of
preparedeturns ar@udited and thereafter become ‘casgsin appeal before ti8ervice.”);id.
at 2(“Plaintiffs misread 31 U.S.C. § 330(a) because they again claim tta¢¢hetaryonly has

the authority to reguta the ‘practice’ of those whadviseand assist psons in presenting their
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cases.”). This hardly seems as preposterous as the IRS would lead one to believe. Congress
could well desire that those who represent taxpagexgaminations or appeals be more closely
regulated than those who merely prepare returns. Just so, drafting awid dane byanyone
of mature age and sound mind, but disputingatileentails litigation in probate courtvhere
representatives mube lawyers admitted to the court's b&@ompare, e.gD.C. Code § 18-102,
with D.C. Code § 20-107(aandD.C. Super. Ct. R. Civ. P. 101(a).

The IRS also maintains th8B830(a)(2)"is a separate grant of authotifyom
§330(a)(1) IRS Mot. at 27, and thus30(a)(2)(D)‘in no way limits the Service’s authority
with respect to whorthe Secretary may authorize to ‘practibefore the agencynd the
provision has no bearing on the definition of ‘practice’ or the boundstefties that may be
ddfined as ‘practicebefore the agency.” IRS Reply at 1As explained above, however, the
grant of authority in 8330(a)(1)- which allowsthe IRS to regulate thé practice of
representativés- uses the same language as thatgphauthority inits nea neighbor,
8 330(a)(2) which allowsthe IRS to require certain qualificationtsefore admittinga
“representative to practi¢eAnd “[i] t is a well established rutgf statutory construction that
word is presumed to have the same meaning sualections of the same statutéllen v.

CSX Transp., Inc., 22 F.3d 1180, 1182 (D.C. Cir. 19B#t¢rnal quotation marks omitted).

Since 8330(a)(2) makes clear that the “practice” of these representetitagh/is[ing] and
assist[ing] personis presenting their casés‘practice” in § 330(a)(1)must mearthe same
thing.

B. Broader Statutorontext

Moving beyond the language of 8§ 330, other related statutes also undercut the IRS’s

interpretation Statutory language “cannot be construed in a vacuum. It is a fundamental canon
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of statutory construction that the words of a statute must be read in theirt @rdexith a view

to their place in the overall statutory schemB®&berts v. Sea-Land Serviic., 132 S. Ct. 1350,

1357 (2012) (citation omitted)ndeed, ontext can prove dispositive at Chevron step @ee

FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2@0@) determining

whether Congress has specifically addressedulestion at issue, a reviewing court should not
confine itself to examining a particular statutory provision inaisoh. The meaning er
ambiguity— of certain words or phrases may only become evident when placed in ¢pntext.

Two aspects of 830’s statutory context prove especially importagre Both relateto
8 330(b), which allows the IRS fmenalize andlisbarpracticing representatives. Firstatutes
scattered across Title 26 of the U.S. Code cr@aszeful,regimentedschedule of pena#isfor
misdeeds by taxeturn preparersif the IRS had open-ended discretion under 8§ 330(b) to impose
a range of monetary penalties taxreturn preparerfor almost any conduct the IRS chooses to
regulate those Title 26 statutes would be eclipsed. Second, if the IRS could "disbar
misbehavingax-return preparersnder § 330(b)a federaktatutemeant to address precisely
those malefactors 26 U.S.C. § 7407 would lose all relevancelThese two aspects are
considered in turn.

1. Penalty Provisionsin Title 26
Congress has already enacted a relatively rigid penalty sdlogmi@ish misdeeds by

tax-return preparersTitle 26, in fact,has at least ten penaltiggecific to taxreturn preparers

each of which targstparticular conduct related to preparing and filing tax returns, and each of
which comeswith a specific fine

e 8§86694(a): bran understatemenf tax liability due toanunreasonable positiothe
greater of $1000 or 50% tieincomethat thepreparer earneoin thereturn;
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e 8§86694(b): Bran understatemenf tax liability due to willful or reckless conduct,
the greater of $B0 or 50% otheincome that the preparer earned on the return

e §6695(a) For failing to givea taxpayer a copy of her retunithout reasonable
cause $50 (vith anannual maximum of $25,000);

e 8§ 6697b): For failing to sign a returnvithout reasonable cause, $%@th an annual
maximum of $25,000);

e 8 6695(c) For failing to list an identifying number without reasonable cause, $50
(with anannual maximum of $25,000);

e §6697d): Forfailing to retainacopyor alist of returrs without reasonable cause,
$50 (ith anannual maximum of $25,000);

e 8§ 6695(f): For endorsing atherwisenegotiatinga check issued ta taxpayer$500;

e 8§86695(g): er failingto canply with the due-diligence IRS regulations the earned
income tax cred;jt$500;

e §6713: For disclosing or otheise usingnformationthe taxpayesharedor use in
preparing dax return $250 (vith anannual maximum of $10,000nd

e 8§ 7216: lBrknowingy or recklesky disclosingor othewise usingnformationthe
taxpayer shares for use in preparing a tax retuma year in prison or $1000 fine.

Yetif 8 330 covers tax-return preparers, the IRS would have the discretitth few
restraints- to impose @ arrayof penaltiedor this sort of conductSection330(b) allows the
Secretary to “impose a monetary penalty on any representative” who “is ietmmp*is
disreputable,” “violates regulations prescribed under” § 330wath intentto defraud, willfully
and knowingly misleads or threatens the person being represented or a propgestingo be
represented.” The IR®ayset the penaltpetween $0 and “the gross income derived (or to be
derived) from the casuct giving rise to theenalty.” In other words, if the “representatives”
that the IRSouldpendize under § 330(b) include tax-return preparers, the IRS would be able to
punish everything covered by the ten penalties in Title 26 — and more — with considerable
discretion ovethe size of the penaltyThat unstructured independence by the IRS would

trample he specific and tightly controlled penalty scheme in Title Pt6e existing§ 330
14



regulations, moreover, need not actually overlap withrtthe 26 schemein statutory
interpretation, the question is what the statute allows, not whatithentregulations say.

When statutes intersect, the specific stat@iteSitle 26) trumpthe general (830).
“That is particularly true where .Congress has enacted a comprehensive scheme and has

deliberately targeted specific ptelms with specific solutions.RadLAX Gateway Hotel, LLC

v. Amalgamated Banki32 S. Ct. 2065, 2071 (2012 ternalquotation markemitted);see also

Brown & Williamson Tobacc0o529 U.Sat 133 (‘the meaning of one statute may be affected by

other Acts, particularly where Congress has spoken subsequently and ewtiieadly to the
topic at hand). While the general/specific cananost often applies when the geal and
specific statutes point in opposite direcgpte Supreme Court recently stressed thatdme®n
also appliesvhen bothstatutesauthorizesimilar action, as here: “[He canon has full
application as well to statutes such as the one herdyiah\a general authorization and a more

limited, specific authorization exist silg-side.” RadLAX Gateway Hotel132 S. Ctat2071.

Because¢he U.S. Codalready sets forth a comprehensive scheme targeting specific problems
with specific solutions, 8 330(b) should notibeerpretedo allow the IRS tgenalize taxeturn
preparergor conduct while preparing and filing returns.

Another statute confirmthat 8330(b) does not authorize penalties onriebarn
preparers Under26 U.S.C. 8 6103(k)(5)he IRSmaydisclosecertain penaltiet state and
local agencies that knise, register, or regulate teeturn preparersSpecifically, 8 6103(k)(5)
allows the IRS to disclos@nformation as to whether or not any penalty has been assessed

against such tax return preparer under section 6694, 6695, or {Ehephasis addeq If the

IRS may penalize taseturn preparers und8r330(b),as the IRS claim$jow curioughat

8 6103(k)(5)omits 8§ 330from the list of penalties reportable to state and local agencies. Indeed,
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the misdeeds punished by § 330(b) — incompetence, poor reputation, fraud, and regulatory
violations — wouldseem especiallgelevant to licensing agencie$he better answer, consistent
with the general/specific canon, is tha230(b) does not create a comprehenpemalty scheme
against taxeturn preparers
2. Injunction under 26 U.S.C. § 7407

The U.S. Code also permits the IRS to enjoinrxyn preparerander 26 U.S.C.
8 7407. If a taxreturn preparer has engaged in specified unlawful conduct and injunctive relief
is appropriate, § 740allowsthe IRSto suethe preparer to enjoifurtherviolations

(a) Authority to seek injunction
A civil action in the name of the Unit&lates to enjoin any
person who is a tax retupmeparer fronfurther engaging in any
conduct described in subsection (b) or from further actga tax
return preparer may be commeneg¢dhe request of the Secretary.
Any actionunder this section shall be brought in the District Court
of the United States for the distriatwhich the tax return preparer
resides or hakis principal place of business or in which the
taxpayer withrespect to whose tax return the actiobrisught
resides. . .
(b) Adjudication and decrees
In any action under subsection (a), if the cduads —
(1) that a tax return preparer has
(A) engaged in any conduct subject to penalty under
section 6694 or 6695, or subjectaioy criminal penalty
provided by this title,
(B) misrepresented his eligibility to practibefore
the Internal Revenue Service,atherwise misrepresented
his experience cgducation as a tax return preparer,
(C) guaranteed the payment of any tax refanthe
allowance of any tax credit, or
(D) engaged in any other fraudulent or deceptive
conduct which substantially interferes with the proper
administration of thénternal Revenue laws, and
(2) that injunctive relief is appropriate poevent the
recurrence of such conduct,
the court may enjoin such person from furteegaging in such
conduct.
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The court may enjoin the person from preparing tax returns, howeNif the preparer is such
a habitual offender that an injunction against further violations would be insufficient
If the court finds that a tax return preparer has continually or
repeatedlyengaged in any conduct described in subparagf@phs
through (D) of this subsection and that an injunction prohibiting
such conduct would not be sufficient to prevent such person’s

interference with the proper administratiorttusk title, he court
may enjoin such persdrom acting as a tax return preparer.

26 U.S.C. § 7407(b).

Yet if 8§ 330 covers tax-return preparers, the IRS could sidesty protection §407
affords—judicial review thedemanding standardisr the extraordinary remedy of an injunction,
andthe elevatedhurdle forenjoining preparation dbx returrs (nsteadof further violation) —
while effectively obtaining the same result. That is becalB30f) allows thdreasury
Departmento “disbar from practicéefore the Department*representativewho engages in
the conductisted in 8330(b) (incompetence, being disreputable, violating regulations, and
fraud) Using this athority, the IRScould stop a persdnom preparing tax returns by
“disbarring” her from “practice” before the IRSJnlike under 8§ 7407, however, disbarment
under 8 330 would put everything in the IRS’s contaside fromlimited judicial review,
presumably, under the APAWiIth 8 330(b) and 8§ 7407 leading to the same destination, but
8 330(b) offering a far easig@ath it is hard to imagine the IRS turning t&407 more than once
in a blue moon. The Countill not lightly assume that @hgress enacteslicha pointless statute.

Two points of caution beanentionhere First contrary to Plaintiffs’ claims, the IRS’s
interpretation of § 330 would not render 8§ 7407 surplubagause §407still offers a different
remedy a judicialinjunction versus IRS disbarment. For the truly abusivedtixn preparer,
perhapghe threat of judicial contempt that comes véthinjunction would make § 7407 worth

the trouble, even though IRS disbarment would surely be sufficiatmiost every case
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Second, the Code’s next section, 26 U.S.C. § 7408, migiiengethe Court’s doubt
that Congres®nacs duplicativestatutes.Section 7408, like § 7407, empowers the IRS to seek
injunctions. Although designed to comlbax shelters§ 7408s broad languagallows the IRS
to enjoinany ‘violation of any requirement under regulations issued under section 330 of title
31, United States Cotle- potentiallyapplying toall of Circular 230, not simply thex-shelter
regulations. Unlike 8 740Which is limited to taxreturn preparers, 8 7408 allows injunctions
against “any person.Assuming that §408 means what is says and is not limited to tax
shelters, 408 allows injunctive relief against “any person,” including those attorneys and
CPAsadmittedlyregulated under § 330(b). So while § 7407 and 8§ 330(b) authorize injunctive
and disbarment remedies against the same people only if 8 330 inelwdetsirn preparers,
8 7408 and 8 330(b)ilv authorizethose remedies against the sgmeple.

Section7408 thusnight seemto undercuthe Court’s analysis heréAsserting that the
IRS would almost never seek an injunction under 8§ 7407 if it can instead disbar under § 330(b),
the Court has said that the IRS’s interpretation of 8 330 makes 8§ 7407 worBuk$s/408 on
its very face similarhempowes the IRS to seek an injunctifor attorney or CPA conduct
covered by 830,perhapsuggeshg that ths injunctiveremedy remains usefdespite the
availability of remedies under330(b). On the other har@g§ 7408 injunctions limited to
barring furthewiolations — in contrast ta§ 7407 injunctiorwhich may barmpreparatiorof tax
returns— so 8 7408 has far less overlap with 8§ 330’s disbarment renexbpiteflaggingthis
issuehere the Courwill pursuat no further. helRS never relied on (or even citeg)7408,

and the Courtleclines to generate arguments that the Government has failed to make.
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Without deciding whether any of these three textual points alone \Wwedigpositive,
the Court concludes thadgether the statutgtext and context unambigusly foreclose the
IRS’s interpretation of 31 U.S.C. § 330.

C. Other Arguments

ThelRS also make a number of nontextual argumeimt$avor of its interpretatigrbout
none of these can overcome the statute’s unambiguous text here. In the land of statutory
interpretation, statutory text is king

Repeatedly, théRS argues thategulatingtax-return preparers is vital, protecting tlua
federalinterests in collectig the revenue due to the United States and in prevamapgrers
from bungling clients’ returns. The Court does not gainsay the importance of guttion in
a field of over 80 million tax returns; indeed, it may very well have significdmtiasg effects in
several related areast Chevron step one, however, such policy arguments have no relevance.
“The Supreme Court has repeatedly madar mlicy considerations cannot override our

interpretation of the text and structure of Awt.” SEC v. dhnson, 650 F.3d 710, 715 (D.C. Cir.

2011) (internal quotation markalteration andbracketsomitted).

The parties also clash over which way the legislative history dldsclear evidence of
congressional intent emerges on tase’point of disputewhich is to be expected forstatute
first enacted decadéefore the moderfederal income taand the modertax-return preparer
This Courtwill not use*ambiguous legislative history to muddy clear statutory langliage

Milner v. Dep't of Navy, 131 S. Ct. 1259, 1266 (2011). In the same vein, the parties point to

unenactedbills introduced irrecent sessions @fongress that woulexplicitly grantthe IRS
authority to regulate tareturn preparers‘[F] ailed legislativgproposals however,“are a

particularly dangerous ground on which to rest arrpnétation of a prior statute.Cent Bank
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of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 187 (1984)ill ‘tan

be proposed for any number of reasons, and it can beegjectjust as many othersSolid

Waste Agency of N. Cook Cnty. v. Army Corpskrigrs, 531 U.S. 159, 170 (2001).

The IRS also argues that variaegulations support its interpretation of 8 330. For
example, the IRS says it has long given prepdlienged practice rights,’provingthat preparers
“practice” before the IRS. SdRS Mot. at 2425 (citing 31 C.F.R. 8§ 10.7(c)(1)(viii) (2009)).
But regulations promulgatdaly an agencgannottransformthe meaning of thstatute

Finally, the parties scuffle over whether the IRS has changedetpretatiorof § 330
over time. Plaintiffs seem to be correct ttiet new Rule contradicfgevious interpretationsf

8 330. See, e.q.Fraud in Income Tax Return Preparatiblearing Before th&ubcomm. on

Oversight of the H. Comm. on Ways & Means, 109th Cong. 24 (d8&8Ement of Nancy J.

Jardini, Chief, Criminal Investigation Division, IRG)lax return preparers are not deemed as
individuals whorepresent individuals before the IRS ..”). “Agencyinconsistency however,
“Is not a basis fodeclining to analyze the agensyhterpretation under the Chevrivamework.
Unexplained inconsistency is, at most, a reason for holding an interpretation to beraryar
and capricious change from agencgqgtice under the Administrative Procedure Act.” Nat'l

Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 (200%) 5

U.S.C. 8706(2)(A)). While theCourt could find no explanation for tihieS's flip-flop in the
new Rule Plaintiffs have not claimelerethat the IRS was arbitrary and capriciousiyA

change irthe IRS’s interpretatiors thereforerrelevant.
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D. Remedy

Plaintiffs seek declaratory and injunctive relief. By failingpbpect tothese remedies,
Defendants have forfeited ankiallenge to them. The Court, moreover, concludes that both
remedies are appropridtere

Plaintiffs first seek a declaratory judgment that Defendants lack statutbigriagto
promulgateor enforce the newegulatoryscheme for “registered tax return preparénmsgiught
under Circular 230 by 76 Fed. Reg. 32,286. The Court will granti¢aciaratory relief.

Plaintiffs also ask the court to permanently enjoefdddants from enforcing this SR
registrationschemeagainst taxeturnpreparers As the scheme is impermissible, such
injunctive relief alsappeargproper. The Supreme Court, however, has cautioned lower courts
deciding whether to issue an injunction to apply the traditionalfemior test instead of a

categorical ruleseeeBay Inc. v. MercExchange, L.L.(G47 U.S. 388, 393-94 (2006), so this

Court will do so.
The Supreme Court hasidthat, under Well-established principles of equity,”

a plaintiff seeking a permanent injunction must satisfy a four
factor test befora court may grant such relief plaintiff must
demonstrate: (1) that it has suffered an irreparable injury; (2) that
remedies available at law, such as monetary damages, are
inadequate to compensate for that injury; (3) that, considering the
balance ohardships between the plaintiff and defendant, a remedy
in equity is warranted; and (4) that the public interest would not be
disserved by a permanent injunction.

Id. at 391, see alsdvionsanto Co. v. Geertson Seed Farms, 130 S. Ct. 2743, 2756 (201@)

While theeBayCourt articulated the first two requirements as backward loekimgjuiringthat
a plaintiff “has suffered” an injury an injunction is obviously a forward-looking remedy, and in
applying theeBaytest the Court has properly looked to the future threat of infgeg

Monsanto, 130 S. Ct. at 2759-60 (“Most importantly, respondents cannot show thaillthey
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sufferirreparable injury if APHIS is allowed to proceed with any partial dereguldioo at least
two independent reasais(emphasis added).

Plaintiffs have satisfiedll four prongsof this test Two Plaintiffs declare that they will
likely close their tax business#dorced to comply with the new RulseeKilian Decl., 15;
Gambino Decl., § 17, which the Court concludes would be an irreparable injomeniédy at

law would adequatelyompensate that injurySeeNat’l Mining Ass’n v. Army Corps of Engs,

145 F.3d 1399, 1408-09 (D.C. Cir. 1998) (“Money damages were never sought in this action,
and even if the government were somehow found to have waived its sovereign immungy agai
damage actions, it is hard to see the relevance of such remedies in the contest of a pr
enforcement challenge toeaury regulations. The plaintiffs did seek (and obtamg@aration
of the[challenged]Rule’s invalidity, but this brand of relief is itself more equitable than legal in
nature.”). With annvalid regulatory regime othe IRSs side of the scale arathreat to
Plaintiffs’ livelihood on the otherthe balance of hardships sigtrongly in favor oPlaintiffs.
Finally, the public interest would be served by a permanent injunoticause the IRSisew
Rule isultravires. The Court will therefore gramermanent injunctive relief as well.
V. Conclusion

For the aforementioned reasons, the CalitgrantPlaintiffs Motion for Summary
Judgment and deny Defendants’ Motion for Summary Judgmesépérate Order consistent

with this Opinion will be issued this day.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: January 18, 2013
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