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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHILISA RHODES
Plaintiff,
V. Civil Action No. 12-0449 BAH)
UNITED STATES OF AMERICA

Defendant

MEMORANDUM OPINION SETTING FORTH
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The plaintiff Shilisa Rhodes brought this medical malpractice action against itieel Un
States, pursuant to the Federal Tort Claims Act (“FTCA”), 28 U.S.C. 88 1346(b) ana671,
seq, for damages allegedly sustained from negligent medical treaprended byUnity Health
Care, Inc(“Unity”) and Jamie HiltDaniel, M.D., from December 2009 to March 2011. Pending
before the Court is the plaintiff’'s claim that Dr. Hidlaniel and Unity actedegligentlyby
failing to refer herin a timely mannefor diagnostic testing of her breasts &odfailing to take
certainother steps to ensure ttimely diagnosis oher breast canceDuring a weekong bench

trial, the Court heard egénce on the plaintiff's claim against the defendhrtor the reasons

1The Court’s jurisdicton over this suit is not disputed. Tparties agree that Unity amt. Hill-Danielare deemed
to be employees of the Public Health Service eligible for Federal Tort Chdtmmalpractice coverage pursuant to
42 U.S.C. § 223(g) because Unity is a graotfete Department of Health and Human Services. Def.’s Proposed
Concls. of Law at 1 n.1; Pl.’s Corrected Proposed Concls. of Law at 1 n.J-T#also requires as a
jurisdictional predicate that the plaintiff exhatstradministrative remediesSee28 U.S.C. § 2675(aNicNeil v.
United States508 U.S. 106, 107 (1993BAF Corp. v. United State818 F.2d 901, 904 (D.C. Cir. 1987). In this
ca®, the defendant does not dispute that the plaintiff has exhausted hestdthiniremediesSeeCompl.{ 2
(plaintiff alleges that on September 19, 2011, the plaintiff presentiedsda the U.S. Department of Health &
Human Services and that the U.S. Department of Health and Human Senkizeféasue any determination on
the plaintiff's claim withinthe mandatory skmonth administrative waiting period); Answge (defendant admits
that the plaintiff presented claims to the U.S. Department of Health &aHBervices on or about September 19,
2011 and that the U.S. Department of Health & Human Services has faigsdi¢cain determination of the
plaintiff's claim).
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explained below, the Court concludes that the plaintiff has sustained her burden of proof on the

negligence claim, that judgment must be entered for the plaintiff, and that dawildpe

awarded in the amount of $4,458,582.17.

l. PROCEDURAL BACKGROUND

On March 23, 2012he plaintiffinitiated this medical malpractice lawsuit by filing a

complaint against the United Statdkegingthat the defendant was negligentmultiple

respectsincluding:

1.

2.

Failing to timely diagnose and treat the plaintiffi®ast cancer;

Failing to timely and appropriately order and obtain diagnostic studies in lign of
plaintiff’s medical history, complaints, signs, and symptoms;

Failing to appreciate theeriousness dhe plaintiffs condition;
Failing to provide appropriate and timely follayp- care;
Failing to timely and appropriately examine the plaintiff

Failing to timely and appropriately obtain, interpret, and act dpemplaintiffs
medical Istory and physical findings;

. Failing to timely and appropriately assess the plaistdbndition;

Failing to timely and appropriately obtain consultations and/or interventions from
other health care providers;

Failing to make timely and appropriatéeneals for diagnostic testing, care, and
treatment; and

10. Failing to take timely and appropriate steps to protect the health antdeirdl ofthe

plaintiff.

Compl., ECF No. 1, T 18.

At the plaintiff's request, the Court imposed an expedited discovery and motions

scheduleseeScheduling Order, ECF No. 9, and expedited trial datiseePretrial Order, ECF



No. 202 Shortly before trial, the defendant moved to amend its answer to the complaint to add a
defense of contributory negligen@ndthe plaintiff moved to preclude the defendant from
newly asserting the affirmative defense of contributory negligence gndam of negligence

on the part of ghird-party, Providence HospitalSeePlI.’s Mot. to Preclude New Assertions of
Contributory Negligence Defense and Any Claims of Negligence By Prmeddosp., ECF No.
36; Def.’s Mem. Opp. to Pl.’s Mot. to Preclude Assertion of Contributory Negligence and Any
Claims of Negligence by Providence Hospital and Mot. to Am. Answer, ECF No. 4@hd~or
reasons stadat the hearing on these motions, on June 18, 2013, the Court grantrttié's
motionin part and denied the defendant’s motion, precluding as unttheeljefendant’s
assertion of a contributory negligence affirmative deféng@ermittingthe defendant’s
admission of evidence regarding negligence on the part of Providence HoSpéilinute

Order (June 18, 2013).

2 Theschedule wasubsequently modifiedpon requests made by both partiSeeMinute Order (August 22,
2012) (granting joint motion to amend scheduling order); Minute Order (Noseh§ 2012) (granting consent
motion for extension of time to complete discovery and for the defeadeadtert witness disclosures); Minute
Order (March 11, 2013 (granting joint motion to extend scheduling orderyté1Order (April 22, 2013) (granting
joint motion for extension of time to complete discovery and to file motiohsiine).

3The Court relied on Federal Rule of Civil Procedure 8(c), which requires aldefen state any affirmative
defenses, including contributory negligence, in a pleadisgonsive to the complaint. The purpose of that
requirement is to give the opposing party notice of the defense and to perogpt®ing party to develop in
discovery and present both evidence and argument before the district qoomsres to the defense. Failure to
comply with Rule 8(c)’s timing requirement generally results in theevaf that defense and its exclusion from the
case.Harris v. Secretary126 F.3d 339, 343 (D.C. Cir. 1997) (citiBgnks v. Chesapeake & Potomac Tele, Co.
802 F.2d 1416, 1427 (D.C. Cir. 1986)). The Court, however, recognizedhbaiurpose of pleading is to facilitate
a proper decision on the meritg]’, and that a defendant should be granted leave to amend an answer “when justice
S0 requires,” in accordance with Federal Rule of Civil Proceduré&an.R. Civ. P.15a)(2). Courts in this Circuit
evaluate when “justice so requires,” by looking to a number adfscdncluding whether the moving party engaged
in undue delay and whether undue prejudice tapmosing party would result by virtue of allowance of the
amendmentSee Foman v. Dayi871 U.S. 178, 182 (1962). Assessing the circumstances of this case, the Cour
found that both undue delay and unfair prejudice would result if the detendsmpemitted to amend its answer
more than nine months after the deadline set out in the applicable Sogedider for such amendments, and just
two weeks before the bench trial was scheduled to commence. Theftaimiihcingly argued that her approach
in discovery would have differed had she known of the defendant’s intemfjiwoute contributory negligenee

which, in this jurisdiction, operates as a complete bar to recenamg with discovery closed at the time that the
defendant finally raised ithe plaintiff had lost that opportunitysee Atchinson v. District of Columbié3 F.3d

418, 427 (D.C. Cir. 1996]upholdingthe district court’s denial of the plaintiff’s motion for leave to amend a
complaint because the district court found that tlege would be prejudiciadndnoting that the plaintiff had filed



Over the course of the omgeekbench trial the plaintiff testified on her own behalf and
presented the testimony Vo of her treating physiciangur medical experts, antiree
damages witnes#n response, the defendant calledglaentiff’'s primary care physicigriwo
Unity employeesone employee of Providence Hospital, on¢hefplaintiff’s treating
physicians, anthree medical expert withesse$he defendant also played the videotaged
beneessedeposition of one damages expert witness. Following the conclusion of the bench trial
both parties submitted proposed conclusions of I8eePl.’s Corrected Proposed Cosabf
Law, ECF No. 63 Def.’s Proposed Corglof Law, ECF No. 65. In addition, the parties
submitted three iterations of a Proposed Findings of Fact Table (“FOF Y ablehich they
proposed individual findings of fact, and noted which facts were in disp@&eOrder, ECF No.
45 (explaining FOF @ble);see alsd’roposed Findings of Fad&ECF No. 54“1st FOF Table™)
Proposed Findings of Fact, ECF No.(62d FOF Tablé); Proposed Findings of Fact, ECF No.
68 (“3rd FOF Tabl&). The Court has caidered these submissions along with the testimony

and exhibits at trial.

his motion for leave to amend “on the eve of trial, when discovasyoasmplete,thatdiscovery would likely have
differed andhatthe strategy and nature of the defendant officer's defense probably haue alsaliffered); cf.
Does | through Il v. District of Columbja&15 F. Supp. 2d 208, 216 & n.4 (D.D.C. 20({dranting theplaintiff

leave to amend his complaint because discovery on the merits was not cbhdeel proposed amenemt would

not substantially alter the defendant’s discovegye v. WashMetro. Area Transit Auth 221 F.R.D. 246, 21
(D.D.C. 2004)granting thedefendant leave to amend its ansteeassera new affirmative defense when litigation
was in its earlstages before the parties had appeared for an initial scheduling conferencecamewemced
discovery);Morgan v. FedAviation Admin, 262 F.R.D. 5, 10 (D.D.C. 200§grantingdefendanteave to amend its
answer to assert the new affirmative defensesain preclusion and issue preclusion wites'litigation [was]in

its nascent stages”).

* This case was rassigned to the psiding Judge on June 17, 2013.
® The paintiff timely filed her original proposed conclusions of law ory&l 2013, ECF Nd54, but with leave of
the Court, filed a corrected proposed conclusions of law on July 16, 2013, &®3.N

® The Court received the following exhibits into evidence during the beiath fifty -eight Plaintiff's Exhibits: 1,

3,6, 8,13, 14, 15, 167, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 31, 33, 34, 35, 36, 38, 39, 40, 41, 44, 50A, 50 B,
51, 52, 53, 54, 55, 57, 58, 59, 60, 61, 62, 64, 67, 68, 73, 104, 106A, 106B, 106C, 112, 113, 114, 115,114, 117,
and sixteen Defendant’s Exhibits: 21,3, 5, 7, 8, 15, 21, 24, 25, 26, 28, 29, 36, 37, 38.



Based upon the testimony presented and exhibits admitted at the trial, then@kest
the findings of fact set forth below and further states its conclusions oSa@reD. R.Civ. P.
52(a)(1) (“In an action tried on the facts without a jury . . . the court must find thesfectmlly
and state its conclusions of law separately. The findings and conclusions magt®sithe
record after the close of the evidence or mayeapm an opinion or a memorandum of decision
filed by the court.”).
. FINDINGS OF FACT

A. OVERVIEW OF WITNESSES

1. Plaintiff's Witnesses

The plaintiff presented the testimony of the following ten withnesgkese testimony is
briefly summarized belowShilisa Rhaes her treatingoncologist, Dal Yoo, M.D.the
radiologist who interpreted two of her diagnostic images, Joel Bowers, M.D.; peot ex
witnessesn the national standard of care, John Sutherland, M.D., and Katherine Margo, M.D;
one expert witness in pathology, F. Lee Tucker, M.D.; one expert witness in onéedogyy,
Pushkas, M.D.; one expert witness in the psychology of loss andMileeRR. Tecala, MSW,
ACSW, LICSW, DCSW; one expert witness in end of life costs, Terri Sue Rattétdl, MSN,
CRRN; and one expert witness in economics, Richard J. Lurito, PRI&intiff also played an
audio recording oéxcerpts from théeposition testimongf her primary care physiciaby.
Hill -Daniel.

a) John Sutherland, M.D.

Dr. Sutherland is a boakrtified family physician who maintainegbrivate practice in

Minneapolis and St. Paul, Minnesota, for eleven years, and has practiced iniacgastguortions

in Minneapolis, lllinois, and lowa for the past thittyree yearsPl.’s Ex. 35 (Dr. Sutherland’s



CV); Trial Tr. ECF No. 6%t 31:2—:5, 34:3:5. Dr. Sutherland testified as one of two medical
experts for the plaintiff on the national standard of care applicable to g faradtice physician
regarding a primary care physician’s appropriate response to at)sdtreast complaints
includingthe steps necessary to ensure that diagnostic testing and specialty consudiaion
performedon a timely basisld. at 32:22-33:5. Specifically, Dr. Sutherland opined that Dr.
Hill -Daniel breached the national standafdare by: (1) failing to fully investigatbe
plaintiff’'s breast complaints on December 3, 20@9failing eitherto schedule a return vidir
the plaintiff thirty to sixtydays after the December 3, 2008t to reassess her complairasto
referthe plaintiffimmediately for diagnostic imaging studies that date; (3) delayinbe
plaintiff's diagnosis by cancelling and rescheduling appointments multiple; tand&4) failing
to take measures to expedite diagnostic testing Rftetill-Danielpalpated a mase the
plaintiff’s left breastand lymph nodes under her left armpit on October 18, 2@l @&t 37:9—
124, 50:18-55:5.
b) Shilisa Rhodes

The plaintiff testified about her visits with Dr. Hidaniel regarding her breast
complaintswhenDr. Hill-Daniel allegedly failed to take the steps that would have lad to
earlierdiagnosisof her breast cancefrial Tr. ECF No. 55 at 78:11-83:25, 92:10-98:12. She
also testified about her experiences with Unity, her medistdry, the referral process that she
went through to receive diagnostic imaging, andhigmenthat her diagnosis of Stage bveast
cancer has causett. at 76:16-77:4, 84:191:25, 96:22108:12.

C) F. Lee Tucker, M.D.
Dr. Tucker is boaraertified in anatomical and clinicalgthology, and is currently the

president and chief medical officer of Virginia Biomedical Laboratotie€,. Pl.’s Ex. 36at 2



(Dr. Tucker's CV) Dr. Tucker testifieds the plaintiff's experbout the behavior and
pathology of breast cancer, and its prognosis, diagnosis, staging, and curalkilggined that
the plaintiffs breast cancer was Stage | in December 2009thaxtdf it hadbeen diagnosed and
treated at that point, it would most likeigve been cured. Trial TECF No. 55 at 11:14—:19.
He also opined that sometime between July and November 2010, herlzzscarae Stage Il by
metastasing to the lymph nodes, and that it became Stage IV incurable danoestastasizing
to herbone sometime between December 2010 and February ROELA47:14-48:11, 49:17—
:25.

d) Katherine Margo, M.D.

Dr. Margo is a boardertified family doctor who has practiced family medicine for
thirty-one years and is currently a faculty member at the University of Pennayviéima
family medicine practice. Pl.'Bx. 34,at -2. She has been a member of the American
Academy of Family Physicians since 1984. at 3. Dr. Margo testifieds the secondf
plaintiff's two expertfamily medicinewitnessesabout the national standard of care that applied
to Dr. Hill-Daniel wherthe plaintiff presented to her first in December 2009 and again in
October 2010. She opined that Dr. Hiéniel breached the national standard of caré pgot
considering breast cancer as a possible diagnotie ataintiff's initial vigt; (2) not scheduling
a follow-up visit for he plaintifffour to six weeks after that vis&ind(3) not ensuring thatie
plaintiff’s cancer was diagnosed within two to three weeks after her return visdtobeD18,
2010. Trial Tr. ECF No. 70 at 52:16-53:1, 60:20—61:2, 61:20—:23, Gb22; 81:18—-82:25.

e) Mila R. Tecala, MSW, ACSW, LICSW, DCSW
Ms. Tecala is a social worker licensed to practice in the District of Columbia and

Virginia. Trial Tr. ECF No. 70 at 91:8—:11. She works in private praetickserves as a



consultant to several area agencies and hospitals, including Montgomery Hospiaidhal N
Cancer Institute, Hospice Care of D.C., and Loudoun County Social Services. Pl.’s &xX2 39,
Her practice specializes in loss and grief, [Tfia ECF No. 70 at 91:5—:7, and she has
experience with individuals who have been diagnosed with Stage IV metastatc. ¢dnat
93:16. Ms. Tecala testified that she evaluated the plaintiff in 2012 and again in 2013 at the
plaintiff's lawyers’ requets Id. at 94:13—:16. Based on these evaluations, Ms. Tecala diagnosed
the plaintiff with depression in 2012 and reaffirmed that diagnosis in 2013at 95:23, 99:4—
:24. Ms. Tecala also testified that the plaintiff was experiencing griefeghdgsof loss due to
the loss of her health, loss of her breast, loss of body experiences through paineaumd) saffd
future loss of life. Trial Tr. ECF No. 56 at 9:185. Ms. Tecala testifiedkgarding her
recommendation that the plaintiff attend counseling sessions once perldesikl4:11—:19.

f) Dal Yoo, M.D.

Dr. Yoo is an oncologist who practices in the Internal Medicine, Hematology and
Oncology Department at Providence Hospital in Washington, D.C. Pl.’s Exatla@r. Yoo’s
CV). Dr. Yoohas beemhe plaintiffs treating oncologist since January 30, 2012, when he
assumed responsibility for this case from another oncologist. Trial TrNeCB6 at 20:20—:21.
Dr. Yoo testified thathe plaintiff has hormone-depenulecancethat has metastasiz¢o her
bones.Id. at 2221—:25, 30:21-:23He also testified that during the time he has treated plaintiff,
she has had two different courses of hormone therapy, as well as coueskatmn therapy
andchemotherapyld. at 22:13-26:15, 28-3324. He testified that all ofhe plaintiffs
treatments are palliative and that at some point all treatments will stop working.faod hegr

34:13-36:1.



0) Joel Bowers, M.D.

Dr. Bowers is the diagnostic radiologist at Provickerlospital who interpreted MR
imagesof plaintiff's pelvis from May 12, 2011 and July 15, 2011, and wrote the corresponding
reports. Trial TTECF No. 56 at 49—:10, 57:12—:15see alsdl.’s Ex. 115 (Dr. Bowers’s CV).
Dr. Bowerstestified that thévIRI taken on May 12, 2011 show#uee early metastatic lesions
on the plaintiff’'s pelvic boneTrial Tr. ECF No. 56 at 50:16-51:20, 55:10-56:He also
testified that théVIRI taken on July 15, 2011 showed marked improvement, which signified a
good response to chemotherapy. at 5714-58: 11.

h) Peter Pushkas, M.D.

Dr. Pushkas is boarckrtifiedin internal medicine and medical oncolod3l.’s Ex.38,at
2 (Dr. Pushkas’s CV)see alsdrrial Tr. ECF No. 56 at 61:16—:17. Dr. Pushkas testified as one
of plaintiff's expert witnesses about the staging and progression of breast.cBncPushkas
opined that in December 2008getplaintiff hadStage lbreast cancethat itprogressed t&tage
Il sometime between July and August 2010, and that it progresSgdge IV sometime between
December 2010 and March 201Trial Tr. ECF No. 56 at 67:16-69:5, 74:184. Dr. Pushkas
also opined that ifte plaintiffs breastcancer had been diagnosed and treated while Stage |, she
would likely have had a 98% chance of survivdl,at 77214—786; and whileStage Il, a charm
of survival in the 70% rangdd. at 78:14—:23. He also opined that with I&tage IVbreast
cancer diagnosis, she has only allB% chance of fivgear survival.ld. at 83.8—:25.

)) Terri Sue Patterson, RN, MSN, CRRN

Nurse Paerson is a licensed professional nurse and a specialist in rehabilitatiorgnursi

Pl.’s Ex. 40,at 1 Nurse Patterson testifiedboutthe “cost and services for hospice care and

palliative care” for the plaintiff through the end of the plaintiff's.liferial Tr. ECF No. 56 at



93:9=15. In evaluating medical costs for the plaintiff's care, Nurse Patterssonined
palliative and hospice care, medical care, counseling services, and home carkaspicer
inpatient treatmentld. at 94:13-17. Based dvis. Tecala’secommendatiothat the plaintiff
attend weekly counseling sessions with a psychologist or social wbllese Patterson
estimated the cost of counseling for the plaintiff as $175 per week for 18 mfonthsotal of
$13,650.1d. at 94:20-:22, 95:11; K.Ex. 53 at 10. Nurse Pattersalsoopined that patients
usually require palliative and hospice care for the last six months of lif@. TFr ECF No. 56 at
94:13—:17. On that basis, sh&timated the cost gfx months of hospice care at $200 per day
for ninety days ofn-home car€$18,000total), and $700 per day for ninethaysof inpatient
care,($63,000total). Id. at 96:6—:10, 96:25-92; Pl.s Ex. 53 at 10. Fathe plaintiff's medical
costs, Nurse Patterson estimated thatng the last six months of her lifde plaintiff will
require an oncologist’s care at $200 per visit, tygieemonth, for a total cost of $2,400; a
primary care physician’s care twiper month at $70 per visit, for a total cost of $840; and a pain
management specialist once a month at $500 per visit, for a total cost of $Br200r. ECF
No. 56at97:15-18; Pls Ex. 53 at 10. Nurse Patterson estimated the costwaray-four-hour
per dayin-home health aide for the last three months of the plaintiff's life at $23 an hoar, for
total 0f$49,680. Pls Ex. 53 at 10. In total, Nurse Patterson estimated the cost of the plaintiff's
future care needs at $150,57Drial Tr. ECF No. 56t 98:17; PI's Ex. 53 at 11.
)] RichardJ. Lurito, Ph.D.

Dr. Lurito is a consultant and economist with a Ph.D. in economics. Pl.’s Eat 41,
He specializes in the areaddterminingeconomic loss. Trial Tr. ECF No. 71 at 10:18-:20. Dr.
Lurito testified that the plaintiff could expect to suffer three types of enanloss: loss of

earnings, loss of household services and future care costs. Trial Tr. ECF No. 71 aR32:14—:

10



As toloss of earnings, Dr. Lurito testified that the plaintiff would earn $737,715 in today’s
dollars if her income stayed the sametfee rest of her working life, which he assumed would
end at age 65. Trial Tr. ECF No. 71 at 13:13-:15; 14:1—:20; 1234-Pr. Lurito testified that
he applied a discount rate of 3.5 percent to all of his calculations to reflect thstiotetke
judgment. Trial Tr. ECF No. 71 at 16:16-22; 17:16-:21; 23:4—:11; 25:24-26:1. Dr. Lurito
calculated the economic value of the loss of the plaintiff's household servicesh-Rvhlaurito
generally defined as the ability to provide childcare services tplan&iff's children— to be
between $508,121 and $652,939. Trial Tr. ECF No. 71 at 20:5—:13; 21:1B3+1l8urito
testified thatlie range represents the difference betweeisehold services being provideatil
the plaintiff’'s youngest child reachegjeeighteen or age twenggne. Trial Tr. ECF No. 7at
21:5=9. Finally, Dr. Lurito testified that the plaintiff's future care costs, the costs of her
treatmenuntil her deathwere between $146,682 and $149,886rial Tr. ECF No. 71 at 25:5—
11,
2. Defendant’sWitnesses

The defendant presented the testimony of the following nine witneglsese testimony
is briefly summarized belowDr. Hill-Daniet Terita Jones; Diana Lapp, M.D.; Richard Carter,
M.D.; Marshal Williams; two medical expert witnesses in the national standardeoi/¢aliam
McLaurin Bethea Jr., M.D., and Edward Graeme Koch, M.D.; one medical expert vittness
oncology, John M. Feigert, M.D.; and one expert witness in economics, Gloria Hurdle, Ph.D. (by
video deposition).

a) Jamie Hil-Daniel, M.D.

" Dr. Lurito applied a 3.75 or 4 percent “escalation rate” to some of the estiNatse Patterson provided to reflect
the increase in costs over the time in which the plaintiff would neecefature, as well as applying a 3.5 percent
discount rate to the costs to develop a present cost estimate that diffehg sbgh Nurse Patterson’s estimate.

11



Dr. Hill-Danielis aboardeertified family medicine doctor with a practicelatity’s
Congress Heights locatiorTrial Tr.ECF No. 71 at 60:1046, 61:15—:19, 64:23—:29r. Hill-
Danieltestified that shalsoworks as an assistant cliaiqprofessor for th&eorgetown School
of Medicine, the George Washington School of Medicine, and the Georgetown Residency
Program, and that slaets as botla staff physician and an attending physician at Providence
Hospital,with admitting privileges Id. at 61:23-64:3.Dr. Hill-Daniel testified abouter
treatment othe plaintiffas rer primary care physician and, in particufar,the plaintiff's
complaints abouypain tendernesand knots irher breasts Dr. Hill-Daniel testified that even in
hindsight, she would not have respondedwglaintiffs breast complaints any differently than
she did. Trial Tr. ECF No. 5& 474—:15.

b) TeritaLynette Jones

Terita Jones is a care management support pé&samity atthe Congress Heights
location. Tral Tr.ECF No. 72 at 8:23-9:8. Ms. Jones testified about how Unity processes
referrals and obtains insurance authorizations. She testified thatoslesses over fifty referrals
per day for Dr. HitDaniel and three other physicians, and thatsbeessed the referrals and
authorizations forlte plaintiffto obtain diagnostic tests at Providence Hosplthlat 912—:14,
26:7—-:8. She also testified that shepeocessedhe plaintiffs paperworkon November 3, 2010
afterthe plaintiff appeared for her appointment at Providence Hospital to obtain a diagnosti
ultrasound but could not obtain the tbstause Dr. Hi{Daniel had enterethhe wrong code on
the plaintiff'sreferral and authorization forméd. at 22:14-31:21.

C) Diana Lapp, M.D.
Dr. Lapp is he Deputy Chief Medical Officer and Vice President for Medical

Administrationfor Unity, and she testified about the policies and procedures in place to handle

12



the between 550 and 600 patients seen each week at Unity’s Congress Heigbts [0gatiTr.
ECF No. 72 at 71:16—:207:13—:15.Dr. Lapp testified that at a typical visit to Unity, a patient
will generally see a registration assistant for chieckhen a medical assistant who takes down
her complaints, and then the docttd. at 84.5-86:13. Apatientmaysee a doctoeitherby
making an appointment or walking ithd. at 831-:6.

d) Richard Carter, M.D?

Dr. Carter is an emergency medicohector at Howard University Hospital who treated
the plaintifffor breast complaints on May 19, 2010. Trial Tr. ECF No. 72 at 119:13Br5.
Carter testified that his records of the visit reflect thatplaintiffs chief complaint was
tenderness in her left breasdl. at 119:11—:12. He performed a physical exam and found
multiple tender breast cystsone of which waparticularly large- and no signs of infectiorid.
at1226-12323. Dr. Carter testified that he tdlae plaintiffto follow up with her primary care
physician. Id. at 123:24-124:9.

e) Marsha Williams

Ms. Williamsis employed as &ont desk registration clerk at Providence Hospitahw

responsibility forperfornming intake for patientsvho have appointments for diagnostic

mammograms, regular mammograms, ultrasounds, and bone-density scans. TG& No.E

8Dr. Carter was subpoenaed to appear at trial by counsel for the defendane Heetfook the stahto testify,
plaintiff's counsel raised an objection that defendant’s counsel had iemyr@poken with Dr. Carter about the
plaintiff's care without proper authorization under the Health Busce Portability and Accountability Act of 1966
(“HIPAA™). Trial Tr. ECF No. 72 at 108:124. Two lead attorneys for the defendant orally represented to the
Court that they had never spoken to Dr. Cargeeid. 108:25-1092, 109:26-24. The Court determined that the
best course was to proceed with Dr. Castexamination, which would clarify the factual dispute about whether D
Carter had, in fact, been interviewed by defense counsel, and permit thetpastiesthe issue of the alleged
HIPAA violation after conclusion of the triald. at 111:261123. Just moments before Dr. Carter took the witness
stand, however, a third attorney for the defendant, who did notiexamy of the witnesses at trial, came forward
and identified himself as the defense counsel who had interviewed Der &ttie expreasdirection of one of the
two lead attorneys. Neither of the two lead defense attorneys, whengl@nyi contact with Dr. Carter, had
indicated to the Court that they had knowledge of any contact by anotheseleteunsel with Dr. Carter or that
anotherattorney on the defense team had actually been directed to interview héxge Alatant omissions by the
two lead defense attorneys fall short of the level of candor that ¢hig Expects under Rule 3.3 of the D.C. Rules
of Professional Conduct.

13



72 at 1414—:21. Ms. Willams testified thadhewas working when the plaintitfame in for an
ultrasound test on November 3, 2010, it plaintiffcould not have the procedure done
because the code on her referral and insurance authorization was not acceptedibgderovi
Hospital. Id. at144:21-146:6, 149-148:24. Ms. Williams also testified that in 2010 to 2011,
ultrasound appointments were scheduled about a week in advance, butwidreaeeed, they
could be scheduled within a couple of days, dr@timammograms coulde scheduled within a
week or two.Id. at 146:19-147:4.

f) Gloria Hurdle, Ph.D.

Dr. Hurdle is an economist with a Ph.D. in economics. Def.’s Exat2B, Dr. Hurdle’s
videotapedle beneessedeposition was played during the bench trial and a transcrijnt of
Hurdle’s deposition was introduced into evidence as Defendant’s Exhibit 36. Dr. Hurdle
testified about the plaintiff's lost net earnings, lost household services, aneldatercosts.
Def.’'sEx. 36 at 11:12:24. Dr. Hurdle testified she calculdtthe plaintiff's lost net income by
assuming that the only changethe plaintiff's salary over time would be inflation and by
subtracting a discount rate of 8.98 percemteflectthe “riskiness”of the plaintiff's ability to
earn future wagedd. at 15:3=5, 18:14-19:1221:9-:17. In calculating these lost wages, Dr.
Hurdle used workHe expectancy tables to estimalwtthe plaintiff would have worketiventy
sevenyears between 2012 and retirement atsagg-five. Id. at 29:2-5. She further reduced
the lost net income estimate by subtractingammeunt of the plaintiff’'s “consumption” during
her lifetime. Id. at 15:9-:12. In estimating the loss of household services, Dr. Hurdle applied the
same discount ratef 8.98 percenand estimated thpecuniary loss to the plaintiff as between
$166,521 (if calculated up to the plaintiff's youngest child turmiigipteeh and $191,239 (if

calculated up to the plaintiff's youngest child turntagnty-one. Id. at 27:4-:7, 27:19.Dr.
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Hurdle calculatedhe plaintiff'stotal cost offuture care abetween $90,43df the plaintiff uses
in-home hospice care) and $111,8B%he plaintiff usesgnpatient hospice cayeld. at 37:12—
13.
0) William McLaurin Bethea Jr., M.D.

Dr. Bethea is boardertified in inernal medicine angracticed in Norfolk Virginia from
1977 until his retirement in 2012. Def.’s Ex. 242(Dr. Bethea’s CV). Dr. Bethea testified as
adefenseexpert witness regarding the national standard ofreg@& dinga family medicine
doctor’sresponsibility to investigatend diagnosa patient’s complaints for breast cancer. Dr.
Bethea opined that Dr. HiDanielsatisfiedthe national standard of caatthe plaintiffs first
visit for breast complaintsy December 2008y reassuring hesf the benign nature of her
concerns, advising her to change her bra, and prescribing pain medication, &vdHiilat
Danielalso satisfied the national standard of dareer treatment of the plaintifit subsequent
visitsin early 2010 when she did not ask the plaintiff about the staarsydreast complaints
Trial Tr. ECF No. 73 at 21:12-:19, 35:21-36:1de also testified thdr. Hill-Danieldid not
deviate from the standard of care afte plaintiffs October 18, 2010 visit, when Dr. Hill-
Daniel palpated a masstime plaintiffs left breast and lymph nodes under her left armpit,
despitepermittingfive-monthsto elapséetweerthe visitand the diagnosis of breast cancer,
although he conceddlat Dr. Hill-Daniel's treatment at that time didthmeet best practices
Id. at40:14-4523.

h) Edward Graeme Koch, M.D.

Dr. Koch is board-certified in obstetrics and gynecology. Def.’s Exat2§Dr. Koch’s

CV). He has practiceds an obstetrician and gynecologist since 1975 and currently contracts as

a gynecologist at the OB/GYN department of Walter Reed National Military Medesder,
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and has a private gynecology practite., see alsadrrial Tr. ECF No. 73 at 66:21-68:7. Dr.
Koch testified as defenseexpert witness regarding the national stddf care for a family
medicine physician to assess aiagnose a patient’s breast complaints. Dr. Koch opined that
Dr. Hill-Daniel did not deviate from the applicable standard of care by treh@rgdintiffs
symptoms at the December 3, 2009 visit and ensthmglaintiff that thesymptomswvere
benign, by not following-up orhe plaintiffs breast complaints at her subsequent visits, by
ordering a six week followap period after referrinthe plaintifffor a diagnostic ultrasound, and
by then proceeding to order a mammogram and a biopsy in that progression. Tr@FTNoE
73 at 769-79:6, 85:5—-:18, 95:20-98:14,:291059.
i) John M. Feigert, M.D.

Dr. Feigert is a hemalogist oncologist who is boarkrtified in internal medicine,
hematology, andncology. Def.’s Ex. 2@t 1(Dr. Feigert’'s CV);see alsalrial Tr. ECF No. 57
at 2220-23:7. He currently works in private practice in Arlington, Virginia. Def.’sZbxat 1,
Trial Tr. ECF No. 57 at 23:1448. Dr. Feigert testified asdefense expert on the character,
gualities, staging, and prognosis of breast cancer. Dr. Feigert opined that asrabBe8,
2009, he plaintiffs cancer was at least StageBllbecause ihad already infiltratetierskin,
and that itwas likely Stage 1V becaustehad probably also metastasized into her bone. Trial Tr.
ECF No. 57 at 30:13148. He also testified thabased upon his opinion about the staging of the
plaintiff's cancer f diagnosed in December 2008etplaintiffs chance of survival would have
been less than 50%d. at 61:10—:25.

B. CREDIBILITY ASSESSMENT
1. The majority of the witnesses who provided testimony during the bench triaéwmee

witnesses anthe plaintiff'streating physicians. The witnesses generally testified credibly.
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Ms. Jones, Dr. Lapp, and Ms. Williams also testified as non-party fact wisnesdehey
presented the facts of which they had firahd knowledge in a frank and candid manner.

. The Court found the plaintiff to be entirely credible. Her testimony was censi§tor

example, despitelangthyand aggressive crogxamination about how long she had been
feeling knots in her breast when she visited Dr. Hdhiel in December 2009er

recollection that she only began feeling them around the tirti@b¥isit neve wavered.
SeeTrial Tr. ECF No. 55 at 108:2469:1 (“Q: Did you tell [Dr. HiltDaniel] that you had

been having the knot for three years before [December 3, 2009]? A: iNo&)113:6—:9

(“So, if you went back to Fort Washington in August 2010, and if we are counting back three
years from 2010, would you agree that you knew about those knots in 2007? A: No, | did not
know about the knots in 200Y..id. at 113:11—:15 (Responding to a question from defense
counsel about whether she testified at her deposition that she had been feeling ttoe knots
three years prior to the December 3, 2009, vis#t dlaintiffreplied “I mean, | probably

didn’t understand the question. But | know in 2007, | did not have no knots on my left
breast. ... I mean, | wouldn't agree that | had the knots in 2006 because | know | didn’t
have no knots in 2006.”); Trial Tr. ECF No. 70 at 43:6340n redirect, the plaintiff's

counsel quoted this passage from the deposition transcript: “Question: Right. Butlyou tol
themthat you had them for three years? This is August of 2010. Answer: | had the knot
when | seen Dr. HilBaniel, so more, | mean came at that timeudQion:] Did you have

those lumps for three years prior to August of 2010? Answer: Not that | reball. them

at the time | went to see Hibaniel. So | don’t know if they # wasn’t there before | went

to see her, like the first visit | complained about the knot. [Question:] You had thera bef

that?. .. Answer: No, | didn’t. The first time that | seen, actually seen the knot wassthe f
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time | visited her in Decemberf 2009. Question: And youyeur testimony is that you did
not have any lumps in your breast prior to December of 2009? Answer: |l inagen’t

had no lumps before — | mean before that December visit that | know of.”). All the kil
plaintiff’s demeanor was firm, but not defensive.

. Furthermoregdespite a unexplained lapse in memory regarding her visit to the emergency
room at Howard University Hospital on Ma9,12010 the plaintiffwasforthcoming and
straightforward. She readily admitted when she did not personally remember an event, and
she did not appear to substitute speculation about what might have occurred for actual
memory See, e.g.Trial Tr. ECF Na 55 at 82:19—-:23 (“The Court: Were you, during [the
January 8, 2010] visit, still having pain and tenderness in your breasts? Do you réeall? T
Witness: | don’t remember at that time. But | know | just remembered what she told me
about the problems that | had with the knot and the pain in my left breabtd)83:15—:25

(“Q: Let’s talk about the April 30th, 2010 visit with Dr. Hill-Daniel. Do you recaling to

see Dr. HiltDaniel on this date for a checkup and problems with your eyes? #&: Qe

Okay. At that time, do you recall if Dr. Hilbaniel asked you if you were having any
problems with your breasts? A: No. Q: Were you having any problems with yastd#e

A: Actually, no. Q: Was the knot still present? A: It was the same thing as fedimsth

visit in 2009.").

. The Court also found Dr. HilDanielto be crediblan some areas and not in othersspite

Dr. Hill-Daniel's insistence that she remembered her encountergheiglaintifffirst-hand,

it was clear to the Catithat her memory of the events giving rise to this egsarticularly
those that took place in 2009 and early 2010 — was based on what was written in the patient

progress notes, and generalizations about her pati8ats.e.g.Trial Tr. ECF No. 58 at
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50:13—:24 (“Q: Do you recall testifying in your deposition that you had no recall of
conversations that were not recorded in the medical records? Do you recglthati
testimony? A: At the beginning of the deposition, yes, | said | didn’t re¢edr than what
was in the chart. But by the end of the deposition, even [the plaintiff's counsel] ndted tha
did recall other instances with more interactions with [the plaintiéih came out during the
deposition. Q: And apparently since the deposition, you’ve had further recall about the
conversations that you had wijthe plaintiff]; is that accurate to say? A: Yes.”). Dr. Hill
Daniel sees aaveragef twenty to twentytwo patients peday, five days per week, Trial

Tr. ECF No. 71 at 66-8; Trial Tr. ECF No. 58 at 8214, and there was nothing abdug t
plaintiff’'s December 2009, January 2010, or April 2010 visits that seemed particularly
notable to Dr. Hill-Daniel at the time. Moreover, when asked questions about what lthppene
during he gaintiff’s various visits, Dr. Hill-Daniel often responded by referring to what was
written in the progress not&ee, e.g.Trial Tr. ECF No. 58 at #—:12 (“Q: And what

history did the patient give you [on December 3, 2009]? A: As noted in the[thart,
plaintifff came in with . . . .”)id. at20:13—:17 (“*Q: What course of action did you take to
resolve the complaints [at the January 8, 2010 visit]? A: Well, as you see from ding hist
when someone comes in basically questioning fertility, we do counseling fity fam
planning.”). Sometimes Dr. Hill-Daniel responded to questions about her interactitbns wi
the plaintiffby referring to her general practiceSee, e.gid. at 103—15 (Q: Dr. Hilt

Daniel, would you show us how you did the physical examination of Ms. Rhodes’ breasts?
How did you examine her breasts? ... A: Sure. To do a clinical breast exam, we ask the
woman to disrobe from the waist up. So, | asked her to take her shirt and her bra off . . . .

When | came in the room, | @ the patient sit on the examination table. The first part of the
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exam is observation. So, I look at her breasts while she is sitting . . . . And thenHehave
patient lie supine on the table and | begin the exam.”). Té¢temacteristiceastsomedoubt
onthecredibility of Dr. Hill-Daniel's testimony regarding detailstbe plaintiffs early visits
that were notecorded in the progress notes, and the Court has some concern that her
testimony about those visits was based on wishful speculation rather than persoma, .
. In additon, Dr. Hill-Danieldisplayed some signs of dissembling, such as the evasive nature
of her answers to questions abatnether she was or was not the plaintiff's primary care
physicianseeg e.qg, id. at 48:3=15 (stathg that “as | stated before in my deposition, at the
time | didn’t necessarily consider her my patient,” but conceding that indeseme with
Unity policy, “I would have considered her my patient by then”), and her inadequate
explanations about certaintations in the plaintiff's medical recordsge, e.g.id. at 619—
7:10 (asked by the Court why she wrote “no history of cancer in first degatigas!
despite her testimony that she asked Ms. Rhodes “if she had any family hisicegsi
cancer,” DrHill-Daniel respondedith an explanation of the medical significance of family
history in firstdegree relatives and stdt&So, it's very, | guess for myself, | wanted to be
clear of what she is saying, that even though she is saying that there isindistory, but
there’s definitely- she’s definitely denying any first degree relative”).

C. PLAINTIFF'S BACKGROUND
. At the time of the bench trial, the plaintffas27years old SeeTrial Tr. ECF No. 55 at
6:2—5. She is a high school graduadeat 6:12—:15, who was employed as a food service
worker at United Medical Center from 2009 until March 20kB.6:8—:11, 104:8-13She
stopped working in March 2013 becatise pain she experienced from her breast cancer,

which had metastasized to her bones, prevented heisteordng for the amount of time her

20



job required.ld. 103:14-104:1. Since then, she has interviewed for otherigoli€)3:5-:7,
and she was recently hired by a cleaning compdn$03:7—:9. At the time of the bench
trial, she wa waiting for that job offer to be finalizedd. Sheis not married and has two
children who at the time of the bench trial were eight and nine yeardal@5:4—:11.
. Both of the plaintiff's grandmothers were diagnosed with breast cancer bedeneents that
gave rise to this actionlrial Tr. ECF No. 55 at 75:21-76:11. Her paternal grandmother
died of breast cancer in 1994, at 76:1—:6, and her maternal grandmother was diagnosed
with breast cancer iher thirties and wabving at the time otrial, id. at 76:5—:11.

D. DR. HILL -DANIEL’S PRACTICE AND UNITY PROCEDURES
. Dr. Hill-Danielsees an average of about twenty to twewnty patients per daysaa family
practice physician at the Congress Heights location of Uifit\al Tr. ECF No. 71 at 65:6—
:8; Trial Tr. ECF No. 58 at 88-:14. Each patient is allotted a fifteeminute visit. Trial Tr.
ECF No. 71 at 65:11—-:12. Dr. Hibaniel performs breast exams regularly as part of the
annual exam&r women called “wellwoman visits,” and when a patiehas a specific
breast complaintld. at66:6—:8, 737—:10. It is very rare for Dr. HilDaniel to see a woman
under the age of thirty for a specific breast compldititat 66:9—:11.
. Dr. Lapp, a representative of Unity, testified that when a pdiishtomes in to the
Congress Heights location of Unity, the patient is seearbyistrationassistantand then
speaks with a medical assistant before seeing the provider. Trial Tr. &CR2 ldt 845—:9.
The registration assistant recordormation related to theisit — i.e. type of visit,
established patient or new patiernb-the electronic medical record under “reason for
appointment.”ld. at 8422—-85:5. The patient then sees a medical assistant,askswhy

the patienhas come in for a visit and records gatient’sanswer in the electronic medical

21



record, also under “reason for appointméntd. at 85:5-:7. Dr. Lapp testified that
communication between the medical assistant and the physician is largelgldcmonically
or by paperid. at 85:20-86:3, and théty the timethe physiciarseegshe patient, the medical
assistanhas already turnet the next patientld. at 864—:13.

. Dr. Hill-Daniel first sawthe plaintiffas a patient for a weltoman visit on July 25, 2008.
Def.’s Ex. 1, at 3; Trial Tr. ECF No. 71 at B-:12. Dr. Hill-Daniel sawthe plaintiffagain

in September 2008, April 2009, and August 2009 for complaints unrelatieel pdaintiffs
breasts. Def.’s Ex. 1, at @-Trial Tr.ECF No. 71 at 78-:22, 76:10—:17, 7%-:19. Dr.

Hill -Daniel testified thaalthough lhe plaintiffwas never formally assigned as a patteridr.
Hill -Daniel, doctors at Unity assurttee role of primary care physicidor aparticular

patient after seeing the patightee times. Trial TrECF No. 58 at 48:18—:2By the time

of the plaintiff's December 2009 visit to the Unity clinic, Dr. Hilaniel had seen her at least
four separate timedd. at 48:22—-25.

E. THE PLAINTIFF'S VISIT WI TH DR. HILL -DANIEL ON DECEMBER 3,
2009

. The plaintiffvisited the Congress Heights location of Unity on December 3, 2009, for a
scheduled visit with Dr. Hi#Daniel. Trial Tr.ECF No. 55 at 78:17-:25; Pl.’s Ex. 1, at 1066.
There is some dispute as to whetlner plaintifftold the Unity healthcare providetsat she
felt a knot specifically in her left breast or whether she describedddeatots in both
breasts.
a) The plaintifftestified that she told Dr. HilDaniel that she had soreness and
tenderness in both of her breasts, and a pain and a knot in heeétTrial Tr.
ECF No. 55 at 78:12—:1@he plaintiff's testimony that the reason for her visit was

“soreness and tenderness in both of [her] breasts and pain and a knot in [her] left
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b)

breast”) see alsad. at17:19—:22. She testified that the pain had started about a
month before the appointmend. at 78:20—79:2. There is no dispute that the

plaintiff asked Dr. Hillbaniel for a mammogramid. at 78:14-15 (plaintiff’s

testimony that she asked Dr. Hidlaniel for a mammogram); Trial TECF No. 58at
13:23—:24 (Dr. Hill-Daniel’s testimony that at the December 3, 2009 appointment, the
plaintiff asked her “if she needed a mammogram for her compjaint”

Dr. Hill-Danieldeniedthatthe plaintiff complained of a knot in the left breast, but
testified that she complained that both breasts were sore and had knots in them. Trial
Tr. ECF No. 58 at #—12 (“[The plaintifff held under her breasts and basically just
motioned that both breasts were tender and felt lumpy.”). According to Dr. Hil
Daniel, she specifically asked if there was any particular place wiepaintifffelt

the “knot,” and the plaintiff did not identify any specific locatidd. at 18:18=23

(“So, during the course of our exam, | asked her, you know, is there a particular
place, ya know, where do you feel the knot? And she couldn’t give me any specific
place. And when | asked her, she just, again, said, they're all over. So basically
saying that both breasts felt sore and knots in them, not one specific knot.”).

The Unity progress note fdne plaintiffs December 3, 200@sit lists as the reason

for appointment as “1. Medical — Adult Est Patient 2. Sore, tender breasts 3. Knots in
them.” Def.’s Ex. 1, at 8; Pl.’s Ex. 1, at 1013. Dr. Hniel testified that the

individual who recordede plaintiffs “reason for appointment” was the medical
assistanwith whom she was working on December 3, 2009. Trial Tr. ECF No. 58 at
3:17—:21. The progress note for the December 3, 20€i0also contains Dr. HHI

Daniel's noteswhich stated in pertinent pafPatient presents for new complaint of
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breast tenderness and lumpiness. Pt states tender all the time denies praghanc
no change with menstrual cycle. Pt also concerned that breast are [sic] lumpy.
Def.’s Ex. 1, at 8; Pl.’s Ex. 1 at 1013.

2. Dr. Hill-Daniel testified thaher notétender all the time” meant to her that the patient did
not feel pain that is waxing and waning. Trial Tr. ECF No. 58 at 6:3—6 (“[l]t's noingax
and waning, the pain is not in the morning versuthe evening. She is specifically saying
that she feels uncomfortable all the time with the pain.”). fGitler interpreted her nqte
“no change with menstrual cy¢leexplaining thismeant that there was no change in the
symptoms associated withetipatient’'s menstrual cycle, ahdr observatiothatthe plaintiff
was menstruating during the time of the visd. at 5:15—:21.

3. Thedefendant disputeshetherthe plaintifftold Dr. Hill-Daniel or the medical assistant
about her family history of breast cancer, and whether DrDMitliel askedhe plaintiff
about hefamily history of breast cancéeyond her firstdegree relatives

a) The plaintifftestifiedemphatically thatat the December 3, 2009 appointment, she
told one of the health care providers with whom she spoke about her family history of
breast cancer. Trial TECF No. 55 at 79:13—:16 (“Q: And you mentioned that you
had discussion with Dr. Hill-Daniel about cancer. Would you describe for us what
the nature of the discussion was? A: |told her | had two grandmothers that had
breast cancer.”128:17—:18 (“Yes, | told them at Unity that | had a family history of
breast cancer.”129:5—:6 (“I told them numerous times when | was, when | seen the
nurse before | seen Dr. Hibaniel.”). Indeed, the plaintiff explained that the fact that

both her grandmothers suffered from breast cancer worried her when she feltra knot i
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her breast and is the reason that she made the appointment to see Danidilin
December 2009 and expressly requested a mammoddaat.78:11—:16.

b) Thenote prepared by the medical assistant makes no mention of the plaintiff's
grandmothers’ breast cancer. Tgregress report from the December 3, 2009
appointment prepared by Dr. Holanielstates only that “Pt dersdamily hx of
breast ca in first degree relative.” Def.’'s Ex. 1 at 8. Dr-Bldhiel testified that the
first-degree relative is “a mother, sister, father.” TrialHCF No. 58 at 7. A
grandparent is a second degree relatldeat 7:14.

c) AlthoughDr. Hill-Daniels progress note indicates information only about cancer in a
“first-degree relative,” Dr. HiDanieltestified that sheecallsaskng the plaintiff
more broadly whetheshe had any family history of breast cant¢emwhich he
plaintiff said “no.” Trial Tr. ECF No. 58 at4-:5.

4. Dr. Hill-Danielperformed a clinical breast exam e plaintiff, which te plaintiff
described as “a quick pdbwn,” Trial Tr. ECF No. 55 at 79:4—:9; Trial Tr. ECF No. 58 at
9:16—:20, and found no abnorntigs, Trial Tr.ECF No. 58 at 685—:9. Dr. Hill-Daniel did
notfeel, orpalpatea massn the plaintiff’'s breasor herlymph nodes during the exam, nor
did she find any retractions. Pl.’s Ex. 1, at 1066; Def.’s Ex. 1, at 8; Trial Tr. ECF No. 70 at
58:7—:15. A retraction looks like a pucker in the skin, and can be a symptom of breast cancer
if the cancer is close to the skin. Trial ECF No. 70 at 58—:15. Dr. HillDaniel testified
that she did not write dowenydifferential diagnosis- the listof possible diagnosesin the
progress note. Trial Tr. ECF No. &8151-16:7. Nevertheless,he testified that her top
two possible diagnoses were fibrocystic changes related to hormones and ntenidierwd.

at 5515-:17. The term “fibrocystic chges’ also called fibrocystic diseasagans normal
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breast tissue that is tender and feels lumpy due to hormonal changes with asvoman’
menstrual cycleld. at56:14—:17. Dr. Hillbanielacknowledgedhowever, that she did not
record“fibrocystic changg& as her diagnosis on the progress note; rather, she entered the
diagnostic code “breast disorder not otherwise specifitl.at 132—:22; Pl.’s Ex. 1, at
1066; Def.’s Ex. 1, at 8. Dr. HiDaniel testified that breast cancer was not on her
differential diagnosis. Trial Tr. ECF No. 58 at 55:11—:14.

. The plaintifftestified that Dr. HilDaniel told her that she was too young to have breast
cancer and too young for a mammogramial Tr. ECF No. 55 at 79:10—:19. Dr. Hill
Daniel denied tellinghe phintiff that she was too young to have breast cancer, Tri&dF.
No. 58 at 14:18—:24, baicknowledgedhat she reassurdlde plaintiffthat her concerns were
benign,id. at 13:21—:22. The progress note reflects that Dr. Bihiel “reassuredle
plaintiff ] about the benign nature of her concern” and determined that “no imaging [was]
warranted at this time.Pl.’s Ex. 1, at 1066; Def.’s Ex. 1, at 8. Dr. Hdaniel

recommended thadlhe plaintiffchange her bra to non-underwire, and prescribed 80&f mg
Ibuprofen three times per day with one refill. Pl.’s Ex. 1, at 1066; Def.’s Ex. 1, at B f.ria
ECF No. 58 at 14-:9.

. On the progress note, the letters “PRN,” which means “as neededytitten under the title
“follow-up.” Pl.’s Ex. 1, at 1066; Def.’s Ex. 1, af Brial Tr. ECF No. 58 at 18—:9. Dr.

Hill -Daniel testified that she ask#tk plaintiff “to follow up if she didn’t have any relief of
the pain, or if her symptoms persisted.” Trial Tr. ECF No. 58 at 16:12-18. She did not
scheduleor directthe plaintiffto return forafollow-up appointmentvithin any specific time
frame Trial Tr. ECF No. 70 at 61:15—:23he plaintifftestified that Dr. HilDaniel never

told her that she should follow-umder any circumstancefd. at 20:2221:7.
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7. The standard of care experts disagreed as to what the national standardesfucesd Dr.
Hill -Daniel to do for a patient presenting wiktetplaintiff’'s symptoms.

a) The plaintiff's expert, Dr. Sutherland, testified that when a patient presents
conplaining of a knot in one breast and noncyclic pain, and with a family history of
two grandmothers with breast cancer, the national standard of care fialyacire
doctor requires the doctor to order diagnostic imaging, even if the doctor does not
palpae a mass. Trial TECF No. 69 at 47:12—:23At the very least, the national
standard of care requires the doctor to schedule a faifpwisit for the patient thirty
to sixty days later to determine whether the symptpensist andtill warrant
imaging. Id. at37:19—:24.

b) The paintiff's expert, Dr. Margo, testified that when a patient presents complaining
of a palpable lump, tenderness and pain — even if the doctor does not feel a mass
herself—the national standard of care for a family care do@quires the doctor to
include breast cancer in her differential diagnosis and schedule a followtuprvis
the patient for four to six weeks later to ensure that the problem has gonaraivay
reexamine the patient at a different stage in her menstyola. Trial Tr.ECF No.

70 at 60:22-61:2 (“[T]he national standard required her to make sure she had a
follow-up visit to make sure the problem went away and that she informed the patient
of the possibility that this wasn’t benign, that maybe it propalals, but that we

can't be sure until we follow it through.”), 61:15-62:3 (*Q: And what specific
follow-up was Dr. HillDaniel required to order? A: To make sure she had an
appointment to follow up in the next four to six weeks.”}464B (“[B]reast @ncer

has to be on the diagnosis since that’'s the most dangerous thing to miss.”).
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d)

According to Dr. Margo, the national standard of care does not require the doctor
under those circumstances to order imaging before the follow-up Misdt 62:24—

63:2.

The defendant’s expert, Dr. Bethésstified because the patientsiatwentyfour

year old woman presenting with soreness and knots in both breasts, and upon
examination the physicidelt no masses, butade"bilateral fibrocystic findings,”

Dr. Hill-Daniel met the national standard of care for a family practice physician by
prescribing pain medication and a different bfaial Tr. ECF No. 73 at 2311,
30:14—:24.He testified that under those circumstances, the national standard of care
for a family practice physician does not require referral for imagditgat 2921—

305. He also testified that it would be inappropriate to list cancer on the différentia
diagnosis because cancer would be “so far down on the list of probabilitiest’
31:24-32:14.

The defendant’s expert, Dr. Koch, testified that because the patient is a-fawanty
year old woman complaining of “sore, tender breasts, plural . . . and she feels knots in
them,” has no family history of breast cancer, and upon physical examination the
physician finds no masses, no retractions, and no lymph nodes, DDatik met

the national standard of care by advising the patient to change the type of bra she
wears, prescribing pain medication, and asking her to follow up if the prololesn d
not go away. Trial Tr. ECF No. 73 at:%#79:3, 832—:18, 86:19-87. He testified

that under those circumstances, the national standard of care for a familyepracti
physician does not require referral for imaging. at 80:1—:3, 85:10-86:17. Hdso

testified on crosgxaminationin concurrence with the plaintiff's experthat it
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would violate the national standard of care for a physician under those circugsstanc
not to tell the patient to come back if the breast problems contlduat 128:8—:17.
Moreover, in further concurrence with the plaintiff's experts, Dr. Koch optimaicif

a patient presents with bilateral tenderness in her breast and a discpete kmot,

and pain in one breast, and the physician could not feel the lumtibeah

standard of care would require the physician to bring the patient back within six
weeks to three onths for follow-up.Id. at 1293—:25.

F. THE PLAINTIFF'S MEDICAL HISTORY FROM JANUARY 2009 TO
AUGUST 2010

1. The plaintiffreturned to Unity on January 8, 201€hirty-six days afteher December 3,
2009visit —for an appointmenwith Dr. Hill-Daniel regarding fertility issues. Trial TECF
no. 58 at 19:12—:14, 28-:12; Pl.’s Ex. 1, at 1064, Def.’s Ex. 1, at 9. Dr. Hill-Daniel did not
askthe plaintif about her breast symptoms during that visit or examine her breasts. Trial Tr.
ECF No. 58 at 27-:9, 71:25-72:11. The Ibuprofen prescribedyHill-Daniel forthe
plaintiff at the previous appointment appears on the progress note for the January 8, 2010
visit as a “current medication,” Pl.’s Ex. 1, at 1064; Def.’s Ex. 1, at 9, and DrDHillel
testified that she was aware tlia plaintiffwas continuing to take the Ibuprofefirial Tr.

ECF No. 58 at 19:12—:14, B-:12.

2. The plaintiffreturned @ Unity again on April 30, 2010, for a check-up and for problems with
her eyes. Pl’s Ex. 1, at 1062; Def.’s Ex. 1, at 11. Dr. Bhlhiel testified that she did not
recall any conversation withe plaintiffabout her breasts during that visit, Trial TEFE
No. 58 at 21:17-22:18, 48:17—:25. She also testified that during that visit, she did not
specifically askhe plaintiffif shewashaving problems with her breasts, Trial Tr. 53:22--

although she testifieilom recollectiorthat she did aske paintiff if she had any other
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issues or complaints, to whichet plaintiffresponded “no,id. at232—:4. The plaintiffs
testimony confirmed thddr. Hill-Daniel did not inquire about her breasts at this follow-up
visit: whenasked if she recalled whetr Dr. Hill-Daniel asked her if she was having any
problems with her breasts at the April 30, 2010 vik#, flaintiffresponded, “no.” Trial Tr.

ECF No. 55 at 83:15-:21.

. On May 19, 2010, the plaintiffas seen by an emergency physician, Dr. Cartétoatard
University Hospital. Pl.’s Ex. 104, at 23061; Def.’s Ex. 3, at 68; Trial Tr. ECF No. 72
1165-:11. The chief complaint as documented on the record for that visit is “knot on I[ef]t
breast,” Pl.’s Ex. 104, at 23061; Def.’s Ex. 3. The medical tyiserorded by Dr. Carter
included “left breast tenderness for greater than a year,” and indicatdaetipatin was
“continual.” Pl.’s Ex. 104, at 23062; Def.’s Ex. 3, at 69; Trial Tr. ECF No. 72 at 119:11—-:12,
119:21—:24. Dr. Carter’s notes also state that he found no discharge from the nipple, no
warmth, and no redness — meaning no signs of infection. Pl.’s Ex. 104, at 23062; Def.’s Ex.
3, at 69; Trial Tr. ECF No. 72 at 122:18-123:2. There is no indication in the notdethat t
plaintiff had any ulcerations or skin nodules on her breasts. Pl.’s Ex. 104, at 23062; Def.’s
Ex. 3, at 69.Dr. Carter testified that he palpatind plaintiffs breasts and found tender cysts
in both breasts, with one large tender cyst in the left breast, and tenderness in Istgh brea
Trial Tr. ECF No. 72 at 123-:8, 1342—-:5. Dr. Carter documented the results of the exam
with a diagram in the patient record. Pl.’s Ex. 104, at 23062; Def.’s Ex. 3, at 69. Dr. Carter
testified that he wrote, “Patient advised to followwigh primary care provider for full
evaluation, possible biopsy” ihe plaintiffs record, which means that he probably tbld t
plaintiff to see her primary care doctor and get a further workup. Trial Tr. ECF No. 72 at

1237-:8, 1241-:18; Pl.’s Ex. 104, at 23062; Def.’s Ex. 3, at 69. He prescribed 800mg of
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Motrin and Tylenol with Codeine. Pl.’s Ex. 104, at 23065; Def.’s Ex. 3, al 2. plaintiff
signed the discharge form and was given a copy to take home. Pl.’s Ex. 104, at 23065;
Def.’s Ex. 3, at 72; Trial Tr. ECF No. 72 at 1B8-:16. Among the “additional notes”
written on the discharge form was, “Follow up with your primary care doctor.” BX.’s

104, at 23065; Def.’s Ex. 3, at 7Zhe plaintifftestified that she did not remember this visit
to Howard University HospitalTrial Tr. ECF No. 55 at 84:6—:8 (“Q: Do you recall going to
Howard University Hospital on May 19th, 2010? A: | don’t remember that visd. 3t
87:22—:25 (“The Court: Now, Ms. Rhodes, it's clear from your respdngés last several
guestions that you don’t have a memory of going to Howard on My 2@10, right? A:
Right.”).

. On August 9, 2010he plaintiffvisited the emergency room at Fort Washington Hospital.
Pl.’s Ex. 6, at 6003. The patient record for the plaintiff's visit, which was complgtad b
health care provider, lists her complaint as “knot in left breast x 3 yelaksThe plaintiff
testified that she went to Fort Washington because she “had soreness and temdgredss i
breast and paima a knot in [her] left breast.” Trial Tr. ECF No. 55 at 89:21—:24. She
further testified that she did not recall telling anyone that the knots had bsentdos three
years, and that the knots had only been present since RD@289:21—:24, 90:6—:8.
According to he plaintiff, the emergency room doctors at Fort Washington Hospital told her
to set up an appointment with her primary care doctor for a mammogram becausergpmethi
very serious was going on with her left breddt.at 90:12—:18.The discharge paper from
that visit liss thediagnosis as “left breast lumps,” and under “discharge instructions,” is
written, “you need f/u for further evaluation. Very important.” Pl.’s EX. 6, at 6002, 6004.

The plaintifftestified that this was therét time that a doctor had told her to schedule an
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appointment for a mammogram and that it was important to do so. Trial Tr. ECF No. 55 at
91:22-:25.

G. PLAINTIFF'S VISIT WITH DR. HILL -DANIEL ON OCTOBER 18, 2010
. On August 10, 2010 the day after her vistb Fort Washington Hospital e plaintiff
called Unity and asked for the first available appointment to see DiDhiiliel because she
needed a mammogram. Trial BCF No. 55 at 92:1-:13. She was given an appointment for
September 9, 2010. Pl.’s Ex. 33. Unity cancelled that appointment shortly before it was
scheduled to take place because Dr.-Bdhiel was scheduled to be on hospital rounds that
week Pl.’s Ex. 33; Trial Tr. ECF No. 58 at 25:16, 107:21-22. Unity rescheduli®
appointment for September 24, 2010. Pl.’s Ex. 33. The September 24, 2010 appointment
was also cancelled by Unity. Pl.’s Ex. 33; Trial ECF No. 58 at 22-19, 107:24-108:4.
Dr. Hill-Daniel testified that Unity cancelled the appointment on the day it was sathéolule
take place because she was called to the hospital. TrieCFHNo. 58 at 25:17—:19. Unity
rescheduled the appointment for October 18, 2010. Pl.’s EXDB83Hill-Daniel testified
thatthe plaintiffcould have seen another doctor or come in tiiyldrs a walkin patient if
she did not want to wait to see Dr. Hilaniel. Trial Tr.ECF No. 58 at 25:25-26:15.h&
defendant presented ewidence thathe plaintiffwas told that these options were available
to her at the timenor did the defendapresent any evidence that the personnel at Unity,
who spoke tdhe plaintiffabout the original or thee-scheduledappointmentsmade any
inquiry about why the plaintiff was requesting an mammogram as soon as pwseiloler
to evaluate the urgency of the need for an appointment.
. The plaintiffwas seen by Dr. HiDaniel on October 18, 2010, more than two months after

her initial call to Unity to schedule an appointment. Pl.’s Ex. 33. The Unity pragpess
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for that appointment and Dr. HiDaniel’s estimony reflect thahe plaintiffpresented with a
“new complaint of bumps in her breast,” and tit plaintiff could feel bumps in her left
breast that hatleen getting bigger. Def.’s Ex. 1, at 12; Trial Tr. ECF No. 58 at 24:15-:18.
Theprogress notalso reflecs thatthe plaintiffhad been seen in the emergency room
regarding the bumps and that she was told to follow up with her doctor to get a refegiral f
mammogram. Def.’s Ex. 1, at 12; Trial Tr. ECF No. 58 at 24:18-Th& plaintifftestified

that she showed the papers from Fort Washington HospiEal. Hill-Daniel “for her

actually to believe me about what | was saying about my breasts . . . beegusadiseen
something on my breasts that she didn’t see, for me to get a mammograah Tr.TECF

No. 55 at 96:1—:10.

. At the October 18, 2010, visit, Dr. Hibaniel performed a breast exam and palpated
multiple nodules in the plaintiff left breast and an enlarged lymph node in her left axilla
(under her armpit).Trial Tr. ECF No. 58 at 27:10—:15; Def.’s Ex. 1, at 12. Dr. Bidniel

also observed multiple scars on the left breast, some of which were overlying nddidés

Tr. ECF No. 58 at 27:10—:13; Def.’s Ex. 1, at 12. Dr. IBi#lniel testified that an enlarged
lymph node can be a sign of infection or breast cancer. Trial Tr. ECF No. 58 at 27:16—:25.
She also testified that she was not sutkefplaintiff had an infection, abscess, or cancer, but
that she found no indication of any infection, such as drainage from the site, feversor chill
Id. 282—:4, 28:10—:13. The assessment or diagnosis that Dr. Hill-Daniel wrote on the
progress note was “breast neoplasm not otherwise specified.” Def.’s Ex. 1, at 12.

. Dr. Hill-Daniel orderd a referral fothe plaintiffto get a breastlnasound. Def.’s Ex. 1, at

12. The progress note for the October 18, 2id@bintment reflects a “follow up”

timeframe of six weeksld. Dr. Hill-Daniel testified that she “felt six weeks was enough
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time for [the plaintiff to get the referral, makeshappointments, get the exam done, and
report back to [her].” Trial Tr. ECF No. 58 at:39:5.

5. The parties dispute whether Dr. Hill-Daniel discussed the urgency of obtamini¢gyasound
with the plaintiff.

a) Dr. Hill-Daniel testified that she “basically stressed the importance of her to get the
study done and come back to me for the results so we could figure out what else we
needed to do.” Trial Tr. ECF No. 58 at293; see alsad. at 95:16—:18 (“I told her
that she needed to get [the ultrasound] done. And I told her, because of this I'm
going to give you the referral now so you can go ahead and schedBe2)-:24 (“I
told her that | didn’t know what the mass was, that she needs to get the ultrasound
done so we could figure out what was going on.”).

b) When asked whether Dr. Hill-Daniel told her how quickly she was supposed to have
the ultrasound performedé plaintiff testified that she did not discuss the ultrasound
with her. Trial Tr. ECF No. 55 at 97:3—:6 (“She didn’t give me no discussion about
the ultrasound.”). There is no indication on the progress note that DDadilel told
the plaintiffwhy she needed an ultrasound or with what urgenitye plaintiff
emphasizes that this is significant because when DrDrilliel counseleche
plaintiff that her complaints were “benign” during the December 3, 2009, visit, she
documented the conversation on the progress note. Pl.’s Ex. 1, at 1066; Def.’s Ex. 1,
at 8.

H. UNITY'S REFERRAL PROCESS

1. The plaintiffwasinsured by D.C. CharterddiealthPlan (“D.C. Chartered”) for the entire

periodof timerelevant tahis action SeePl.’s Ex. 55 (D.C. Chartered Health Plan referral
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verifications for Shilisa Rhodes). D.C. Chartered requires Unity to obtain @ame
authorization, called a “DIVA,” before a patient can receive a referral for @asaoiltnd or
mammogram at Providence Hospit&leeTrial Tr. ECF No. 58 at 29:21-24, 30:18—;24

Trial Tr. ECF No. 72 at 148-:10. Unity employs care management support persons to
process referrals and obtain authorizations. Trial Tr. ECF No. 72 at 9:11. TeritasXbwees
care management support person who works with Dr.Hitliel, as well as three other
doctors to process over fifty referrals each ddg. at 14:12—:17, 26—:8. Ms. Jones

testified thathe doctors send referral forms to her electronicdtlyat 14:12—:17, 16—:23.

She therprints out the form, called the “Unity Physician Referral” form (“Ref)r calls

the insurance company, and inputs the referral information by following the mromghe
telephone.ld. at 18:13—:22. She then enters the authorization code on the Referral
electronically, and D.C. Chartered faxes the DIVA to Hdrat 169—:23. The patient needs

to present both the Referral and the DIVA at Providence Hospital to obtain an ultrasound or
mammogram. Trial TEECF No. 58 at 30:18—:24.

. The Referral and the DIVA contain two numeric codes: the-9Gihd the CPTTrial Tr.

ECF No. 72 at 143:13-:15, 143:20—:24. The ICD-9 code corresponds to the diagnosis given
to the patient. Trial TIECF No. 58 at 3G—:13. The CPT code corresponds to the medical
procedure being orderedd. at 3014—:16. The codes on the DIVA and the Referral must
match; if they don’t match, the patient cannot have the procedure. Trial Tr. ECF No. 72 at
151:19-:25. The referring doctor is responsible for choosing the correct codédr.Tria

ECF No. 58 at 102:21-103:1.

. The patient must pick up the DIVA and referral from the care management suppaont pers

whoin this case wabls. Jonesand bring thse formdo Providencet the time of the
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scheduledeferred procedure. Trial TECF No. 58 at 30:18-:24. Sometimes Unity

provides the patient with the DIVA and referral on shaenedayasthe patient’s visit, and
sometimes the patient hesreturn to Unitya few days later to picthe formsup. Trial Tr.

ECF No. 72 at 83—11. The referring physician may mark a referral “urgent.” Trial Tr.

ECF No. 58 at 44:25. In that case, the care management support person is supposed to take
the eferral out of turn and work on it immediately to get the authorization, and provide the
patient with the forms quicklyld. at 44:25-45:4. If the forms are prepared on a different

day than the patient’s visit with Unity, Ms. Jones calls the patienhbgeto advis¢hat the
formsare ready for pickup. Trial Tr. ECF No. 72 at 25:20-26:18. Ms. Jones does not
communicate with the patient about the urgency of the referred procedure and thersgheduli
of the referred procedure with Providence or othattheare facility remains the patient’s
responsibility. Id. at 272—:21, 887—:22.

. Marsha Williams, a Providence Hospital front desk registration clerk whosieise
appointments for diagnostic and screening mammograms and breast ultrasoufied, testi
that in 2010, Providence Hospital kept a schedule of mammograms for up to a period of
ninety days into the futureTrial Tr.ECF No. 72 at 156:1113. She also testified that the
scheduling clerk determines an available date for imaging studies, whiehd$eypon the
urgency of the testld. at 144:11—:20. Ms. Williams testified that in 2010 and 2011,
ultrasounds were generally scheduled about a week out, mammograms about a day out, and
diagnostic mammograms, about two to three daysldutat 146:19-147:4. Ultrasounds

take longer to schedule because the technician works only 8:00 a.m. to 11:00 a.m., which
means that Providencg able to perfornonly five ultrasounds per dayd. at 145:20—

146:11.
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l. THE PLAINTIFF'S DIAG NOSTIC TESTS

1. Dr. Hill-Daniel gerrated a referral for Ms. Jones to obtain an ultrasound at Providence
Hospital on the day ohe plaintiffs October 18, 2010 visit, and she asked Ms. Jones to
obtain the authorization so thaetplaintiff could leave Unity with the Referral and DIVA
in-hand Trial Tr.ECF No. 58 at 28—:11; Def.’s Ex. 2, at 1. Ms. Jones was not instructed
to, and did not, tell the plaintiff anything about the urgency in making the ultrasound
appointment, how long she should take before making the appointment, ohehen t
appointment should be scheduled. Trial Tr. ECF No. 72:@d6. The Referral lists the
authorization end date for the ultrasound as January 16, 2011, or three months from the date
of the plaintiff's October, 2010 visitld. at 686—:15. Def.’s Ex. 1, at 12. The Referral
allows the patienio make an appointment between the date of issuance and the referral
verification authorization end daterd3OF Table 1 121; PIl.’'s Ex. 55, at 55004; Trial Tr.
ECF No. 72 at 67:17-68:5.

2. Providence Hospital does not have a record of whemplaintiffcalled to schedule her
ultrasound appointment, but it is undisputed that the appointment was scheduled for
November 3, 2010, at 10:30 a.m. Pl.’s Ex. 1, at 1059; Def.’s Ex. 2, die8plaintiffwent
to Providence Hospital that morning, but she was unable to have the ultrasound because the
Referral contained albC-9 code, which had been provided by Dr. H)#niel thatwas
incorrect. Trial TrECF No. 58 at 103:2—:13; ECF No. 72 at 74511, 157:13—:14. Ms.
Williams testified that the ID@ code on the plainti§ Referral was 239.3” whichis an
unspecific diagnosis code that Providence Hospital does not use because it doedaot tell t
hospital exactly what is wrong with the patient. TrialHCF No. 72 at 157:18-158:9. Ms.

Williams called Unity at 10:3@.m. that day and spoke with Ms. Jonkk.at 2214—:23;
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Pl’s Ex. 1, at 1059. She told Ms. Jones thatglaintiffwas at Providence Hospital, and that
the ICD-9 code needed to be changed for thenpifa to get the ultrasound. Trial TECF

No. 72 at 22:15-:16.

. Ms. Jones testified that she notified Dr. Hilaniel about the need for the code change by
sending her an electronic alert through the electronic records system,sigmaled Dr.

Hill -Daniel that she had a message. TriaEQF No. 72 at 23:13-23. The message

stated, “Patient is at appt IE®Dcode needs to be changed if you can please change code so
that pt can be seen her appt is at 10:30 tech person leaves at 11:00 am thisnsror ma
procedure code should be 611.7&! at 232—:10; Pl.’s Ex. 1, at 1059. Ms. Jones also
testified that she went to Dr. Hibaniel’s office to tell her that about the electronic alert, but
Dr. Hill-Daniel was not in her office. Trial Tr. ECF No. d2244-:10, 254—:11 Dr. Hill-
Daniel changed the code at 128%. and sent the Referral back to Ms. Jonésat 2411—
:18. Ms. Jones faxed the Referral and DIVA back to Providence sometime between 1:00
p.m. and 3:23 p.nthe same dayld. at 2915-30:8, 30:20—:25. ythat time however, the
technician at Providence Hospital had left for the ddyat 23:2—:10. After faxing the

referral and DIVA to Providence Hospital, Ms. Jones caheddlaintiffand told her that the
Referral had been faxed Providence Hospital and that she could pick up a copy from
Unity. Id. at31:2—:16. Ms. Jones testified that it was necessary for the plaintiff to pick up
the Referral from Unity at that point because it had been faxed to ProvidencElditea.m.

Id. at 31:17—:21.The plaintiff picked up the referral the next day on November 4, 204.0.

at 344—-:22.
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4. The ultrasound was rescheduled for December 14, 2010, and was performed, thiaholsty
two full months after Dr. HilDaniel had palpated lefréast lumps and an enlarged lymph
node. Pl.’s Ex. 13, at 1; Def.’s Ex. 5, at 1.

5. The ultrasound report of December 14, 2010, desctifeekeft breast as haviragsolid mass
at one o’clock, which corresponds to the palpable nsasall focal calcificationsvithin the
mass, and small nodules in the breast tissues which correspond to dark skin lesioks. Pl.’s
13, at 1; Def.’s Ex. 5, at 1. The report stated that “while the [large mass wificaatmns]
may be a fibroadenoma, more aggressive lesion cannot be exclidedfie radiologist
recommended a left mammogram and noted, “[u]nfortunately this exam cannot beeadthor
at this time and needs to be scheduldd.” Dr. Hill-Daniel testified that she assumed the
radiologist meant thahe plaintif did not have the DIVA authorization necessary to perform
the recommended mammogram. TrialHEF No. 58 at 39:22—-40:4.

6. Dr. Hill-Daniel received the ultrasound report in the rabiiost two weeks lateon
December 27, 2010. Trial Tr. ECF No. 58 at 41:%h& generated a referral for a
mammogram three days later, on December 30, 2010, sent it to Ms. Jones for authprizati
and asked Ms. Jones to chletplaintiffwhen it was readyTrial Tr. ECF No. 58 at 41:11—
:15. Although Dr. HillDaniel marked the Referral “urgent” on DecemberZmL0 so the
authorization would be completed before the end of the Haylaintiffwas not notified that
it was ready for pick up until January 7, 20idore than a week after Dr. Hlaniel
approved the refeat ard more than three weeks after the ultrasound showed the possibility
of an “aggressive lesion.Trial Tr. ECF No. 72 at 392—:25, 40:25-41:2.

7. Ms. Jones did not receive the refeffrain Dr. Hill-Danieluntil January 6, 2011, because she

had been on vacati from December 28, 2010 to January 5, 2011. Trial Tr. ECF No. 72 at
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36:3-:12. On January,@011,at 4:18 p.m., Ms. Jones tried to get the DIVA authorization,
but was unsuccessful because the CPT code used by DRasil was again, wrong.ld.
at36.9—:25, 371-:12. The code could not be changed at that time because Dariki

had already left for the dayd. 36:23—-37:9. Dr. HilBaniel corrected the code the following
day, January 7, 2011d. at37:1-:12. The same daye plaintiffwas notified by phone that

the referral was ready to be picked ug@. at 39:1—:7.

Dr. Hill-Daniel did not calthe plaintiffor otherwise directly communicate wittie plaintiff
about the mammogram referrdlrial Tr. ECF No. 58 at 97:22-98:2, 99:10-:14. She did not
communicate the urgency of the need to get a mammogrdre fdintiff, did not tell Ms.

Jones to communicate the urgency to the plaintiff, and did not write anything on the
mammogram Referral that would indicate how quickly the mammograaicshe done.

Trial Tr. ECF No. 58 at 98-99:9. The “urgent” notation that communicates the urgency of
processing the Referral to Ms. Jones does not appear on the forms that the pafiett.re

Trial Tr. ECF No. 72 aB9:15-25. Ms. Jones also dibhcommunicate tthe plaintiffabout

the urgency of obtaining the mammogratu. at 40:18—:23 The Referral for the

mammogram listed the authorization end date as October 18, 2011, providing a nine-month
period to obtainthe mammogramPl.’s Ex. 57, at 1061, Def.’s Ex. 2, at 5.

. The plaintiffreceived a mammogram at Providence Hospital on February 9, 2011. Trial Tr.
ECF No. 58 at 43:2—:5. The next day, on February 10, 2011, the radiologist called Dr. Hill-
Daniel and reported his concerns that the mammogram was highly suspicious éoracehc
recommended that Dr. HiDaniel sendhe plaintifffor a biopsy.Id. at43:13—:22. Dr. Hill-
Daniel telephonede plaintiffto let her know that she was generating a referral to a surgeon

so that lhe plaintiffcould get a biopsyld. at 1118-:10. Dr. HillDaniel referredhe plaintiff
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to Providence surgeon Mark Johnson, M.D. for the biopsy. Pl.’s Ex. 44, at 110:21-111:7,
Def.’s Ex. 2, at 6. Although Dr. HilDaniel testified that she coulsve calledhe
Providence Hospital radiology department — where she had admitting priviléges/+to
getthe plaintiff's appointment moved up, Dr. Hill-Daniel did not contact Dr. Johnson or his
office to expedite the scheduling of the biopsy. Trial Tr. ECF No. 58 a811674; Pl.’s
Ex. 44, at 110:21-111:17. Dr. HDaniel generated the referral, ahe plaintiffwas
responsible for picking it ufsom the Unity clini¢ calling Dr. Johnson’s office, and
scheduling the biopsy. Pl.’s Ex. 44, at 108:18—:22.

10.The plainiff saw Dr. Johnson in his office on March 2, 2011, for a consultation. Pl.’s Ex. 1,
at 1040; Def.’s Ex. 7. The breast biopsy was perforamedweek laterpn March 8, 2011.
Pl.’s Ex. 3, at 3001; Def.’s Ex. 8, at 3001. The results of the breast hnupsgted that the
mass irthe plaintiffs left breast was invasive ductal carcinoma. MXs3, at 3001; Def.’s
Ex. 8 at 3001.

11.Both parties agree that when the plaintiff was diagnosed with breast cancer dr8iMarc
2011, she had advanced stage inglerdreast cancer. 3rd FOF Table  838ng Trial Tr.
ECF No. 55 at 111:79). A PET scan performeon March 28, 2011 and a bone scan
performed on March 31, 2011 showeédtthe cancer had metastasizedtmes in her right
shoulder and left scapula. Pl.’s Ex. 8 at 8097, Trial Tr. ECF No. 57 at 65:1D+r16eigert
testified that thévlarch PET scashowed that the cancer had metastasized to at least eight
different sites in her bones. Trial Tr. ECF No. 57 at 30:6—:8. Plaintiff does not dispute this

3rd FOF Table q 374.
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12.The experts dispute whether Dr. HiBaniel's role in the fivemonth delay betweeih¢

plaintiff’'s October 18, 2010 visit and her breast cancer diagnosis violated the applicable

standard of care.

a)

b)

The plaintiff's experts, Dr. Sutherland and Dr. Margo, opined that Dr.D4itltel’s
failure to expedite the diagnostic tests violated the national standard ébricare
family care doctor. Dr. Sutherland testified that in light of Dr.-Biiniel’s findings
during he plaintiffs October 18, 2010 visit, the national standard of care required her
to ensure thatie plaintiffgot a diagnostic ultrasound within a week, TrialHCF

No. 69 at 54:2—:12, and to obtain a diagnosis within two to three weeks of the
October visitid. at54:19-5%. He testified that it was Dr. HiDaniel's

responsibility to keep track of the patient and follow-up herself, or ask hetcstaff
follow-up, if she did not receive the diagnostic test results within this timedodd.
at56:13-57:7. Dr. Margo opined that Dr. Hilaniel ordered the tests in the correct
order — ultrasound, then mammogram and, finally, biopsy — but that the national
standard of care required Dr. Hill-Daniel to ensure that the ultrasound wasrezifor
within two weeks of the October visit, and that the final breast cancer diagrassis w
made within two to three weeks of the October visit. Trial Tr. ECF No. 704t 82
83:5.

The defendant’s experDr. Bethea, testified that Dr. HiDaniel did not violate the
national standard of cal®/ ordering an ultrasound, mammogram, and biopsy in that
progression. Trial Tr. ECF No. 73 at:44:13, 433-.9, 43:18-44:9. In response to
guestions from the Court, however, Bethea testified that Dr. HiDaniel's

detection of lymph node involvements a “gamechanger,” and thatvith that
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finding, it was not appropriate to wait six weeks before an ultrasound was peatforme
Id. at40:24—-41:4. He also testified that “if you have an isolated lesion and an axillary
node, you can skip both [the ultrasound and mammogram] and go straight to biopsy
and be well in the standard of cared. at 425-:8.

Notably, while the progression of diagnostic tests may have been satisfBetor
Betheawas not so sanguine abdbée timing of the diagnostic teststims case Dr.

Bethea testified that the timing of the tedi$ not satisfy “best practices,” which is

the standard of care that he conforms to as a physician. Trial Tr. ECF No. 73 at
45:15-:17 (“If we were speaking best practice, | would not be here defending this
situation.”). Nonetheless, by drawing a distinction between “best practices” and “the
national standard of care,” Dr. Betheatified that the timing of the tests did satisfy

the standard of care, which he defined as taking into consmlethg circumstances
under which the care is delivereltl. at45.4—10 (“The standard of care, as | said
earlier, is what a patient has the right to expect under the circumstances int\which
delivered. There are very different sets of circumstandaégwthe medical world,

and it's becoming more and more different as time goes on, unfortunately.”); 46:19—
:23 (“These days, unfortunately, doctors lose control of the situation in big medical
centers, such as where this occurred. They don't lose cohitoh a practice like

mine. So it's two entirely different circumstances47.5—11 (“So there are all sorts

of situations, medical, political, insurance, money. The whole situation is changing
the approach, in my opinion, much for the worse. This is a good example of that. So
you can be within the standard of care, as | think this situation was, but be far outside

the best practice model.”).
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d) The defendant’s expert, Dr. Koch, testified that Dr. Biniel satisfied the national
standard of careroOctober 18, 2010, by prescribing a sigek followup period for
the plaintiffto obtain an ultrasound. Trial Tr. ECF No. 73 at 101:25-102:7. He
testified thathe plaintiff's failure to follow up within that timeframe was her
responsibility. See idat 105:17=<22. He also testified that Dr. HiDaniel acted
within the national standard of care by ordering an ultrasound, mammogram, and
biopsy in that ordeiid. at 103:19-104:8, and thidae physiciarhad no responsibility
to act to expediténe plainiff's appointments for diagnostic testh,at 11022—
111:20 (*The national standard of care, in its basic tenet, is that if you find something
and you give the patient an order to get it and give the instructions of the phone
number and how to get it, then it becomes the patient’s responsibility to follow
through and get the test done.”). He did concede, however, that “there’s certainly an
obligation on a physician’s part to impart some need to expedite thiltgsat
1132-:3.

13. After her breast canceliagnosis, hie plaintiffhad a series of imaging studies and scans,
including CT scans of her brain on March 24, 2011 and February 1, 2012, PI.’s Ex. 15, 25; a
CT scan of her chest, abdomen, and pelvis on March 24, 2011, Pl.’s Ex. 16; PET/CT scans
on March 28, 2011, April 3, 2011, and September 17, 2012, Pl.’s Ex. 17,;EowP8le
body bone scan on March 31, 2011, Pl.’s Ex. 18; MRIs of the pelvis on May 12, 2011, and
July 15, 2011, Pl.’s Ex. 21, 23; an MRI of both breasts on April 4, 2011, Pl.’s Ean 20RI
of the thoracic spine and lumbar spine on May 28, 2011, Pl.’s Ea. @Z;scan of the thorax

on July 18, 2011, Pl.’s Ex. 24; and a CT scan of her neck on February 1, 2012, Pl.’s Ex. 26.
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14.Ms. Rhodes’s cancer treatment began on March 25, 2011, when simerbegjving
hormone therapy with the drug Tamoxifen. Pl.’s Ex. 8, at 8098.

J. THE PROGRESSION OFTHE PLAINTIFF 'S BREAST CANCER

1. The parties agree thtte plaintiffhas both ductal carcinonmasitu and invasive ductal
carcinoma. 3rd FOF Table  3@8ting Trial Tr.ECF No. 55 at 17:59). The plaintiff's
expert, Dr. Tucker, testified that only invasive ductal carcinoma is usedfpngtecause it
is the only type of breast cancer that invades into adjacent cells and the orfipipart t
potentally lethal. Trial Tr.ECF No. 55 at 18:2425. The natural tendency of breast cancer
when it becomes invasive is to migrate to lymph nodes and then to distant metass$atic site
Id. at 20:24-21:1.

2. The parties also agree that staging of cancer isrtiapioto define the patient’s prognosis and
treatment options. Trial TECF No. 57 at 220—-25. Thestagingconvention used for breast
cancer in the United States is #merican Joint Committee on Can¢eAJCC”) Staging
Protocol. 3rd FOF Table § 33@it{ng Trial Tr. ECF No. 55 at 12:10—:12). Under that
protocol, there are four stages of breast cancer, with Stage | being treeleas and Stage
IV being the most severe. Trial Tr. ECF No. 55 at 12:13—:14. The size and extent of the
invasive comppent is what is relevant to staginigl. at 19:21—:23. If invasive breast cancer
goes untreated, it will eventually evolve from Stage | to StagddVat 20:20—:22. AJCC
stage is the single most important predictorutome. Id. at 21:24—:25.

3. The stage of a patient’s cancer is determined by three characteristics, calledhe “TN
classification.” Trial TrECF No. 55 at 12:15—:18; Trial Tr. ECF No. 57 at2814. T
stands for the tumor size and extent within the breast; N stands for lymph node invalvement

and M stands for distant metastases, meaning the spread of the cancéemanaats, such
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as bone, brain, lung, liver, etc. Trial Tr. ECF No. 55 at 12:17—:22. Sthgetes a small
tumor size(T1 to T2), no lymph node involvement (NO), armlmetastatic disease (MOQ.
at13:13—:18. Stage Il denotes a bigger tumor size (T1, T2, or T3), pasaibyidymph
node metastasis, but confined to just a few lymph nodes (N1), and no evidence of metastatic
disease (M0).Id. at 13:19—:23. Stagkl denotes any size tumor (T1, T2, T3, or Tgteater
nodal involvement, meaning more lymph nodes involved and bulkier lymph nodes, but no
metastatic disease (MO). at 14:8—:12. When the cancer tumor has/adedthe skin, the
cancer is defined @84, which is atleast Stage Ill. Trial TECF No. 57 at 39—:5. Finally,
Stage IV isdefined bythe presence of metastatic disease)(Mtrial Tr.ECF No. 55 at
14:13-=16. The experts also agtehat breast cancers have a relatively uniform growth rate.
Id. at 31:22—:23.
. Both parties agree that when the plaintiff was diagnosed with breast cancecim20af.,
she had advanced stage incurabledireancer. 3rd FOF Table 1 33&ig Trial Tr.ECF
No. 55 at 11:7:9). They disagree, however, about how and when her canogressed
through the stages.

General Progression
. The plaintiff's expert, Dr. Tucker, opined thagtplaintiffprogressed from Stage | cancer by
first developing lymph node metastases, and then subsequently developing distant
metastases. Trial TIEECF No. 55 at 47:18—:22. That is a representative progression in
patients with invasive duct carcinoma and it is the progression seen in the gregy wiajor
patients.ld. at47:18-:23. According tBr. Tucker based upon this progressiome t
plaintiff’'s breast cancer was curable in December 2009, and progressed to advanced stage

incurable cancer before March 20id.,at 11:6—:9(Dr. Tucker’s testimony that “it is my
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opinion that the breast cancer was curable in December of 2009, but by the time March 2011
had arrived, it was advanced stage, which meant that it was incurable at that poiat).
6. The defendant’s expeiDr. Feigerttestifiedthat by December 20094 plaintiffalready
had Stage Ill gmore likely, Stage IV inairable breast cancer. Trial ECF No. 57 at
30:13-:18.
Stage of cancer in December 2009
7. Dr. Tuckertestified thatn his opinion, in December 2009et plaintiffhad Stage | cancer
with a T value of 1, an N value of 0, and an M value of 0. TriaETF No. 55 at 32:5—:20,
44:15-:18, 45:11-:14.
a) To discern the T value, Dr. Tucker estimated the sizbeoplaintiffs tumor in

December 2009Sinceno imaging studies dhe plaintiffs breastavere done athat
time, he extrapolated from measurements of her tumor size that were taken in
December 2010 and March 2011. Trial Tr. ECF No. 55 at 33:18-37He.
December 2010 measurement (1.9 centimeters) was takehiequtaintiffs
December 14, 2010 ultrasound, and the March 2011 measurements were taken from
the March 24, 2011 CT scan (2.8 centimeters) and a March 28, 2011 PET CT scan
(2.6 centimeters} Id. Dr. Tucker considereglach of these tests to be reliatmels
for measuring tumor sizdd. at 33:18-34:12. Dr. Tucker plotted the size of the
tumor at the times of the ultrasound, the CT scan, and the PET CT scan on a graph
with time on one axis and tumor size on the othérat 34:13—:19. Then, because
cancer has a relatively constant growth ragéecharacteristic that both parties

acknowledgesee3rd FOF Table § 353 —, he drew a straight line connecting the three

° Dr. Tucker explained the .2 centimeter difference between the March 24, 2011 measarehthatMarch 28,
2011 measurement as a result of the fact that tumors are not sphericatanslight rotation of the body can cause
small incremental changes in igiag size. Trial Tr. ECF No. 55 at 34:72.
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data points and extending on both ends. According to Dr. Tucker, the point on the
line that corresponded with December 2009 also corresponded to a tumor size of
approximately onedif to one centimeter. Trial TECF No. 55 at 34:13—:21.

Because Dr. Tucker considered the tumor to be fast gronancharacterization

about which the defendant’s expert disagrees — he opined that the tumor was
nominally aroundne centimeteat its geatest dimensiom December 2009 and well
under the two centimeter ceiling for the AJCC T1 categtdyat 35:1-:6.

b) Dr. Tucker opirdthat in December 200%he plaintiffs cancer had an N value of O
because (1) he found no evidence of nodal metastdisease in the records thie
plaintiff’'s December 2009 appointment; and (2) the incidence of lymph node
metastasis in a patient with a one or two centimeter tuntowis Trial Tr. ECF No.

55 at 44:17-45:10.

c) Dr. Tuckerfurtheropinedthat in Decembe2009, he plaintiffcancer had an M value
of O because (1)if the plaintiffhad metastatic disease in December 2009, she likely
would not be alive today; (2hé plaintifthad a high growth rate cancand(3) the
plaintiff would have developed symptoms of metastases, such as pain, dizziness,
headaches, seizure, or liver disease, in the fidteenth periodbefore her December
2009 appointment and whéer cancer wasnally diagnosed. Trial Tr. ECF No. 55
at45:17-46:20.

8. The defendant’s expert, Dr. [gert,opined that by December 2009, the plairdlfeady had
Stage Il ormore likely, Stage IV incurabléreast cancer. Trial TECF No. 57 at 30:13—
:18. Dr. Feigert describetlefollowing grounds for his opinion(1) the extent of the cancer

thatwas discovered sixteen months later on an MRI; (2) the slow to average grovah rate
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the tumor, as evidenced by the tumor’s average mitotic rate and low Ki-67 valy8) trel
favorable genetic profile of the cancer as hormonal receptor positive, rgfafive. Dr.
Feigert testified thathe plaintiffs April 4, 2011 MRI report showed a tumor over ten
centimeters in size arfdery extensive involvement ofié plaintiffs skin with cancer over a
very large portion of the breastltl. at 31:22-32:5, 32—:20, 378-:13, 389—:10. Dr.

Feigert testified that the radiologist’s report describes “generalizetheds thickening of
the skin” over the entire breast, which is visible on the MRI imagieat 34:12—:20. He
viewed as significarthe radiologist’snotations in the report of “evidence of extensive
carcinoma of the breastm®ted with skin invasion” and “immediately direct extension into
the skin is felt to be present superiotlyd. at 35:1:10, 36:23-37. Dr. Feigert testified that
since no imging ofthe plaintiffs breast from December 2009 exists, he had to work
backward from the imaging that was availabig. at 3719-38:6. Due to the extensive
nature of the skin involvement in April 2011, Dr. Feigert opined that it was “exceedingly
likely that there would have been at least one cancerous cell in the skin” in December 2009.
Id. at 38:6—:22. Dr. Feigert also pointed to (1) Dr. Hill-Daniel's noteha plaintiffs
progress note of October 18, 20idgntifying “multiple scars on left breast with some
overlying nodules”; (2) the note on the report frdma plaintiffs December 14, 2010
ultrasound, stating “sub centimeter nodules in the upper outer quadrant of the left breas
correspond to skin lesions,” as evidence of the extent of skin involvehdeat.4Q07-41:20.
According to Dr. Feigert, since even a single cancer cell in the skin makes #m¢ ps&8tage
lll-B, T4, he plaintifflikely had at least Stage 1B cancer in December 2009d. at 38:15—
:22 (“[A]ll you need is a single cancer cell in the skin, as of December of '0@ke this

patient a Stage HB, the T4, with skin invasion. That's why | wanted to demonstrate on this
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MRI how extensive it was in April of '11 to make a rational argument that theredvihanke
certainlybeen at least a microscopic and in my opinion macroscopic disease in the skin 16
months earlier.”). Dr. Feigert testified that the misdiagnosis of a StageSlthage IV cancer
as Stage | is “all too commonld. at494-50:1 (“[l]n hindsight the explanation for why the
cancer comes back is there must have been metastases before the surgery.”).

9. The plaintiff's expertDr. Pushkas, testified that in his opinidme plaintiffhad Stage |
breast cancer in December 2009. Trial Tr. ECF No. 56 at 67:22-d8:f:stified that T4
tumors are tumors that extend directly into the skin or chest wall and causgiohseand
nodules on the skinld. at 8013—:14. He also testified that these ulcerations or nodules are
usually visible or, if not, there may be confounding skin abnormaliteesat 80:18—:23. Dr.
Pushkas testified that there was no indication in Dr. Balhiel's notes fronthe plaintiffs
December 2009 or October 2010 visits, or in the notes tinerplaintiff's visits to Howard
University or Fort Washington Medical Center, that would suggest direct extension of the
cancer into the skin by ulceration or visible nodules on the $#tirat 813—:13. He further
testified that he saw no evidence in any of those medical records between Ded#8ber 2
and the end of 2010 that would suggest T4 caniceat 8114-82:9.

Progression of cancer after December 2009

10.The plaintiff's expert, Dr. Tucketestified thatin his opinion, the cancer progressed from
Stage | to Stage Il, meanitige plaintiff developed lymph node metastasssmetime
between July and November 2010. Trial Tr. ECF No. 55 at 47:24-48:11. Dr. Tucker also
testified that the cancer progressed to Stage IV sometime between Decembed2010 an
February 2011. Dr. Tucker relied on the extarihe distant metastassfiown orthe March

24,2011, PET CT scan and a subsequent technetium 99ldcat9:20-50:5. According
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to Dr. Tucker, the metastatic disease was distributed among bony sité® bis were few
in number and there was no evidence of visceral involvement (brain, lungsptigtrer
body sites).ld. at50:10=15. Metastases take time to develbpt how long this takess a
function of the cancer’s growth ratéd. at 50:16—23. Based on his opinitratthe
plaintiff’'s cancer has a high growth rabedthe extent of the metastases in March 2011, Dr.
Tucker calculatethatthe plaintiffs cancer would have metastasized distantly between July
and November 2010d. at 48:1-:3.

11.The plaintiff's expert, Dr. Pushkas, opththatthe plaintiffs disease probably became Stage
Il disease during the summer of 2010, probably in July or August. Trial Tr. ECF Nb. 56 a
74:23—:24. The grounds for his opinion were that no lymph nodes were felt in December of
2009, but they wereasily palpabléen months later, in October 20Hhd showedon the
later imaging studies, and that lymph node involvement is dependent on thetsee o
primary tumor.ld. 74:20-75:16.

12.Dr. Bowers, thaliagnostic radiologist who interpreted the plairgiffelvis MRIs from May
12, 2011 and July 15, 2011, and who wrote the corresponding reports, testified that the May
12, 2011 MRI showed three early metastatic lesiofisial Tr. ECF No. 56 at 53:16—:25.
Thesepelvis lesions were not present on the March 2011 CT scan nor was abnormal activity
in those areas reflected tre bone scan conducted on March 31, 20d1at 54:5-:15.
Accordingly, he testified that he consideted metastatic lesiorte be new as of May 2011.
Id. at54:16—:18. On the report, he wrote that his impression was “several lesions . . . that are
suspicious for early bony metastatic disease.” Pl.’s Ex. 21.

13.The defendant’s expeidr. Feigert agreed with the plaintiff's experts that by March 31,

2011, he plaintiffs cancer had mastasized into the bone, Trial Tr. ECF No. 57 a#-6®5,
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65:12—:16, based on his opinion that her cancer was already at a Stge N-by
December 2009¢d. at 6718-68:12.
The growth rate offtie plaintiff’'s cancer

14.Both parties agree that the grow#te of a cancer will contribute to stage progression. Trial
Tr. ECF No. 55 at 24:6%. The parties’ experts disagre@ddwever, about the growth rate of
the plaintiffs cancer The paintiff's expert Dr. Tucker testified thathe plaintiffs cancers
fast growingjd. at 46:9—:10whereas theefendant’s experDr. Feigert testified that it has
an average to slow growth rafirial Tr. ECF No. 57 at 93:36:

15.Dr. Tucker and Dr. Feigert agreed that breast cancer’s histopathological greide$r
useful prognostic information that helps with treatment decisions. Tri&dF.No. 55 at
22:2; Trial Tr. ECF No. 57 at 46:23—:25,:486. The grading of breast cancer is correlated
to the aggressiveness of tb@ncer. Trial TTECF No. 57 at 46:2325, 484—:6. The grading
system endorsed by the AJCC is the Scarff Bloom Richardson Sfatemeferred to as the
Nottingham grading schemavhich has three grades. Trial Tr. ECF No. 55 at 22:8—:13,
71:23-72:1 The grade of the cancer is determinedn®asuring three characteristics of the
cancer cells under a microscope: the tubules, the atypia, and the mitotidrat@4:11—
25:5. The tubule component describes how well the cancer makes small ducts tlnet give t
tumor its origin. Id. at24:12—:14. The atypia component describes how typical the nucleus
of the cancer cell isld. at24:14—:19. The mitotic rate component describes the number of
cells in the process of dividindd. at 24:19—:22. Each of these components is scored on a
scale of one to three, and the sum of the scores determines theldrad@4:22—-25:5. A

total score of three, four, or five equals a grade one; a total score of sieprespials a
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grade two; and a total score of eight or nine equals a grade ttre¢25:6—:13. The higher
the grade, the more aggressive the tunidrat 24:6-9; Trial Tr. ECF No. 57 at 46:23—:25.

16.The treating pathologists at Providence Hospital graaeglaintiffs tumor as a grade three
or the most aggressive type of tumditial Tr. ECF No. 57 at 78:19—:23. This grade was
calculated from a tubule score of 3, an atypia score of 3 and a mitotic rate scol@edf' 2
Ex. 8, at 3001; PI.’s Ex. 3, at 3001.

17. The expertslisagred about the importance of the grade for desagiltie cancer’s growth
rate, thandependent significance of each of the individual component scores, and the
importance of certain other indicators for predicting the growth rateeatdncer.

a) The plaintiff's expert, Dr. Tucker, testified that the grade is the second most
important predictor of outcome with breast cancer and that the higher the griade of t
cancer, the faster the growtfrial Tr.ECF No. 55 at 22:2, 23:24-24:Bccording
to Dr. Tuckerbpecause the plaintiff's cancer is grade thtieeplaintiff’'s breast
cancer has a high growth ratiel. at 32:2=3. Dr. Tucker also testified that all three
characteristic¢tubules, atypia, and mitotic rataje necessary to determine the
growth rate of the cancer and no individual component of thieegsaa significant
predictor of the cancer’s growth rate on its ovah. at 25:14—:25. Dr. Tucker
testified thathe level ofKi-67 —a “proliferation marker” that measures expression of
synthesizing DNA — cannot be used to predict tumor growth tdteat 63:12—:22
(use of Ki67 to measure the growth rate of a tumor‘iesuse of the marker.”).

b) The defendant’s expert, Dr. Feigert, testified that the grade of the cana®memsure
of its aggressiveness, which is distinct from growth rate. TridETF No. 57 at

92:18-:21 (“[WI]e often see aggression correlating with growth rate, but not always.
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Aggression could be a slow growing cancer that is invading into the tissues. So as
medical oncologists we distinguish the two.”). According to Dr. Feigdile the
plaintiff’'s cancer is aggressive, it is not particularly fast growiltyat 46:22—-48:8,
52:20-:22, 53:1042. Dr. Feigert also testified that the part of the grading system
that indicates the cancer’s growth rate is the mitotic rate beaateflects how fast
the cells are dividingld. at 4622—-47:14. The plaintiff's mitotic rate was determined
by the physicians at Providence Hospital to be a two out of thdeat 7911—:12.
According to Dr. Feigert, that level indicates thatle/kie plaintiff's tumor is
aggressive, its growth rate is averagpk.at 7911—:13. Dr. Feigert alsestified that
the level of Ki67is a predictor of tumor growth ragad that the plaintif Ki-67
value indicates a slogrowing cancer.ld. at 75:15-:19, 77:14—:19, 79:11—-:12. Dr.
Feigert acknowledged, however, that the Ki-67 level was developed to predict the
responsiveness of a cancer to particular treatment optidnat 764—:10. Hefurther
acknowledged that the AJCC has rejected the ireatipn of proliferation markers
such as K67 into its staging system, and that the@i level does not seem to
reliably predict prognosisld. at 76:11-77:4. Dr. Feigedttempted to bolster his
description of the plaintiff's cancer by notitigat thegenetic profile ohercancer,
Luminal A, suggests a relatively slow growth ralé. at 63:18—:24.
K. Breast cancer prognoses
1. The parties agree on the basic probabilities of survival at the various stagessbtaneer.
Dr. Pushkas testified that the SEER Survival Monograph on Breast Cancer (“SEER
database”) is a reliable and authoritative source for determining the prighatsiurvival

from breast cancer in its various stages, Trial Tr. ECF No. 56%+: 63, which the
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defendant does not disputed3-OF Table 890. The SEER database represents a
compilation of data from over 300,000 cases reported from all over the United Staaés. Tr
Tr. ECF No. 56 at 62:17—:21, 63:13—:19. According to the SEER Survival Monograph, the
average overall survivébr Stage | breast cancemmety-eightpercentjd. at 77:14—:16; the
average tetyear survival for Stage Il breast cancer is in the imamid-seventypercent
range,d. at 787—:13, andhefive-year survival for Stage IV breast cancer is fitperent,
id. at 835-84:1.
. The plaintiff's expert, Dr. Pushkas, testified that in his opinion, given what he knows about
the plaintiffand the nature of her canctre plaintiff would have had a ninegyghtpercent
survival rate when her cancer was Stageigl Tr. ECF No. 56 at 77:2248:6, and aseventy
percent teryear survival when her cancer was Stagalllat 78:14—:23. fithe plaintiffs
breast cancer had been diagnosed at Stage | or Stage I, there is a supsibabdity that
her cancer wdd have been curedd. at 79:5-:13.
. Theplaintiff's expert,Dr. Tucker testified that the cure rate for Stage | breast cancer is
eightyto eighty-five percent over five years, and for Stage Il breast cancer idiftyer
percent, Trial TTECF No. 55at49:11—-:13. The defendant’s expert, Dr. Feigert, testified that
the chance of survival for a patient with StageBllbr Stage IV breast cancer is less than
fifty percent. Trial TrTECF No. 57 at 61:24—:25.

L. The plaintiff's medical treatment
. Dr. Yoo, the plaintiff's oncologist since January 30, 2012, Trial Tr. ECF No. 56 at 20:20-:21,
testified that since her diagnosisetplaintiff has undergone hormone treatment,
chemotherapy, mastectomy, and radiation therapy, and has been medicallgl inttuce

men@ause. Pl.’s Ex. 8, at 8113-14. Her treatment began with hormone therapy, using a
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drug called Tamoxifen, from March 25, 2011 to April 12, 2011, followed by neoadjuvant
chemotherapy until July 2011. Pl.’s Ex. 8 at B098CAT scan taken at that time showed

that the mass in the plaintiff's breast mass had significantly decreased with the
chemotherapyld. The plaintiff underwent a mastectomy of her left breast at Providence
Hospital on September 13, 201M. The plaintiff's treatments have been maetif

numerous times since then based on the changing nature of her reactions and itise cance
reactions to themTrial Tr. ECF No. 56 at 27:24—-34:%incethe plaintiffs cancer is

incurable, her treatment has been palliative and diréotpdin managenm. Id. at 2820—

:25, 34:13—:20. Asome time in the future, no more treatments will be availallesto

plaintiff. 1d. at 34:10—:16.

. The plaintiff's expert, Dr. Pushkas, opined tliahe plaintiffs breast cancer had been
diagnosed sometime betweead@mber 2009 and migebruary 2010, her course of

treatment would have been different. Trial Tr. ECF No. 56 at 71:22—72:12. In his opinion,
an imaging study would have showed an abnormal findithgat 725. The physician then
would have ordered a biopsy for tissue confirmatilwh.at 725—:9. Once the biopsy

revealed cancer, she would have been evaluated for the metastatic disease spread elsewhere
in the body, which in Dr. Pushkas’s opinion would not have been faandt 72:10—:13.

Next, the gaintiff would have undergone a mastectomy to remove the breast and the lymph
nodes in the armpitld. at 72:12—:20. In light of his opinion that the cancer would not have
spread to the lymph nodes by that tine, plaintiffwould have been treated eathwith

hormone treatment alone — because her cancer has been shown to be hormone dependent for
its growth— or chemotherapyld. at 72:21-73:12. Due tde plaintiffs young age at the

time, Dr. Pushkas would have recommended a twenty-four week couckerobtherapy
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instead of hormone treatmend. at 73:2—12. He opinedthat thiscourse of treatment would
have curedhe plaintiffof cancer, with only repeated examinations as the necessary-follow
up. ld. at73:11-:12.

. Dr. Pushkas also testified thathe plaintiffs breast cancer had been diagnosed at or around
when she was Stage Il, the treatment protocol would beselargdy the same as the
treatment he recommended at Stage |. TriaEOF No. 56 at 7@d—:10. The only

difference, in his opinion, is that ii¢ plaintiffhad ten or more involved lymph nodes in the
armpit, a radiotherapist would have recommended radiation treatment after tbetomag.

Id. at 76:9—:15. In Dr. Pushkas’s opiniohpwever the plaintiffwould not have had more
than ten involved lymph nodes in the armpd. at 76:18—:5, 77:24—78:5.

. The opinions of the pathology and oncology expert withesses, as wed plaintiffs

treating oncologist, regarding the stageprbgnosif, and recommended treatmdaot, the
plaintiff’s breast cancer at the times of the alleged acts of negligence by EDaHi#l and

Unity are summarizedy theCourtin the following chart:
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Time of | Corresponding Event| Witness Cancer | Prognosis | Recommended
Diagnosis Stage Course of
Treatment
December | The plaintiffvisits Dr. Dr. Tucker | Stagel 80-85% cure
2009-April Hill -Daniel three times: (Plaintiff's rate over five
2010 expert) years
-December 3, 20Q%or her | Dr. Pushkas | Stage | 98% survival.| Imaging study,
first breast complaints, (Plaintiff's Substantial biopsy,
expert) probability of | mastectomy, 24
-January 8, 201,Gor cure. weeks of
fertility problems, and chemotherapy
Dr. Feigert | Stage llI-B | Less than
-April 30, 201Q for a (Defendant’s| (invadon of | 50% survival.
checkup and eye expert) the skin) to
problems. Stage IV
August— August 10, 2010:The Dr. Tucker | Stagelto Stage I: 80
November plaintiff calls to schedule Stage I 85% cure rate
2010 an appointment with Dr. over five
Hill -Daniel for a years;
mammogram referral after Stage Il
her visit to Fort Over 50%
Washington Emergency cure rate.
Room. Her appointmens i| Dr. Pushkas | Stage Il 70% tenyear | Imaging study,
rescheduled by Unity survival rate. | biopsy,
twice. Substantial mastectomy, 24
probability of | weeks of
October 18, 2010rhe cure. chemotherapy
plaintiff visits Dr. Hill- Dr. Feigert | Stage II}B | Less than
Daniel whofeels a mass ir to Stage IV | 50% survival.
the plaintiff's left breast
and enlarged lymph nodeg
and refers her for
ultrasound.
December | December 14, 2010: Dr. Tucker | Stage IV Incurable
March B;f%sr;]lJelérasound Dr. Pushkas | Stage IV 15% five-
2011 P ' year survival
February 9, 2011: U
Mammogram performed. Incurable.
Dr. Feiget Stage IV Incurable
March 8, 2011: Biopsy Dr. \.(0_01 Stage IV Incurable Hormone
performed. (PIamuff s treatment,
treating chemotherapy,
oncologist) mastectomy,
radiation therapy,
induced
menopause, other
palliative
treatments, hospice
care
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M.

The Plaintiff’'s Economic Damages

1. Through eyert witnesses,dih parties presented an estimate of the economic damages the

plaintiff incurred as a result of the delayed diagnosis of her breast c&icsrExs. 31, 53,

54; Def.’s Exs. 36, 37. Botparties’ economic expert withessesalyzed th@economic

losses the plaintiff would be expected to incur from loss of wages, loss of househaésservi

and the cost of future car&ee id.

a)

b)

The plaintiff's expert, Dr. Lurito, assumed the plaintiff would work until retieat at
agesixty-five, based on the information he had been given regarding the plaintiff's
intentions. Trial Tr. ECF No. 71 at 13:13—:18e conservatively assumehbatthe
plaintiff's wages would be static, increasing only to keep pace with inflation,
throughout that entire periodd. at 14:9—:14. Dr. Lurito applied a 3.5 percent after-
tax discount rate to his estimates of the plaintiff's lost future walgesit 17:19—:21.

The discount rate Dr. Lurito used took into account the amount of interest the plaintiff
could earn on the lump sum of wages provided so as not to overcompensate the
plaintiff. 1d. at 16:16—22; 17:5—:7. Dr. Lurito did not deduct any personal
maintenance or consumption costs from his estimate because the plaintiff is still aliv
Id. at 19:18-:24. Based on these calculations, Dr. Lurito opined the plaintiff's lost
wages amount to $737,718. at 15:21-:23.

The defendant’s expert, Dr. Hurdle, agreed with one of the plaintiff's egpert’
assumptions, namely, that the pl#f's wages would remain static, agped for

inflation, over her lifetime. Def.’s Ex. 36 at 15:3-8. She differeithiae other
assumptions, however. First, Dr. Hurdle assumed a slemggh of the plaintiff's

work life expectancyndestimatedhis period tde twentysevenmore yearsin
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reliance orstatistical work life tables that measure the average working life of a
woman with the plaintiff's age and education background. Def.’s Ex. 36, at 29:2—:3.
Second, Dr. Hurdle differed from the plaintiff's expert in #ftertax discountate

for which Dr. Hurdle used 8.98 percend. at 21:15-16. That rate, according to Dr.
Hurdle, took into account the “riskiness of the future earnings that the plaintiff would
have but-for this injury.”ld. at 18:16—:19. She based this discount@atéhe rate

for which one could obtain a twgear, unsecured loan or the rate a credit card
company would chargeSee idat 20:5—:24. Finally, unlike the plaintiff's economic
expert,Dr. Hurdle deducted consumption, or the percent of the plaintifeme she
would be expected to spend on herself, from the amount of future wages she
estimated.ld. at 15:9—:14. Based on these calculations, Dr. Hurdle determined the
plaintiff's lost wages amount to between $116,176 and $139]J¢é4at 23:5-:9.

2. Both experts agreed that the plaintiff's economic damages would include tloé loss
household serviceshich refers to the services the plaintiff would have been able to provide
to her children had the injury not occurred. Trial Tr. ECF No. 71 at 20:5-:13; Def.’s Ex. 36
at 25:20-:25, 26:12. The plaintiff's expert calculated this loss by determining the cost of a
live-in nanny for the plaintiff's two children until the youngest child turned eighteen or
twenty-one and subtracted the value of the servicesl#mwetiff will be able to provide for
approximately the next two years. Trial Tr. ECF No. 71 at 20:25, 21:1-:4; 21:22—-:25. Using
this methodology, Dr. Lurito opined the plaintiff would suffer economic losses of betwee

$508,122 and $652,938. Dr. Lurito applied a 3.5 percent discount rate to his calculations.

2 The lower end of the range is the number calculated until the plaintifilsgest child reaches age eightegrile
the higher end of the range is calculated until the plaintiff's youngddtrelasiches ageventy-one Tr. ECF No. 71
at 21:7:18.
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Id. at 23:4—:7. The defendant’s expert, Dr. Hurdle, calculated loss of household services in
two ways: the wages for a livex nanny and the statistical value of the plaintiff's time
according to eonomic statistics tables. Def.’s Ex. 36 at 23:18—:25; 24:17—:24. The
defendant calculated the value of the plaintiff’'s household services based onrttii€ pla
youngest child needing services until age eighteen or twemyld. at 23:23—:24. Dr.
Hurdle applied an 8.98 percent discount rate to these calculations, assuming the need to
compensate for the risk that the plaintiff may not have been able to perform thvesesser
even without the injury and whether the plaintiff's “children would neati¢hre.” Id. at
24:8—:12. Using thive-in nanny method of calculation, Dr. Hurdle opined the plaintiff
stood to lose $367,062d. at 27:15. Usig the statistical table methddy. Hurdle opined
the plaintiff would suffer between $166,521 and $191,239 in loddeat 27:6—:7.

3. To determine the cost of the plaintiff's future medical care, both econowlisis upon the
report submitted by Nurse Patterson, the plaintiff's exeffrial Tr. ECF No. 71 at 24:5-
:9; Def.’s Ex. 36 at 30:11—:17. Nurse Patterson stated the plaintiff would require
approxinmately 1.5 years of future carseTrial Tr. ECF No. 56 at 94:13—:17, and in her
report, Nurse Patterson identified four areas of future care costs: psychbtuoginseling,
hospice care, medical caand nursing services. Pl.’s Ex. 53. Dr. Lurito, the plaintiff's
expert, estimated the future medical care costs the plaintiff is likely toaneuetween
$146,682 and $149,886 based on the potential escalation of costs over the next 1.5 years and
apdying a 3.5 percent discount rate. Trial Tr. ECF No. 71 at 25:21-:25; 26:1; 26:6h&1.
defendant’s expert, Dr. Hurdlagjusted\urse Patterson’s estimat®sprovide a range of

estimated costfor obtaining counseling and in-home nursing service$, avlow range

" Nurse Patterson’s calculations include the recommendations of the ptagutéfial worker, Mila Tecala. Tr. ECF
No. 56 at 94:28:22.
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determinedy using District of Columbia wage rat@sd for the upper range, using the
actual costs to a client for sucbunsahg. Def.’s Ex. 36 at 31:3—:11; 35:2—:2Bor in
patient hospice care, Dr. Hurdle opined the plaintiff could move into a nursing home and use
out-patient hospice care (being brought into the nursing home) instead of moving into a
hospice.ld. at 36:5—:20. Overall, Dr. Hurdle estimated the lower bound for future care
costs including inpatient hospice caréo be $90,434 and the upper bound to be $111,889.
Id. at 37:12—-:13.

N. The Plaintiff’'s Non-Economic Damages
. The plaintiff is seeking neaeconomic damages the amount of $6 milliom addition to
economic damages. Compt.8, ECF No. 1. Talescribe the platiif's non-economic
damagedor pain and suffering, the plaintiff provided, in addition to her own testimony, the
testimonyof her treatingoncologistandthe licensed social worker who evaluated her mental
health.
. The plaintiff's oncologist, Dr. Yoo, tasied the plaintiff was “very saddened” when he
informed her that her cancer was incurable. Trial Tr. ECF No. 56 at 28/itb.respect to
her physical condition, he testified the plaintiff was complaining continuously ofgmne
as of February 14, 2012. Trial. at 24:7—:8. As Dr. Yoo continued to treat the plaintiff, he
testified she complained of worsening bone pain, particularly in the “low back, hip and
multiple joints.” Id. at 28:4-:10. At times, the plaintiff was taking narcotic pain rekes to
alleviate her bone paind. at 33:17—-:18. Dr. Yoo testified that he didn't “recollect there was
a significant pain free, truly paimee period” between the time he began treating her in

January 2012 and the time of triddl. at 33:25—-34:5.The treatments rendered the plaintiff

62



temporarily post-menopausal, at 30:6—:10, and caused her to be bloated and gain weight.
Id. at 31:22—-:23.

. Ms. Tecala, who evaluated the plaintiff's mental health in 2012 and again in 2013, Trial Tr
ECF No. 70 at 94:13-16, testified that the plaintiff was diagnosed with depression in 2012.
Id. at 95:23. Ms. Tecala testified the plaintiff told her “she only could sleep niayber

five hours a night” and “stays in bed or stays on the couch and watches TV bé&ealiske s

too tired or too much in pain to do anything” other than take her children to school and pick
them up from schoolld. at 97:2—:9.Ms. Tecala noted the plaintifhad the saddest
demeanor” and “spoke almost in a whisper, as if talking took st eifrt.” 1d. at 97:13—

:16. In testifying about the difference in evaluations between 2012 and 2013, Ms. Tecala
opined that the plaintiff was more depressed in 2@il&t 99:18—:21, antlls. Tecala

testified the plaintiff is suffering from the losstuéalth, body parts, and “body experiences
like pain and suffering."Trial Tr. ECF No. 56 at 9:1823. She also testified the plaintiff is
experieng anticipatory grieving for her impending deatt. at 10:5-:15. The plaintiff,

Ms. Tecala testifieds “very concerned about her children . . . and what would happen to
them when she dies.Id. at 12:12—:15. The plaintiff does not “have the energy or the
wherewithal to [play with her children] because she is in pduh.’at 14:7—:8.

. The plaintiff tesified that she had to quit her job because of “the pains that | had been having
in my body, which was, | couldn’t stand for a long period of time.” Trial Tr. ECF No. 55 at
103:14—:16. She testified she is unable to pursue her goal of expgleingridbecause of

her doctor appointmentdd. at 13:24-105:6. In addition, the chemotherapy has reduced
the plaintiff's strength and energy levelsl. at 105:12—:18. She has lost all of her hédr.

at 105:22. The plaintiff testified she no longer wants to be around people and spends most of
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her days in bedld. at 106:1—:7. She feels guilty she will not “be here for long for my kids
to give them the things that they needd” at 107:6—:9.

1. CONCLUSIONS OF LAW

In reaching the conclusions of law, theutt evaluates the evidence to determine whether
the plaintiff has established each element of the negligence claim againsetiadéby a
preponderance of the evidenc®eeDistrict of Columbia v. Price759 A.2d 181, 183 (D.C.
2000)(“In order to slow negligence, a plaintiff must establish, by a preponderance of the
evidence, the applicable standard of care, a breach of that standard by the defeddangusal
relationship between the breach and the plaintiff's injury.”) (cibmgjrict of Coluniia v.
Wilson 721 A.2d 591, 597 (D.C. 1998y lark v. Feder Semo & Bay#.C. 895 F. Supp. 2d 7,
29 (D.D.C. 2012) (D.D.C. Aug. 15, 2012) (“The Court reviews the evidence under the ‘default
rule for civil cases,’ the ‘preponderance of the evidence’ astanq (citing CIGNACorp. v.
Amarg 131 S. Ct. 1866, 1881 (20113ge also Ascom Hasler Mailing Systems, Inc. v. United
States Postal Servic885 F. Supp. 2d 156, 181 (D.D.C. 2032)The Court first reviews the
applicable legal standards for negligenta@ms for medical malpractice under the FTCA, and
then assesses whether the plaintiff has proven, by a preponderance of the e\adbrafethe
elements fohernegligence claim against the defendant.

A. THE APPLICABLE LEGAL STANDARDS

1. The Federal Tort Claims Act

The United States, as a sovereign, is absolutely immune from suit and, unless Congress

has unequivocally consented to permit a cause of action, no court has jurisdiction tomenterta

claim against the United Statelgnited States v. Sherwodgil2 U.S. 584, 586-87 (1941)nited

2The defendant would bear the same burden of proof to establish any aférdefense of contributory
negligence, but, in this case, as discussed above, the Court precluded ttiarddfemn belatedly asserting this
defense.SeeMinute Order (June 18, 2013).
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States v. Testad24 U.S. 392, 399 (1976). Congress created a limited waiver of sovereign
immunity of the United States by enacting the FT@» provisions of whicimust be strictly
construed in favor of the United $a. See Dep’t of Army v. Blue Fox, In625 U.S. 255, 261
(1999);United States v. Mitchelt45 U.S. 535, 538 (1980)nited States v. Kubri¢ikd44 U.S.
111, 117-18 (1979)fri-State Hosp. Supply Corp. v. United StaB#d F.3d 571, 575 (D.C. Cir.
2008B).

The FTCA creates liability for certain torts committed by agencies of thedJ®itdes or
their employees “in the same manner and to the same extent as a private indndduéika
circumstances . ...” 28 U.S.C. § 268de alsd\li v. Fed. Bureau of Prison§52 U.S. 214,
217-18 (2008) (“In the FTCA, Congress waived the United States’ sovereign immunity for
claims arising out of torts committed by federal employees.”). The Supremehaswexplained
that “the effect of the Tort Claims Act is tvaive immunity from recognized causes of action,
not to visit the Government with novel and unprecedented liabilitiesited States v. Brown
348 U.S. 110, 112-13 (1954) (internal quotation marks and citation omitted). Moreover, the
liability of the United States for the negligent or wrongful acts or omissions of its employees,
acting within the scope of their employment, is determined “in accordancéheithw of the
place where the act or omission occurred.” 28 U.S.C. § 1346(b)(1). The Supreme Court has
“consistently held that 8§ 1346(b)’s reference to the ‘law of the place’ maansf the State
the source of substantive liability under the FTCADIC v. Meyer 510 U.S. 471, 478 (1994)
(collecting casesMolzof v. United State$02 U.S. 301, 305 (1992) (in medical malpractice
cases “the extent of the United States’ liability under the FTCA is generadiynile¢d by
reference to state law”). Hendbe FTCA incorporates state law, including the elements of an

alleged tort as defined by saort law. Tri-State Hosp. Supply Cor@41 F.3d at 576. Since
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the alleged acts and omissions giving rise to the plaintiff's negligence clainstathe
government occurred in the District of Columbia, the parties do not dispute that thetheawv of
District of Columbia appliesSeePl.’s Corrected Proposed Cosabf Law (“Pl.’s Concls’) at 2;
Def.’s Proposed Corglof Law (“Def.’s Concls’) at 2 Thus, the liability of the United States
is measured against the standards for medical malpractize District of Columbia.
2. Negligence Standard for Medical Malpractice

Under District of Columbia law, the plaintiff in a medical malpractice action must
demonstrate by a preponderance of the evidence three elements: (1) the apfdicdhid of
care; (3 the fact that the defendant, through his or her actions or inactions, deviated from that
standard of care; (3) and that a causal relationship exists between the niéfetedaation and
the plaintiff's injuries. FloresHernandez v. United State%10 F. Supp. 2d 64, 72, *17-18
(D.D.C. Dec. 18, 2012) (enumerating tripartite burden in medical malpractioasgdciting
Washington v. Wash. Hosp. Ct679 A.2d 177, 181 (D.C. 1990Prnoff v. Kuhn & Kogan
Chartered 549 A.2d 728, 731 (D.C. 1998)sychatric Inst. of Wash. v. Allers09 A. 2d 619,
623-24 (D.C. 1986))see alsdBurton v. United State$68 F. Supp. 2d 86, 98 (D.D.C. 2009);
Appleton v. United State$80 F. Supp. 2d 177, 182 (D.D.C. 2002) (in FTCA negligencetkait,
plaintiff “bears theéburden of proof, by a preponderance of the evidence, to demonisérate
applicable standard of care, deviation from that standard, amdudkalrelationship between the
deviation and plaintiff's injury”) (citingMessina v. District of Columbj®63 A.2d 535, 537-38
(D.C. 1995)) Giordano v. Sherwoq®68 A.2d 494, 498 (D.C. 200Qwaneri v. Sandidg®31
A.2d 466, 470 (D.C. 2007).

Each of these elements usually must be prdyeexpert testimonyPorter v. McHugh

850 F. Supp. 2d 264, 267 (D.D.C. 2014jing Cleary v. Group Health Ass'5691 A.2d 148,
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153 (D.C. 1997) Generally, in a medical malpractice negligence action, the plaintiff must
present medical expert testimony to establish the standard of came,tegfpmony that the
defendant’s condua@leviated from that standard of care, and expert testimony establishing that
the alleged deviation proximately caused the plaintiff's injujlesee alsoNoldeamanuel.
Georgetown Univ. Hosp703 A.2d 1243, 1245 (D.C. 1997)While absolute certaintiys not
required, opinion evidence that is conjecturadeculative is not permitted3ponaugle v. Pre-
Term, Inc, 411 A.2d 366, 367 (D.C. 1980). Indeed, the requirement of expert testimony is
designed to mitigate the risk that findings might'basel on mere conjecture or speculati¢h],
or incorrect assumptionssiordang 968 A.2dat498. Wherethe experts disagree, the task of
the finder of fact is to evaluate the sufficiency of the foundation for eaclepedfbpinion, as
measured against the factual evidence and the applicable medical or scientipieorSedd.;
Nwanerj 931 A.2dat470; Washington579 A.2d at 181Haidak v. Corsp841 A.2d 316, 327
(D.C. 2004) (“Expert testimony may be excluded when the expert is unable to skicala r
basis for [his] theory): As discussed below, the plaintiff has carried her burden on each of
these elements.

B. THE DEFENDANT WAS NEGLIGENT IN FAILING TIMELY TO
DIAGNOSE THE PLAINTIFF'S BREAST CANCER.

The parties agree that the applicable standard of care is a national standaus ‘aot |
local custom.”Nwanerj 931 A.2d at 470 (quotingravers v. District of Columbj&672 A.2d
566, 568 (D.C. 1996)FloresHernandez910 F. Supp. 2d at 7Zenerally, the applicable
standard of care for all health care professionals and facilities is the “céaxd@n that a
reasonably prudent doctor with the defendant’s specialty would have taken underdlo sam
similar circumstances.’Strickland v. Pinder899 A.2d 770, 773 (D.C. 2006) (quotingek v.

Shepard484 A.2d 579, 581 (D.C. 1984Morrison v. MacNamara407 A.2d 555, 561 (D.C.
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1979) (sating that the standard is “théegree of reasonable care and skill expected of members
of the medical professiaanderthe same or similar circumstances3inceDr. Hill-Daniel is a
family practice doctor, the parties agree that the applicable standard is thalreafindard of
care for a reasonably prudent family practice doctor. The plaintiff altage®r. HilkDaniel
breached that standard at multiptents during her treatment of the plaintiff. The Cagtees,
and addresses each alleged brdmstbw.
1. December 2009April 2010

Based on the factual circumstances in this case and the testimony of the exgsgesi
the Court finds that Dr. HilBanid’'s conclusions and the corresponding treatment plan that she
prescribed duringie plaintiffs December 3, 2009 visit were not within the national standard of
care for a family practice doctor.

Both of the plaintiff's experts testified that Dr. Hllanel first breached the national
standard of care by failing to consider breast cancer as part of her “ditiedegagnosis, which
is the list of possible diagnosés a particular set of symptoms. Dr. Sutherland testified that
breast cancer “absoluyélhad to be included on the differential diagnosishef plaintiffs breast
complaintsat the December 9, 2009 visitrial Tr. ECF No. 6%t 39:25-40:8. Dr. Margo
expressed the same opinion. Trial Tr. ECF Noaf®46—:8. Notably, Dr. Margo’s opinion
was premised entirely on the words written on the progress note for the psaibeidember 3,
2009, visit: thathe plaintiffcame in because of “pain and tenderness in her breasts,” that she
complained of “tenderness and lumpiness,” that there was no change in this pain or kimpines
with her menstrual cycle, and that upon examination, Dr. Hill-Daniel found no masses, no
retractions, and no visible lymph node3eed. at 5412-58:22. Dr. Margo emphasized the

significance of the notation that the symptasii not change with the plaintiffi:enstrual
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cycle. According to Dr. Margo, women tend to get cysts in their breasigalaavay after their
period, so the fact thate plaintiffs lumpiness did not change with her menstrual cycle made
that dagnosis less likelyld. at 55:20—:23. Dr. Sutherland also focused primarily on the
undisputedly noreyclic nature othe plaintiffs complaints. Trial Tr. ECF No. 69 at 39:20-24
(“So the differential diagnosis in noncyclical breast pain would inclodenpially chest wall
tenderness, breast cancer. But the differential diagnosis had to be developed that winldd cons
all the different possibilities.”).

Relying primarily orthe plaintiffs young age and on what they perceived as the bilateral
nature of her complaints, i.e., meaning that they pertained to both breasts, dedemdzet's
Dr. Bethea and Dr. Koch testified that the national standard of care did not requitié-D
Daniel to consider breast cancer as part of her differential diagiogas.Tr. ECF No. 73 at
32:8-:12 (Dr. Bethea's testimony that for a “[tlwertyur yearold with bilateral benign
fibrocystic findings, it would be inappropriate to list cancer as a very reatécosmmply
because it would not be a very real concetwoluld be a very rare occurrencei); at 89:8—
:15 (Dr. Koch's testimony that Dr. HiDaniel's assessment was “perfectly reasonable” for a
“twenty-four-yearold woman complaining of bilateral breast pain and lumpiness in her
breasts.”)

The Court finds, in additiorthatthe plaintiff's experts succeeded in showing that young
age is not a credible reason for declining to list breast cancer on a differegradsds for a
womanpresentingvith the plaintiff's complaintof feeling a “knot” in her brast and
noncyclical pain, in the context of a medical history of both grandmothers’ havirgj baeaer.
Dr. Sutherland testified that “many breast cancers that are diagnosedcouthis/ today come

from the findings of the patient’s own sblfeast gamination, and that’s particularly true in the
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younger individuals when routine screening isn’t necessarily done.” TrialCH .N®. 69 at
38:7—:12. Dr. Margo added that “young women often aren’t that sensitized to their body, so a
young woman coming in complaining of breast lumps, which is not a common complaint of
young women, | would pay more attention to it.” Trial Tr. ECF Noaf7/1B.25-79:4.
Moreover, Dr. Margo testified that even though the incidence of breast caraer iis women
of the plantiff's age “young women tend to have very aggressive breast cancers,” so it is
particularly important to diagnose a young woman’s breast cancer &hrit.78:19—:22. In her
expert opinion, breast cancer had to be on the differential diagnosisé&tatas the most
dangeroushing to miss.”Id. at 64:6—:8; see alsad. 65:16=18 (Dr, Margo’s testimony that “if
it's something that would be really terrible if you missed it, then you need tosnakgou’re
right” that the cause of the concernsi@ that thing).

The defendants’ experts’ reliance on the bilateral natutteegblaintiffs complaintsalso
diminishes the credibility of their opinion&ee Haidak v. Cors®&41 A.2d 316, 327 (D.C.
2004) (“Expert testimony may be excluded when the expert is unable to show a besblor
[his] theory.”). The plaintifftestified that she told Dr. HiDaniel during the December 2009
visit that she had a pain and a knot in her left breast. Trial Tr. ECF No. 55 at 78:13—:14 (“I told
her that had soreness and tenderness in both of my breasts, and a pain and a knot in my left
breast.”). Dr. HillDaniel testified thathe plaintiffdid not specify that the knot was in one
particular breast, Trial TECF No. 58 at #—:12 (“As noted in the chart,Hg plaintiff came in
with a new complaint of breast tenderness and lumpiness. She stated that renereasinder
all the time. When | asked her in more detail about that, she actually held antezdsts and
basically just motioned that bolineasts were tender and felt lumpyit). at 18:18—:23 (Upon

guestioning by the Court about whether Dr. Hill-Daniel asked the plaintiff abouskef the
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term “knot,” Dr. Hill-Daniel responded, “So, during the course of our exam, | askeyduer
know, is there a particular place, you know, where do you feel the knot? And she couldn’t give
me any specific place. And when | asked her, she just, again, said, thegirerallSo basically
saying that both breasts felt sore and knots in them [sic], not one specific kivet, jhe
plaintiff's recollectionthat she complained of finding a knot in her left bréesatholly
consistent with the description of symptoms that she undisputedly gave to meulicde s at
Howard University Hospital and Fort Washington Hospital in the following mosées)l.’s Ex.
104, at 23061 (Howard University Hospital medical record from May 19, @84€ribing chief
complaint as “knots on left breast”); Pl.’s Ex. 6, at 6003 (Fort Washington medioad fieom
August 9, 2010 describing patient’s complaint as “knot on LT breast”). The pastesgibe
that the notation on the Unity progress note for the December 3, 2009, visit is ambiguous as to
whether the complaint of lumpiness pertained to one breast or both breasts. Pl.’4 EQ13; a
Def.’s Ex. 1, at 8 (“Pt also concerned that breast [singular] are [plural] [impyhen
guestioned about the significance of this notation, Dr. Blkiel became particularly defensive.
Trial Tr. ECF No. 58 at 59:18—:25 (“Q: And how did you spell breast? Just spell it out for us the
way you wrote it in your note. A: B.R.E.S.Tsic] Q: Okay. And that would indicate singular?
A: The verb used after that is plural, [are]. So that breast is a typo. Q: Or thevedisld
typo? A: It's more common to leave off an S than to change a verb.”). In lightobftiadse
factors,the Court is inclined to believeae plaintiff's testimony that she specifically complained
to the healthcare providers at Unity about a knot in her left breast, in addition to conglzani
she felt tenderness and lumpiness in her breasts generally.

Dr. Sutherlandlsotestifiedthatthe plaintiffs family history of breast cancercreased

the importance of includinigreast cancer on the flifential diagnosis becautie fact that her

71



two grandmothers were both diagnosed with breast carameased her risk. Trial TECF No.

69 at 40:4—:8 (“And one of the other reasons, you know, for that is she was at higher risk also

because of the fatyihistory. She had two grandmothers that had family — or have a history of

breast cancer, which increases her riskH testified thatin article about screening guidelines

for breast cancer, as part of the Guam breast and cervical cancer earlgrdptegram,

supports that opinignTrial Tr. ECF No. 55 at 4:6—:9, and, indeed, the article states that one or

more firstor seconddegree relatives with breast cancer at an early age (less taényé@rs of

age) can be a red flag suggestive of gersetsceptibility to breast cancer. Pl.’s Ex. 67, at 4.
Whetherthe plaintiffinformed Dr. HillDaniel about her family history of breast cancer

is another disputed matteThe plaintifftestifiedthat she told botbr. Hill-Daniel and the

medical assista at Unity that her two grandmothers had been diagnosed with breast cancer.

Trial Tr. ECF No. 55 at 79:16 (responding to counsel’s question “would you describe for us . . .

the nature of the discussion [that she had with Dr. Bhlikiel about cancef]the plaintiff said,

“I told her | had two grandmothers that had breast cancet,’3f 128:17—:18, 129:5—:6

(testifying that she “told them at Unity” that she had a family history of breasecand that

she “told them numerous times when | was, when | seen the nurse before | sedin Dr. Hi

Daniel”). Dr. Hill-Daniels denid thatthe plaintiff mentionecher grandmothetr$reast cances

not inconsistent withhie plaintiff's testimonythat shedisclosedhis critical family medical

history tothe medical assistanDoctors and medical assistants at Unity generally communicate

only through written notes in the medical record, and any information obtained bydioaime

assistant at the short initial interview with a patient about the reason for thatisg not

documented by the assistant may never reach the treating phyAtdiae.same time, a patient

who has unburdened herself in an initial interview with a medical professionastytiieg
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pertinent symptoms, history or concerns may rightliele that the key information will be
handled appropriately and passed along as needed without the need for repetition.

In this case, the medical assistant’s notes concerning the December 9, 2009 visit do not
relay any of the deep concern that the plHidescribed herself as having, in large part due to
her grandmothers’ history of breast cancéral Tr. ECF No. 55 at 80:4—:12. Rather, this note
consistf abbreviated descriptions of the plaintiff's concerns documented in three bullet points
Pl’s Ex. 1, at 1013; Def.’s Ex. 1, at 8nportant medical history information thiie plaintiff
told the medical assistant may not have reached DrDditliel because of a lapsetire written
communicatiorof the medical assistanThe Court creditshe plaintiff’s recollectionthat she
mentioned her grandmothers’ breast cancer to Unity medical personnel bdmzdestimony
that her knowledge of what happened with her grandmothers is what prompted har abocer
her own breast pain and lumpinésshe first placeand her request for a mammografrial
Tr. ECF No. 55 at 80:4—:12. According to Dr. Sutherland, Dr. Hill-Daniel had the responsibility
to pursue whethehe plaintiffhad any relatives with breast cancer beyond her mother and
sisters. Trial Tr. ECF No. 69 at 71:7—:10. The progress note contains no evittexider. Hill-
Daniel even askethe plaintiff whether she had grandparents with breast cancer. The progress
note states only that there is no history of breast cancer indépee relatives,” which is
defined as a mother, sister, father, or brother,tasdilent as to all other degrees of relatives.
Pl.’s Ex. 1, at 1013; Def.’s Ex. 1, at 8. In subm, Hill-Daniels view that the plaintifhadno
family historyof breast cancer was incorrect becahgeplaintiffreportedher family historyat
leastto the medical assistant, the medical assisthaarlydid not write it down, and Dr. Hill-

Daniel never inquired further’

131t is also worth noting that during the bench trial, Dr. 48ifinid testified that she would not have changed her
assessment or her actions in December 2009 even if she had known abouttiffesgeandmothers’ history of
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On the basis of the credible expert testimony, the Court therefore finds thatidinalna
standard of care required Dr. Hidlaniel to consider breast cancer as part of her differential
diagnosis forhe plaintiffon December 3, 2009.

Yet Dr. Hill-Daniel testified that breast cancer was not on her diffiatehagnosis.

Trial Tr. ECF No. 58 at 13-25, 55:11-:14 (*A: And you knew [that breast cancer in women
underthirty is most likely diagnosed by detection of a palpable mass] on December 3, 2009, yet
with this knowledge, you did not have breast cancer on your differential diagnosst2oA:
Nothing in the-- correct.”). In fact, it is clear that Dr. HiDaniel determined at the December
20009 visitthatthe plaintiff's condition was decidedly not breast candr. Hill-Daniel testified
that sheeassuredhe plaintiffthat her concerns were benign — meaning not camdeat 13:21—
:22 (Dr. Hill-Daniel’s testimony that she reassutled plaintiffthat her concerns were “benign”);
id. at639—:11 (Dr. Hill-Daniel’s testimony agreeing that “therin benign refers to a condition,
tumor or growth that is not cancerousDr. Hill-Daniel’s reassurance of the plaintiff and clear
minimization of the plaintiff's own view about the need for a mammograsome form of
diagnostic testing clearigoloredthe urgency with which the future treatment of the plaintiff by
this physician and Unity subsequently unfolded. When the Court &skedll -Danielwhy she
did not tellthe plaintiffto follow up within a specified time period, Dr. Hill-Daniel responded:
“At the time, | felt this was a selimiting process, meaning that | thought her breast pain, her

tenderness, would spontaneously resolve on her oldndt 17:14—:19**

breast cancer. Trial Tr. ECF No. 58 at 7225 (“Q: And if she had told you that she had mifg history of breast
cancer, with respect to her two grandmothers, how would have changeasgessment, or would it have? A:
Well, for that particular visit, it may not have changed my plan of cBre.| would have counseled [the plaintiff]
differently about the need for future screening . . . .").

4 The defendant asserts that at the December 2009 appointment, rakl#l diagnosed the plaintiff with
“fibrocystic changes,” also known as “fibrotic diseas®e&3rd FOF Table 11 48(B) (“Her asse®ent was coded as
‘breast disorders not otherwise specified.’ It gives reference taatienps pain and that it is mostly fibrocystic
changes.”), 62(B) (“Dr. HilDaniel believed from her initial assessment that the plaintiff hadcfyistiz diseasefo
both breasts.”). This characterization is simply not supported hwehécal record, the diagnostic code that Dr.
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The plaintiff's experts next testified thatdause Dr. HilDaniel was required tbave
breast cancer amedifferential diagnosisor the plaintiff she was alscequired to take steps to
rule it out. Dr. Sutherland was the only expert who opined that basee pratntiffs
presentation as a twentgur year old norlactating womarwith noncyclic pain and no
suspicious findings on examination, the national standard of care required akHii}to
refer her fora diagnostic ultrasoundlrial Tr. ECF No. 69 at 42:1-:7. He based his opinion on
an algorithm published by the Califoa Department of Health as a guideline for primary care
physicians in 2005, and incorporated into the Guam Breast and Cervical Cancer Esctypbe
Program Screening Guidelines for Breast Cancer. Pl.’s Exs. 67, 106; M&CHF No. 69 at
43:23-44:3. Although the defendant attacks this study as inapplicable to a twentyafooldye
woman, there is no indication that the algorithm is dependent on age. Moreover, the defendant’
experts did not present any competing study or protocol based in thifiedigerature that
would suggest that whether to order diagnostic imaging depends on the patiefit's age.

Dr. Sutherland ultimately testified that at the very least, the national standzmdeof
required Dr. Hill-Daniel to schedulae plaintifffor areturn visit in the next thirty to sixty days
to see whether or not her complaints of noncyclic pain and knots remained and to repeat the
breast examination. Trial TECF No. 69 at 37:19—:24. Dr. Margtsotestified that theext
step requiredby the national standard of caxeas to schedule an appointment fog plaintiff to
follow-up about her breast complaints in the next four to six weeks. Trial Tr. ECF Nb. 70 a

61:15—:23. Even the defendant’s expert, Dr. Koch, opined that DDHifllel had “a

Hill-Daniel used, or the testimony in this case. In fact, Dr. Carter testifiedllitotic disease “comes and goes
with menses,” Triallr. ECF No. 72 at 133:13516, and Dr. HilDaniel clearly documented in the medical record
“no change with menstrual cycle,” Pl.’s Ex. 1 at 1013; Def.’'s Ex. 1 at 8.

15 Although defendant’s counsel alluded to a competing protocol during heresrassnation of Dr. Sutherland,

Trial Tr. ECF No. 69 at 83:2387:6, the article to which she referred was not admitted as evidence in éhandas
none of defendant’s expert witnesses testified that their opiniomsimfermed by it.
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obligation to say, if your symptoms do not go away . . . with the interventions that Egdjge
please come back to be reevaluated.” TriaEDQF No. 73 at 127:17—:2Dr. Hill-Daniel took
no such steps to further assess whether the plaintiff le@dtbcrancer. Rather, steassuredhe
plaintiff of the benign nature of her concern, told her that no imaging was warranted,
recommended that she change her bra, and prescribed her a strong lolgseten.

While there is no dispute that Dr. Hllanel did not schedule, or insist on the scheduling
of, a follow-up appointmentor the plaintiff in the next two months, there is some dispute over
what Dr. Hill-Danieldid tell the plaintiffregarding followup, if anything. Dr. HillDaniel
testified thasshe recalledelling the plaintiff“to follow up if she didn’t have any relief of the
pain, or if her symptoms persisted,” Trial Tr. ECF No. 58 at 16:12-Th8. plaintiff, on the
other handtestified that Dr. HilDaniel nevementionedanyfollow-up to her at all Trial Tr.

ECF No. 70 at 20:22-21:7. Under the heading of “follow-up,” the progress note contains only
the nonspecific notation, “PRN,”meaning “as neede€dPl.’s Ex. 1, at 1066; Def.’s Ex. 1, at 8;
Trial Tr. ECF No. 58 at 18—9 (Dr. Hill-Daniel’s testimony that PRN stands for “as needed”).
Accordingly, the Court findshe plaintiff's testimonyto be credible and findbatDr. Hill-

Danieldid notadequately explaito the plaintiffwhen or even if, she should follow up.

Whatever Dr. HI-Daniel toldthe plaintiffabout follow-up, there is no question that she
unwarrantedly toldhe plaintiffthat her symptoms were not cause for concern. DrDhitliel
testified that shéold the plaintiffthat her symptoms were benign, i.e. mamceous, Pl.’s Ex. 1,
at 1013 & Def.’s Ex. 1, at 8 (progress note for December 3, 2009 visit, stating under “tréatment
that “Pt reassured about benign nature iof [sic] her concex®@@)alsalrial Tr. ECF No. 58 at
63:9—:11 (Dr. Hill-Daniel's testimony ageeng that “the term benign refers to a condition, tumor

or growth that is not cancerous”), which, according to Dr. Margo, Dr. Hill-Daniel ditave
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enough information to do. Trial Tr. ECF No. 70 at 60:10—:14. The problem with making such
an unsubstantiated assurance, according to Dr. Margo, is the patient will stapgitgmtion to
the symptoms or will not bring them up to the physician again in the future becausmk$e t
that the problem is benignd. at61:3—:11. Dr. Margo explained that DHill -Daniel “didn’t
leave the door open for something other than a benign probleimat 60:16—:19. Even if Dr.
Hill -Danielhad told he plaintiffduring her December 2009 visit that she should follow-up if her
symptoms persisted, she also convetyedclear indication that the plaintghould have no
concernabout any danger from the persistence of her symptoms. The defendant’s expert, Dr.
Koch, concededo the Court that the only reason a patient would follow-up about persistent
symptoms after beqassured of their benign nature would be for further pain management.
Trial Tr. ECF No. 73 at 91:20-92(8uggesting other medical modalities for pain management
that the doctor could have prescribed if the patient were to return complaining tegtniptoms
were persisting}°

The defendant’s experts, Dr. Bethea and Dr. Koch, testified that in their opinéns t
national standard of care did not require Dr. Bilniel toschedule a follow-up appointment or
order diagnostic imagingAs with their opinims about the differential diagnosis, both of them
relied primarily onthe plaintiff's age and the fact that her complaints of pain and lumpiness were
“bilateral” or occurring in both breasts. Trial HCF No. 73 at 38—:12 (“Twentyfour year
old with bilateral benign fibrocystic findings, it would be inappropriate to listeaas a very

real concern simply because it would not be a very real concern. It would herareer

18 Despite Dr. HiltDaniel’s fdlure to schedule a followp visit for the plaintiff, Dr. HikDaniel had additional
opportunities to followup with the plaintiff when she saw the plaintiff for unrelated comfgdan January 8, 2011,
and April 30, 2011. While the Court declines tochas a general matter that doctors must review all of a patient’s
past symptoms and discuss them with the patient to ensure that they @eesigting, in this case, the progress
notes for the January and April, 2011 visits reflect that the plaingiistill being prescribed paikilling

medication for her breast pain and this, at a minimum, could have mo@pinquiry into whether that medication
was still needed. Dr. HDaniel missed these two opportunities to inquire into the persisteice@éintiff's

breast symptoms. Trial Tr. ECF No. 58 at 219577:21-23.
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occurrence.”)jd. at86:19-87:7 (explaining that the national standard of care does not require a
referral for imaging when “if you listen to the patient, you listen to what shéhsay, she’s
talking about a bilateral issue. She is talking about the breasts being uncomfamnaddhe
feels that they are lumpy, and you do a physical examination on the patient, and ydumdon’
anything there”)jd. at 89:8—:15 (“[S]he took in the chief complaint; she did a physical exam;
she made an assessment, and she gave the patient suggestions for managkthentsiae
invited the patient to come back should the symptoms continue. It was a perfecthabdas
thing to do in a twentyeur-yearold woman complaining of bilateral breast pain and lumpiness
in her breasts.”). The Court discounts the valude$eopinions for the sameasos the
defendant’s experts’ opinions regarding diféerential diagnosisre discountednot only isthe
age of the patient not dispositias to whether a breast “knot” is benigime plaintiff's testimony
that she complained specifically about a knotenleft breasts credible. Moreover, the defense
experts did not address the fact that the plaintiff's breast complaints @rergchical. Thus, the
grounds on which the defense experts based their opinion about the defendant’'s comghance wi
the national standard of caaéthe December 2009 vigit terms of diagnosjdollow-up care
and treatment aneot predicated on the material factual findings in this cades faulty premise
also invalidate®r. Bethea's testimony that if a physiciaen to schedule a followp with
every patient presenting with the plainsfiSsymptoms, it would “flood the system unnecessarily
with essentially zero return on your effort.” Trial Tr. ECF No. 73 at-24.

Accordingly, the Court finds that Dr. Hill-8niel breached the national standard of care
on December 3, 2009 pgt the very leastot scheduling a follow-up visit fohé plaintiffin
thirty to sixty daygo reassesthe plaintiffs complaintsof bilateral breast pain and a knot in her

left breastand torepeata breastexamination.
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2. August—October 2010
The plaintiff next argues that Dr. Hill Daniel and Unity breached the natteradard of
care by delaying for more than two months plaintiff's appointment for a mammogram
referral aftethe phintiff first attempted to make the appointmeihe plaintifftestified that
afterher visit tothe emergency room at Fort Washington Hospitadre she was advised that

obtaining a mammogram wésery important,™’

she called Unity the very next day aasked

the receptionist to schedule thrst available appintment to see Dr. Hill Danidlecause she
needed a mammogram. Trial BCF No. 55 at 92:1-:13. She was first given an appointment
date of September 9, 2010, but Urggncelledhat appointmers&ind another rescheduled
appointment for September 24, 20deforethe plaintifffinally saw Dr. HilFDaniel on October
18, 2010. Pl.’s Ex. 33.

The plaintiff's expert, Dr. Sutherland, testified that when Unity cancdtieglaintiffs
September 9, 2010, appointment, the standard of care required Unity to reschedule it “gs quickl
as possible, and | think certainly within a week at the maximunrial Tr. ECF No. 69 at
51:16—:18. He opined that ifwerenot possible for Dr. HilBaniel to see her dung that time,
she should have been scheduled to see one of DiD&tilel’'s colleaguesid. at51:18-22. As
to the second time the appointment was rescheduled, Dr. Sutherland opined that resaheduling

appointment as quickly as possible was partitpieperative becausie plaintiffhad already

been waiting to be seen for several extra weéksat 52:5-:9.

" The defendant appears to dispute that the healt providers at Fort Washington Hospital told the plaintiff that
she needed a mammogra®ee3rd FOF Table 1 90(B) (“There is mudication from the Fort Washington medical
record that the Plaintiff was told to get a mammogram.”). However, tygass note from the plaintiff's October
18, 2011 visit with Dr. HillDaniel, which states “P tseen [sic] in ER regarding mass but \wb®tiu with PMD

for mammogram,” is consistent with the plaintiff's testimony ttnet was told at Fort Washington Hospital that she
needed a mammogram, Trial Tr. ECF No. 55 at 991
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Dr. Sutherland based his opinion on “the fact that the reason for that request [for a
mammogram] was the fact that a mass had been fourmtad&ashington and she was told to
proceed to get see her primary care physician for further testing.”at51:2—:7. There is no
evidence in the recoythoweverthatthe plaintiffactually told the receptionist at the time that
she called to make happointmentor during the period of time over which her appointments
were reschedule@bout her experience at Fort Washington, the mass they palpated in her left
breast, or their recommendation that it was “very important” that she followthpghen pimary
care physician. As described abatve plaintifftedified only thatshe asked for thigrst
available appointment because she needed a mammogram. THEEGIFTNo. 55 at 92:1—:13.

The Court is troubled that the receptionist did not inquire into the basis for the urgency
thatthe plaintiffexpressed in seeing Dr. Hillaniel, particularly in the face of her explicit
request for a mammogram referrahd withthe length of time that that it took for Unity to fit the
plaintiff in to be seen by a phigian. While clerical personnel certainly are not expected to have
the same level of expertise as other medical professionals, personnel tdsgonsancelling
and re-scheduling appointmeiatisa medical clinishould have sufficient training to inige into
a patient’s perspective or understanding regarding the timing needs for ansiasigror to
confer with a physician when the schedule does not permit an appointment withinetfrarn®
the patient believed is requirethstead, the Unitycheduling personnelyith whom the plaintiff
spoke, approached the making of an appointment as a purely ministerial task without any
medical implicationsand thisis simply not the casshenthe contexts a medical clinic
providingprimary care.

Moreove, the defendant’s assertion thaetplaintiff should have made an appointment

with another doctor or visited the clinic as a “walk-ig'simply not persuasiveDef.’s Concs.
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at 11+12. The doctor at the Fort Washington Hospital Emergency Room sakbgifodd the
plaintiff to “go back to your doctor.” Trial Tr. ECF No. 55 at 90:22%- At the time, Dr. Hil
Daniel was the plaintiff's primary care physician and shethasloctor thatite plaintiffhad
initially gone to with her breast complaintshéldefendant also presentad evidence thahe
plaintiff wasadvised by anyone at Unity at the time of the cancellation of her two appoiatment
with her primary care physician, or at any other tirhat shehad the option of schedng an
appointment with another doctor, or that she could continue to come in fommasiits after
she had been assigned a primary care physié@éhough the plaintiff had visited Unity as a
walk-in patient in the past, all of the records of her walkisits are fronbefore Dr. HillDaniel
became assigned as the plaintiff's primary care physician. Def.’s Ex14;Xi;see alsdlrial
Tr. ECF No. 72 at 85-:10.

Yet, because the plaintiff has not provided any expert opneigarding the national
standard of carepplicable to medical clinics for the-szheduling of cancelled doctor visits in
light of the facts as presentadthis casethe Court cannot find that the plaintiff has proven by a
preponderance of the evidence thatdbBmyattendant to the cancellati and re-scheduling of
two appointments that the plaintiff had with Dr. Hilaniel in September and October, 2011
constituted a breach tfe national standard of care.

3. October 18, 2010-March 8, 2011

Finally, the plaintiff asserts that Dr. Hibaniel wa negligent in permitting almost five
months to pass between the October 18, 2010 appointment and her March 8, 2011 breast cancer
diagnosis.

There is no dispute that Dr. Hidaniel examinedhe plaintiffon October 18, 2010, and

palpated “multiple small wbile nodules” in her left breast and lymph nodes in her left axilla.
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Pl’s Ex. 1, at 1060; Def.’s Ex. 1, at 8. While all of the experts agreed that DDahiél

ordered the correct tests in a permissible progression, both of the plaiatiffly medicine
experts testified that under these circumstances, the national standaelrefjc&ed a quick
evaluation through this progressionimiaging and biopsy to determine whether the
abnormalities were breast canc&eeTrial Tr. ECF No. 70 at 81:15—:17 (Dr. Margo’s testimony
that the national standard of care required “very quick evaluation with imagingfanral to a
specialist to take care of it if it turns out, in fact, to be breast cancer”);TFrigICF No. 69 at
53:16—:18 (“In light of thos findings with the history, it was Dr. HiDaniel’'s responsibility to
expedite diagnostic testing as soon as possible.”). Both pfdhiff's experts also testified

that the national standard of care required tthaplaintiffs breast cancer beatinosed in no
more than two to three weeks in total. Trial Tr. ECF No. 70 40825 (Dr. Margo); Trial Tr.
ECF No. 69 at 54:19-55:5 (Dr. Sutherland). Within this overarching timeframe, Dr. Sutherland
testified that the national standard of care required that the diagnostiounitidse done within

a week of the October visit, Trial TECF No. 69 at 54:2—:12, and Dr. Margo testified that the
required time was two weeks, Trial HCF No. 70 at 82:10-82:25.

The defendant’s expert, Dr. Koch, testifibat the national standard of care was satisfied
by the physician prescribing a sikeek followrup period during which the patient should get the
ultrasound. When pressed on the appropriate timeframe for obtaining diagnostic tester how
Dr. Koch expressed significant doubt about his qualifications to make any judgment about how
long diagnostic measures for breast cancer should take. Trial Tr. ECF No. SIleat 22 (|
think an oncologist could speak to that much better than | . . . . | would proégaiy
oncologist, you know, speak [to] that.”). The Court therefore does not credit his juddroent a

what the standard of care requires with respetttealiagnostic process for breast cancer.
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The defendant’s expert, Dr. Bethea, testified that Ot-Btniel’s actions did not violate
the national standard of care, but said, in response to questioning by thel@owrt, Hill-
Daniel's detection of lymph node involvement was a “gam@ager,” and that once that
happened, it was not appropriate to wait six weeks before an ultrasound was perforiale
Tr. ECF No. 73 at 40:24-41:2Hethen attempted to backpedal by redefining the national
standard of care as depend on thepractical circumstances under which the care is delivered
in particular.the financial circumstances of the medical institution andytbeof insurance that
the patienhas Seed. at44.4-47:11. Finally, he confused the matter by opining that “[t]he
time frame does not dictate the compliance with the standard of talietates compliance with
best practice.”ld. at 496—:9. The law irthis jurisdiction howevergstablishes thahe conduct
of ahealth care provider, whether a physiciamgtitution, should be measured agaitist
national standard of care, which in turn depends on the course that is followed natipnally
physiciars or institutiorsin the same field as the defendawfashington v. Wash. Hosp. Ctr.
579 A.2d 177, 181 (D.C. 1990) (defining national standard of care for an instésti@iant on
what a reasonablgrudent institution, at the time of the plaintiff's injury, and according to
national standards, would have don®loreover, the standamust be established through
“reference to a published standard, [discussion] of the described ajursatment with
practitioners outside the District . . . at seminars or conventions, or throughtatieseof
relevant data.”Strickland v. Pinder899 A.2d 770, 770 (D.C. 200&ge alsdlravers v. District
of Columbia 672 A.2d 566, 568 (D.C. 1996'There must be, then, evidence that a particular
course of treatment is followed nationally.”). Dr. Bethea’'s opitihanit was appropriate for Dr.
Hill -Daniel to prescribe a stweek follow up period is not based on a national standard for

family care physicians or for institutions that offer primary care services to patieather, it
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seems to be based on his opinion thi¢iknt standardapply depending on the institutional

context in which treatment is delivete8eeg e.g, Trial Tr. ECF No0.73 at 4619-23 (“These

days, unfortunately, doctors lose control of the situation in big medical centersssuchra

this occurred. They don't lose control of it in a practice like mine. So it’s two lgrdifeerent

circumstances.”) That understanding does not compath the law in this jurisdiction.
Assessing whether Dr. HiDaniel satisfied any of the expert withesstsstructionof

the national standard of care, the Court must consider that Dr. Hill Daniel did nothkpgtbte

any of he tests that she ordered foe plaintiff and that there is no evidence that she or any of

her staff explained tthe plaintiffthe appropriate timeframe for obtaining the tests or the reason

why it was important to obtain them quickly. As to the gixand, Dr. HillDaniel wrote a

referral and sent it to Ms. Jones for processing. Although DrDHilielasked Ms. Jones to

expedite the insurance authorization procdssptaintiffwas not notified that Dr. HiDaniel

had asked Ms. Jones to expedhite referral, and Dr. HiDaniel did not direct Ms. Jones to

discuss the timing of the ultrasound witie tplaintiff. Dr. Hill-Daniel testified that she

“basically stressed the importance of her to get the study done and come badiotdha

results ® we could figure out what else we needed to do,” Trial Tr. ECF No. 581at:29but

this nonspecific recollection does not speak to the timeframe she used or thetiexpsrea

gave for why “figure[ing] out what else we needed to do” was important. Morebeeg,it no

notation on the progress note that Dr. Hftniel actually toldhe plaintiffthe importance of

having the procedure done quickly, ahd plaintifftestified that Dr. HilDaniel did not give her

any indication of how quickly the procedure should be done. Trial Tr. ECF No. 55 at 97:4—:6

(“Q: [D]id Dr. Hill -Daniel tell you about how quickly you were supposed to have the ultrasound

performed? A: She didn’t give me no discussion about the ultrasound.”). Danikl also

84



testifiedon crossexamination that she did not remember specifically tetlegplaintiffthat she
should get an appointment for the ultrasound within one to two weeks. Trial Tr. ECF No. 58 at
96:25-97:3. Rather, the notation in the progress note says that the prescribed follow-up is s
weeks, and Dr. HilDaniel testified that “I felt six weeks was enough time for her to get the
referral, make her appointments, get the exam donespiodt back to me.’ld. at 2824-29:5.

Thus, reviewing the evidence a wholeshows that while Dr. HiDaniel may have told
the plaintiffthat the ultrasound was important to diagnose her symptoms, she did met tell t
plaintiff that she needed to get it done quickly or explain that the reason it was importamt was t
rule out thepossibility that she had breast cancer. Relaying the urgency of hagitest
performed quickly wouldhavebeen particularly importanin this casegiven thaDr. Hill-Daniel
had assurede plaintiffthat her concerns were benignd could be treateadlith a change in her
bra, only ten monthearlier.

Moreover, although it is not clear that Dr. Hdaniel toldthe plaintiffto follow-up at all,
the besttase scenario is that Dr. Hillaniel toldthe plaintiffthat the followup time was six
weeks. TIs is far longer than the one to tweeek timeframe that the plaintiff's experts testified
that the national standard of care required. Even the defendant’s expert, Dr. Bstiieal that
Dr. Hill-Daniel’s detection of lymph node involvement was arigachanger,” and that once that
happened, it was not appropriate to wait six weeks before an ultrasound was perforiale
Tr. ECF No. 73 at 39:23-41:2. The defendant’s other family medicine expert, Dr. Koch, who
asserted that Dr. HiDaniel was withn the standard of care by givingetplaintiffa sixweek
follow-up for the October 18, 2011 appointmeaiso testified that “there’s certainly an

obligation on a physician’s part to impart some need to expedite thiltgsat 1132—:3.

85



More troubling § thaton November 3, 2011more than two weeks after the Octobey 18
2011visit — Dr. Hill-Daniel became aware thiae plaintiffhad gone to Providence Hospital to
have the ultrasound done, and that she was unable to have the procedure because of an error that
Dr. Hill-Daniel herself had made with tH2C-9 code onle plaintiffs referral form. When Dr.

Hill -Daniel corrected the code, she was aware that the ultrasound technician had atréady lef
the day and, thus, thdte plaintiffwould have to reschedule the ultrasound appointment.
NonethelessDr. Hill-Daniel still did nothing to ensure thie plaintiffwould be able to have

the ultrasound done quickly. She did not call the radiologist at Providence Hospital ohelirect
staff to call. Shelid not even callte plaintiffto make sure she was aware that she should try to
have the procedure rescheduled quickly. Dr. Sutherland testified that as theaphysic
responsible for the management of the patient, Dr.[Dalel was required to takdeadership

role and/or delegate to her staff to make sure that the ultrasound was done wihbln arwal

Tr. ECF No. 69 at 55:14-57:7. Yet, two weeks after she wrote the referral, Dr. Hilll Raeve
thatthe plaintiff still had not been able to have the ultrasoundiamdHill-Daniel did nothing.

Dr. Hill-Daniel finally received the ultrasound report on December 27, 2aiithe
alarmingfinding that“a more aggressive lesion cannot be exclud@&d.’s Ex. 13,at 1;Def.’s
Ex. 5 at 1. Dr. Hill-Daniel alscsaw the radiologist’s recommendation that she tefeplaintiff
for a mammogramAt this point, Dr. HilkDaniel had to be aware that it had taken the plaintiff
two months to have the diagnostic ultrasound. In addition, DrOHitliel knewthat the
abnormal result from the ultrasound meant that the plaintiff potentially had beeaer. Trial
Tr. ECF No. 58 at 98—:9 (“Q: You knew [be plaintiff potentially might have cancer. And
you knew now that you had an abnormal result from an ultrasound, right? A: Yes. Q: And you

didn’t tell her anything about how quickly she should get the mammogram? A: Not | can’
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recall speaking to her.”)Yet, Dr. Hill-Daniel still did nothing to ensure that the plaintiff
received a quick diagnosis ar least was aware of the urggmf the situation.Dr. Hill-Daniel
did not even contaché plaintiffherself, let alone take the tin@explain tathe plaintiff that the
mammogram needed to be done quickly and why. Trial Tr. ECF No. 73:@+BL3Rather,Dr.
Hill -Daniel generated a referral for a mammogram of the left breast as directed by the
radiologist, sent it to Ms. Jones for authorization, and asked Ms. tioo@sthe plaintiffto pick
up the referral form and schedule an appointment.| Tri&aCF No. 58 at 41:11—-:13n fact,
while Dr. Hill-Daniel marked the referral for the mammogram as urgent and sent it johés.
electronically on December 30, 2011 in order to expedite the insurance authorization process
she did not even take care to discover that Ms. Jones was out of the office and would not return —
or therefore process the referralor an entire weekAs a resultthe plaintiffs diagnosis was
delayed further.

The plaintiff finally had the mammogram, which she had originayuested in
December, 2009 and, again, in September, 2010 and, again, in October, 2010, performed on
February 9, 2011After receiving a call from the radiologist at Providence Hospital regardin
the abnormal results of the plaintiff’'s mammogrd&n, Hill-Daniel contactethe plaintiffon
February 10, 2011Dr. Hill-Daniel toldthe plaintiffduring this telephone catatthe plaintiff
neededo be seen by a surgeon for a biopsy,dt still did not communicate the urgency of the
situation to her or the reason for the biop$yial Tr. ECF No. 58 at 118-112:1. In fact, Dr.
Hill -Daniel testified that she would not have used the word cancerheithidintiffbecause you
“don’t have that diagnosis until the biopsy is donkl’at111:23—:25. Bspte knowing how
long the diagnostic process had already taken, and despite having admittinggwiatieg

Providence Hospital, Dr. Hill-Daniel did not call the surgeon to whom she refbequdaintiff
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in order to expedite the biopsfeead. 116:21-:25Dr. Hill-Daniel acknowledgethat it was

more likely that the test would have been scheduled quicker if she had called Providence

Hospital than ithe plaintiffcalled). The biopsy was not performed until March 8, 20té&arly

a month after Dr. HilDaniel first learnecabout the mammogram results, and nearly five months

after she had palpated the naghiinthe plaintiffs left breast anthe lymph nodes in the axilla.
Defendant citeforman v. Pillsbury753 F. Supp. 14, 19 (D.D.C. 199t the

proposition that a rule requiring a physician to take significant measures te dredua properly

informed patient follows the doctor’s instructions would be unworkable and overiynalsggc.

Def.’s Concls. at 14. That case is distinguishable-oiman doctors at Mt. Sinai Hospital had

prescribed a medication for the patient and, aware that the medication could sugptes

blood cell production, they recommendad clear communication to the patient that he follow

a schedulé¢o closely monitotis white blood cell count while on the medicatidd. at 15-17.

The patient failed to adheretlee schedule, however, and while on the medication, the patient’s

white blood cell count dropped, causing him to suffer coronary arresti@nid. at 16. Hs

mother sued his physician for medical malpractice, arguing that the monitchieduse

represented the standard of care and that her son’s physicians were requoreel by &. Id.

The only allegation of negligence at trial was the doctor’s faturaonitor the patient’s white

blood cell count on one particular occasion. The court first found that the plaintiff had not

proved that the failure to monitor on that one occasion was the proximate cause ottités pati

harm. Id. at 18. It next found that even if there were sufficient evidence to support a finding of

proximate cause, the plaintiff had not presented sufficient expert testimsuopport her theory

of the standard of cardd. The court stated that the plaintiff's expert discountedfact that the

plaintiff “was well aware of the schedule and the importance of monitoring tlempstivhite
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blood count” and that nonetheless, the plaintiff failed to take the patient to the doctor
consistently.ld. at 19. The court rejected the erfsetestimony that a doctor has “the duty to
make sure that a patient comes to the office for treafirtesitling insteadhat the “defendant’s
obligation consisted of informing plaintiff of the need for monitoring and pmifay the tests
with plaintiff' s cooperation.”ld.

This Court agrees that the patient must take responsibility for followdlogtar’s orders,
but the problem here is that the patient was not given the information that she needed and t
which the national standard of care entitled her, in order to obtain the appropriate lea@. of
Dr. Hill-Daniel failed to express the urgency with whikh plaintiffneeded to have the
diagnostic tests performed and failed to explain to her the appropriate tineetérachedule the
tests. Moreover, after discovering that her own error delayed the plaiabifity to obtain the
medically necessargsts, Dr. HiliDaniel still did nothing to expedite the timeframe or even to
impart tothe plaintiffthat the timeframe should be expedit&¥dith clear knowledge of the
length of timat took for the plaintiffto have the ultrasourgkrformed Dr. Hill-Danielstill took
no steps t@ssistthe plaintiffin obtaining the follow-on mammogram and the biopsy in a more
expedited fashion or even to explain to the plaintiff that it was important that she do g@ Unl
in Forman there is no evidence here tlia¢ plaintiffwas “well aware” of the appropriate
schedule for obtaining her diagnostic tests or why it was important that tlieybeejuickly.

At a minimum, all four experts ultimately agreed that the national standard of care
required Dr. Hill-Daniel to impart some need to expedite testing once she gdlpateodules in

the plaintiffs left breast and lymph nodes and to not impéeeptaintiffs aklity to do sa*® Dr.

'8 As explained above, plaintiff's experts’ reliably testifiedtttree appropriate schedule was one to two weeks to
obtain the diagnostic ultrasound, and two to three weeks to reaclhithatelldiagnosis. As a practical matter,
however, the Court finds that the standard is well short of the eiglitsvieactually took to obtain the diagnostic
ultrasound and the five months that it took to reach the ultimate diagndhis case.
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Hill -Daniel failed to do that. Therefore, the plaintiff has successfully proven theilDr
Daniel’'s actions- or inaction -breached the national standard of care.

C. THE TREATING PHYSICI AN’'S BREACH OF THE NATIONAL

STANDARD OF CARE WAS THE PROXIMATE CAUSE O F THE
PLAINTIFF'S PROGRESSION FROM STAGE | TO STAGE IV CAN CER.

The Court also finds théhe plaintiff has proven by a preponderance of the evidence that
Dr. Hill-Daniel's breach of the national standard of canesecherbreast cancer torogress
from a Stage Icurable diseas® the Stage IVincurable disease that shew faces

“It is a bedrock rule of . .tort. . . lawthata defendant is only liable fédvarms he
proximately caused.United States v. Monzeé841 F.3d 528, 535 (D.C. Cir. 2011) (citing
RESTATEMENT(THIRD) OF TORTS LIABILITY FORPHYSICAL AND EMOTIONAL HARM § 26 cmt. a
(2010) (calling proximate cause a “requirement[] for liability in tQrtsee alsdMcGaughey v.
District of Columbia 684 F.3d 1355, 1358 (D.C. Cir. 20X2A plaintiff claiming negligence
must prove not only that the defendant owed her a duty of care that was breached but that the
breach proximately caused her injury. Failure to show proximate cause is fata¢gligence
claim.”) (internal citations omitted)V. Page Keetort al, PROSSERAND KEETONON THE LAW
OFTORTS841, at 263 (5th ed. 1984) (“An essential element of the plaintiff's cause of action for
negligence, or . . . any other tort, is that there be some reasonable connecteam bleéract or
omission of the defendant and the damage which the plaintiff has suffered. Thisioonnect
usually is dealt with by the courts in terms of what is cdfpeoximate cause’ . . ..")). To show
proximate cause, a plaintiff must proffer expert testimony “based on@nedds degree of
medical certainty, that the defendant’s negligence is more likely thanramglse to have been
the cause (or a cause) of the plaintiff's injurie&iordano v. SherwoqQ®68 A.2d 494, 502

(D.C. 2009) (quotig Psychiatric Inst. of Wash. v. AlleB09 A.2d 619, 624 (D.C. 1986)jThe
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‘more likely than not’ standard is firmly embedded in our la@fant v. Am. Nat'l Red Cross
745 A.2d 316, 319 (D.C. 2000).

The parties do not grapple with the application of this standard to a case, like this one,
where the plaintiff claims that the physician’s negligence was her failuiagoose an existing
condition that, when left untreated, would progress to an incurable and deadly disease.
FloresHernandez v. United Statex10 F. Supp. 2d 64 (D.D.C. 2012), another judge on this
Court addressed application of the causation standarphgsacianwho was negligent ifailing
to diagnosehe plaintiff'scancer at an eaer stage. The plaintiff alleged thathe physcian
negligently delayed referring her for diagnostic gynecological gg&tincervical cancer and
that, had the doctor referred her for testing earlier, specialists would lagvesed and
completely treated her condition as a-pralignancy or early stage cancer, rather than Stage
IVA cervical cancer, as it was ultimately diagnosed two years laderAfter finding that the
plaintiff had sustained her burden on negligenoecourtcharacterizethe plaintiff's burden on
causatiorasprovingthat if the plaintiff had been referred to a gynecologist soanems more
likely than not that the course of treatment she received would have led to theriteatde
eradication of her condition sooner, before it advanced to stage$¢a.idat 77-781°

Similarly here the plaintiff bears the burden of showing that if Dr. Hill-Daniel had

satisfied the national standard of care, it is more likely than not that the afureatment she

¥ There is some ambiguity as to whether the “more likely than not” staagaligs in the narrow category of cases
involving negligent tratment of a potentially fatal condition. Grantv. Am. Nat'l Red Crosshe D.C. Court of
Appealsleft open the possibility that previous caséerel v. Rosenbaun69l A.2d 641 (D.C. 1997), hashsed the
burden of proofn such cases to the “lost efe®” doctrine, i.e., that if proper treatment had been given in
accordance with the standard of care, the patient would have a greater chance rof &eoidi 745 A.2d 316, 322
(D.C. 2000). The Grant court stated:“In such a case, the lost chance doctrine may well make sense because of the
difficulty of differentiating between the consequences of aguisting condition and those flowing from the
negligent failure to ameliorate it.Id. at 322. The court, however, refused to establish such a separate staddard,
at 321 (“Upon analysis, we do not rdaelrell as deviating from the basic standard of proof of causation by
probability.”), and ultimately, the coudistinguished thease before it frorirerell on thefacts. Id. at 322-23. This
court ned not determine whethEerrell eased the burden of proof for causation in this case, because the plaintiff
has proved causation under thell-established strictestandard.
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would have received would have led to the treatmentarebf he breast cancerTo
determine whether the plaintiff has satisfied that burttenCourt willevaluatethe sufficiency
of theplaintiff’'s expert testimony to show, based on a reasonable degree of medical certainty,
first, that Dr. Hil-Daniel’s satisfactin of the standard of care would have led to a diagnosis
when thecancer was at an earlier stage, and nextjfttfa plaintiff's cancehad been
diagnosed at that earlier stage, is it more likely tharthadtthe course of treatmerteswould
have recwed would have led to the treatment and eradicatidreotancer
1. A Follow-up Examination In Compliance With the Standard of Care
Within Thirty to Sixty Daysafter the Plaintiff's December 3, 2009 visit

Would More L ikely Than Not Have Produced A CanceiDiagnosis While
the Condition was Stage I.

Relying on the opinions of her experts Dr. Tucker and Dr. Pushkas, the plaintiff argues
that if Dr. Hill-Daniel had satisfied the standard of care on December 3, 2009 by setting up an
appointment forhie plaintif to return after thirty to sixty days in order to reevaluatebneast
pain and knotdnstead of reassuring heuring that visithat hersymptomswere benignthe
plaintiff’'s breast cancewas more likely to have been diagnosddle it was Stage |Notally,
the cefendant has not contested that diagnostic imaging wouldédve a breast cancer
diagnosiseven as early as December 2008tead the defendardrguesbased on testimony
from its expert Dr. Feigerthat the plaintiff'sbreast cancewas alreadyt Stage IHB or even
Stage IVat the time of her first appointment with Dr. Hidlaniel expressingoncerns about her
breastsand requesting a mammogramhus, according to the defendant, even if Dr. Bidiel
breached the standard of €an her treatment of the plaintiff in December 2009, this was not the
proximate cause of her Stage IV breast canEer.the reasons explained beld, Feigert’s
opinionis simplynot persuasive. The Court concludes thatplaintiff has carried hdwurden of

showing that hadr. Hill-Danieldirectedthe plaintiffto return for another visih thirty to sixty
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days after December 3, 2000is more likely than not thdter breast cancevould havebeen
detectedvhile it wasStage I.

To explain this conclusion, the Court will first addressehpert testimony regarding
when he plaintiffs cancer would have been diagnosed if Dr. Biflniel had satisfied the
standard of care, and it will then addréss expert testimony concernitige stagef the ancer
at that point.See FloresdHernandez v. United State%10 F. Supp. 2d at 77—7&4ting that
“[t]he question is not solely whether [the plaintiff] already had cancetieatime of the alleged
negligence, but whether if the physician had complied with the national standare dtlee
course of treatment she received would have led to the treatment and eradidagioooofdition
sooner, before it advanced to Stage IYA”

a) Reevaluation of the Plaintiff Within Thirty Sixty Daysof The

Decemben, 2009 visit Would Likely Have Resulted in Diagnosis of
Her CancerBetween January and July 2010.

As already pointed outhe defendant presented expert opinion that would dispute the
plaintiff's position that her cancer would have been diagnosed earlier had EDaHikl
satisfied the standard of care at the December 3, 2009 visit. While concedimgrihishe
defendant relies upon the testimony of its expert Dr. Feigert that by bec@@09, e
plaintiff’s cancer was already at such an advanced stagé Waild have been incurable no
matterwhat Dr. Hill-Danielhad done at that appointmemMonethelesssince the plaintiff bears
the burden of proof on all aspects of her claim, the Court must still assess thersuyffof the
plaintiff's evidenceon this question, and the Court finds that the evidence demonstrates
reasonable degree of medical certathgt had Dr. HilDanielscheduled an appointment fhiet
plaintiff to returnfor re-evaluation of her breast complaimighin thirty to sixty days after
December 3, 2009, the plaintiff’'s cancer would have been diagnosed sometime betwaen Ja

and July 2010.
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First, it is clear to the Court that hBd. Hill-Daniel not told he plaintiffat the December
3, 2009 visit that hdsreastconcerns were benign, but instead scheduled a follow-up
appointment forhe plaintiffin order to rule out the possibility of breast candez,glaintiff
would have attended the follow-up appointment and reported that the knot in her breast was sti
present The evidence at trial showed thié plaintiffattended evergcheduled appointment
with herhealth care providerconcerning hdreast complaintsMoreover, lhe plaintiffraised
the concern about her breast in the first instance, and she opuiousght it was important
enough to schedule and attend the initial visit, so the Court has no doubt that she would have
attended the follow-up visit. In additiomg plaintifftestified thain January 2010, the knot in
her left breast remained about the same as it had been in December. H@F No. 70 at
20:5=9 (“Q: And the lumps in your breasts were still there; is that correct? A: The kmot in
left breast? Q: Were still there; isn’t that correct? Q: Yeah. It was algosérme.”). Eve by
April 30, 2010, the knot in her left breast had not changed. Trial Tr. ECF No. 55 at 83:24—:25
(“Q: Was the knot still present? A: It was the same thingoas the first visit in 2009.”).

In addition,Dr. Sutherland testified that if Dr. HiDaniel had conducted another breast
examination thirty to sixty days after the December 3, 2009 appointment, DRatilel would
have felt the mags the plaintiffs left breast Trial Tr. ECF No. 69 at 50:10—:11 (“[M]y opinion
is that Dr. HilkDaniel wauld have felt the mass at that point[;}J5ge alsdrrial Tr. ECF No. 70
at 7810-=13 (Dr. Margo’s testimony that Dr. HiDaniel “well may have felt something
[abnormal in he plaintiffs left breast] in January and/or April [2010]” given the outcomd)e T
opinion of Dr. Feigert, the defendant’s expert, that by that thaekaintiffs cancer was already
Stage IIiB or Stage 1V, only bolsters tloeedibility of Dr. Sutherland’s opinion that the knot

would have been palpable to Dr. Hidaniel in Januargpr February of 2010.
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Regardles®f whether Dr. HillDaniel would have felt thkenot at the follow-up visitthe
national standard of care would have required Dr. Hill-Daniel to order a diagntistsound
merely on the grounds théite plaintiffs symgomshad not changed with her menstrual cycle.
Id. at 774—:7 (Dr. Margo’s testimony that the reason that the patient should be followed up in
four to six weeks is to check whether the symptoms are actually cyclical ne eatn if the
patient told thghysician that they were not cyclical because “sometimes people aren’t aware
that there’s a cyclical nature, even if there is, so that by waiting for arpethied, you can take
that into account as well"Yrial Tr. ECF No. 69 at 46:22-47:23 (Dr. Sutlzl’s testimony that
when a nonlactating woman presents with noncyclic breast pain, the nationaldstzraiae for
a family medicine doctor requires referral for diagnostic imaging).

Theplaintiff presented adequate expert testimony that diagnostigimg would have
uncovered plaintiff's cancer at that stage. at 47:23—-48:5Dr. Sutherland’s testimony thét
diagnostic imaging had been ordered at the December 3, 2009 visit, it is moréhliehot that
an ultrasound would have revealed a stisps mass in the left breasiThe defendant presented
no evidencethat disputd that opinion and, again, Dr. Feigert’s opinion that plaintiffs cancer
was already Stage 1B or Stage IV by that point supports Dr. Sutherland’s testimony that the
carcer would have been visible on a diagnostic imaging test, such as an ultrasound.

Finally, it is likely that if Dr. Hill-Danielhadsatisfied the national standard of care by
communicatingo the plaintiffthe importance of the teahdthe appropriatémeframefor
scheduling tbse tests, as well ancouraging, rather than impeding, her abilithéave the tests
performed when scheduletigt plaintiffs diagnostic process would hapeoceeded from
ultrasound referral to ultimate diagnosis in less tih@nthe five months it eventually took. If

ultrasound referral to ultimate diagnoked takerthemeretwo to three weekthat the
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plaintiff's experts Dr. Sutherland and Dr. Margo testified that it should have tdleeplaintiffs

cancer would have beermagnosed sometime between January 18, 2010 (thirty days from
December 3, 2009 plus an additional two weeks for diagnosis) and February 22, 2010 (sixty day
from December 3, 2009 plus an additional three weeks for diagnoses).ifit hadtakenfive

months to proceed from the ultrasound referral to the ultimate diagmeasjgatntiffs cancer

would have been diagnosed by July 1, 2010 (sixty days after December 3, 2009 plus an
additional five months for diagnosis).

Using the most conservative estimale Court concludes that plaintiff's expert
testimony showed to a reasonable degree of medical certia@tttyad Dr. HilDaniel satisfied
the national standard of care by scheduling a follow-up visihfoptaintiffthirty to sixty days
after DecembeB, 2009, he plaintiffs breast cancer would have been diagnosed before July
2010.

b) The Raintiff’s Cancer was Stage Intil SometimeBeforeJuly 2010 at
theEarliest, When itProgressed to Stage Il.

The Court must next determine whether the plaistékpert testimony showed, to a
reasonable degree of medical certaititgthercancer would have been less advanced than
Stage IVif it had been diagnosdzkforeJuly 1, 2010. At the outset, the parties do not dispute
thatthe stage of breast cancer gtgiosis is the best predictor of prognossseTrial Tr. ECF
No. 55 at 21:24-22:1 (Dr. Tuckesee als®rd FOF Table { 345-46 (listing as “not disputed”
the facts: (1) “Most of the outcome of breast cancer is determined by theAd@C’ and
(2) “[ AJCC] stage is the single most important predictor of outcaméie experts in this case
presented two completetiivergent opinions on thesueof the staging of the plaintiff's cancer
in December 2009 and in the few monthsdwiing that visit. Specifically,the plaintiff's

experts Dr. Tucker and Dr. Pushkasstified thathe plaintiffs breast cancer was Stage | at the
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December 3, 2009 visit and remained Stage | ahtéastiuly 2010. The defendant’s expert,
Dr. Fiegerttestified thathe plantiff’s breast cancer was already StageBIH meaning it had
invaded her skin er even more likely Stagl/ — meaning that the distant metastdsyond the
breastwvas widespread at the time of her December 2009 visit. The Court finds the opinfons o
plaintiff's expert Dr. Tucker to be entirely persuasive, and corroborated byBhk&s?

Dr. Tucker’s opinions about the progressionhaf plaintiffs cancerare supported in
several waysFirst, his opinionsarestraightforwardandconsistent.As ageneral matter, he
founded his opinions in thexientificand medicaliterature and did not overstate the
conclusiveness of new and untessecéntificconclusions.For example, he testified on direct
examination thatancers have a relatively unifognowth rate, but that the growth rateym
increase as a small tumor gets larger, especially as the tumor becomes mefasthiic. ECF
No. 55 at 31:22-32. This influenced his conclusion that the growth ratdefdaintiffs
cancer may have incread over timeld. at64:1—:6. At the same time, he acknowledged that
the variations were relatively small and that to try to determine how the graethrf r&a
particular tumor might change “would be conjecturkel’ at 32:1—:4. As a result, he usdubt
more conservative linear growth rate to extrapolate the st gflaintiffs tumor in December
2009 from measurements that were taken in 20d.1at 34:13—:21, 36:3—:8 (“[T]his would be a
linear scale proportionate linear scale on calendar daystfis point on.”). During cross
examination, Dr. Tucker was steady and consistent, as illustrated m}itlarfg unsuccessful
attemptby defense couns&d impeach him:

Q: ... You have testified during your deposition and stated in your report
not only that Ms. Rhodésancer was growing very rapidly between December

% Although both Dr. Tucker and Dr. Pushkas testified that the plaintifidtag | breast cancer in December 2009,
and that it did not progress to Stage Il until July 2010, at the earliest, thev@lbrely on the expert opinion of Dr.
Tucker because he provided a more comprehensive foundation for his opinions.
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2009 and the time of the diagnosis in March 2011, but that the growth rate was
accelerating, correct?

A: More likely than not, it probably was accelerating, yes.

Q: And you have statdtiat the cancer started out as a low grade cancer,
but that it transformed into a higher grade cancer over time, correct?

A: No, that is a mischaracterization of my deposition testimony. | never

said that it was a low grade cancer. My deposition testimony was that it may have

been a lower grade at some point in time, but | don’t believe that it was ever a low

grade cancer. We just don’t see that.
Id. at64:1—:14. MoreoveDr. Tuckergrounded his opinion in the scientific literature:died
an arti¢e from the American Journal of Roentgenology, whiatespite defense counsel’s
skepticismid. at 65:25-69:6, — appears to the Court to support his conclusions. Pl.’s, Bx. 52
D-46 (table summarizing the histological grade of cancer by size and pattern)

What most distinguishes Dr. Tucker’s and Dr. Feigert’s opinions regarding theostage
the plaintiffs cancer in December 2009,thatDr. Tucker’s opinion corresponds with the
medical evidence that was presentettiat, whereas Dr. Feigert's opini@mply does not.Cf.
FloresHernandez910 F. Supp. 2d 64, 79 (finding expert witness’s opinions to be not credible
in part because they were inconsistent with the medical evidence presentdyl &itst, it is
undisputed that by the end of Mardbl?, the cancer had metastasized to approximately eight
bony sites in the plaintiff's right shoulder and left scapula, which, Dr. Tuck&fied, is
relatively few for patients with metastatic breast cancer. Trial Tr. ECFNat 50:2:13 see
alsoPl.’s Ex. 8 at 8097; 3rd FOF Table  374. There was no evidence of visceral involvement,
meaningnvolvement of the brain, lungs, liver, or other body sites.at 50:14—:15. In addition,
the report from the May 12, 2011 MRI of the plaintiff's pelvisasothat the results were
“suspicious for early bone metastatic diseaddl.’s Ex. 21 at 1. The radiologist who read the

MRI and wrote the report, Dr. Bowers, testified at trial that the lesions grethiswerenot

visible on theMlarch 2011 CT scan drbone scan, which had been taken just two months earlier.

98



Trial Tr. ECF No. 56at 54:3-:18. He testified thain hisexperiencethese circumstances
demonstrate that the metastasis had been presées$dhan a year and probably less than six
months?

Second, he cefendant produced no evidertbatthe plaintiffhadany physical
manifestatios of metastases until October 18, 20&Ben Dr. HilkDaniel palpated possible
lymph node involvenent despitethe fact that multiplenedical providers examinder breast
complaintsbetween December 2009 and October 20AMrief review of this evidence,
including the testimony of the plaintiff's actual treating physicians and theimdented
observations of the plaintiff's condition in her medical records, demonstrate tiye pure
speculative and unsupported nature of Dr. Feigert’s opinion.

Multiple experts, including thdefendant’s experDr. Bethea, testified thaihe spread of
cancer to the lymph nodes is often detected by palpation of lymph nodes xilltheoaarmpit.
SeeTrial Tr. ECF No. 70 at 58:1922 (plaintiff's expert Dr. Margo’s testimony that if a
physician feels a lymph node, it is worrisome because it can indicate lymphmrobement);
Trial Tr. ECF No. 73 at 222—:25 (defendant’s expedr. Bethea testifying that “no
lympdenopathy” — or no palpable lymph nodé'says there’s no evidence of cancer that has
spread to the axilla. That's one of the areas or sites of spread of canc&l™)y. TECF No. 56
at 754—5 (plaintiff's expertDr. Pushkas testifying that “palpable lymph nodes are more likely to
be involved than non-palpable lymph nodes”). Yet, the first physical evidence of lymph node
involvement is Dr. HilDaniel's notation in the progress note floe plaintiffs October 18, 2011

visit: “palpable LN in L Axilla.” PIl.’s Ex. 1, at 1024.

ZLThe Court notejowever, that it is not entirely clear whether this statement referred tathefis metastatic
disease generally or only to the two metastasis sites in her pelvis. TiECHF No. 56 at 56:211.
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Similarly, plaintiff's expert Dr. Pushkaestified that metastasis to the skin often has
visible signs.Trial Tr. ECF No. 56 at 80:21-81:2 (Dr. Pushkas’s testimony that skin
involvement is “usually visible” and can look like ulcerations or nodules on the skin or can
sometimes make the skin look like the skin of an orangéVen Dr. Feigert testified that while
microscopic involvement of the skin might not show any changes to the surface of the skin, gros
infiltration can cause thickening or hardening or nodules on the skin. Trial Tr. ECF No. 57 at
39:12—:19.Yet, atthe plaintiffs December 3, 2009 visit to Unjtipr. Hill-Daniel detected no
palpable lymph nodes and no evidencdistdoration or hardening of the skin. MoreovPer,
Carter,who examinedrte plaintiffat Howard University Hospital in May, 2010, did not make
any notations about palpable lymph nodes or abnormalities in the skin despite makingthoroug
notations about the nodulke palpatedn the plaintiffs breasts SeePl.’s Ex. 104. Likewise,
the healthcare provider who examinbd plaintiffat Fort Washington Hospital on August 9,
2010, did not notanypalpable lymph nodes or lesiond/hile the defendant assettat there is
purportedly a note on the Fort Washington Medical Center record that there wenes‘lesi
present on the plaintiff's breast, 3rd FOF Table § 432(B), no such nagaapparenon the
record that was admitted into evidence. Pl.’s EXindact, the recoraf the visit contains a
printed portiorthat says“Return to the ER if you feel worse or if you have any problems. You
should especially return if you develop any of the symptoms circled belovis’ERI 6, at 6004.
Two of the optios were “worse redness” and “worse swelling,” but the provider circled only
“redness” and “swelling,and ecludedthe word “worse,’suggesting thate plaintiffdid not
have those symptoms at the time of her vikit. The provideralsowrote “skin ulceation’
under the list of symptoms that should trigger a return visit, suggesting thathieed®stected no

signs of skin infiltration Id.
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Finally, the plaintiff's treating oncologist, Dr. Yoo, testified that the plaintiitsy
metastases have cauded acute pain at the metastasis sites. TridETFE No. 56 at 488,
47:14—:18, 5(P—:25, 51:14-52:13. Even Dr. Feigert agreed that “maybe other patients don’t
have painful bony metastatic disease, but we know the plaintiff does.” TrBCHNo0.57 at
90:22—:24 (“Sadly she does, that's correct.”). Yet, for the ten month period betweenki@ece
2009 and October 2010, no medical record for the plaintiff documents any complaint about bone
pains, undermining Dr. Feigert’s opinion that her cancerar@ddy metastasized such an
extent as Stage I¥?

In an apparent effort to get around the lack of any medical evidence supporting his
opinion,Dr. Feigert testified thah December 2009, the metastases might have been only a
single malignant cell thdtad spread to the skin or bones, and that such a scaddl-spread
would not necessarily cause symptomsal Tr. ECF No. 57 at 95:13—:21. He did not
adequately explajrhoweverwhy the plaintiffhad no symptomassociated witla metastatic

breast canceor the next ten months.

22|n addition, Dr. Feigert's opiniothat the plaitiff's cancer had already spread to her skin by December 2009 was
based primarily omvhat he described #éise extensivénfiltration of the breast cancer to the plaintiff's ském
months later, ifDctober 2010 Trial Tr. ECF No. 57 at 315-18. That cescription howeverjs simply not
supported by the recordNo reference todiscoloratiori of the breasis containedn the progress note for the
plaintiff’s October 18, 2010 appointment, Pl.’s Ex. 1 at 1024; Def.’s Ex. 1 at 12, despitél EDaniel’s

recollection during her testimony thée “first thing[shg noticed at the plaintiff's October 18, 2010 appointment
was that she had a discoloration over the left breast. Tri&lQF.No. 58 at 240-:12. The only notation in the
progress note thamight suggest skin involvement states “multiple scars on L breaws swerlying nodules,” but
neither party provided testimony about the meaning of this notationylzatever Dr. HitDaniel observed did not
prompt her to the conclusion that the pldfrtiad such advanced breast cancer that itfgnagressed toextensive
infiltration” of the skin. The Court also notes that the defendant’s assertion i@thd &ble that “[ijn October of
2010, Dr. HiltDaniel is able to palpate ‘obvious evidence ofsgrskin infiltration’ on Ms. Rhodes’ skin and she
describes it in her October 2010 note” is misleading as those wbotigious evidence of gross skin infiltratior”
are not written or described in the progress note for the October 18, 301&ee3rd FOF Table 1 430(B).

Zperhaps Dr. Feigert expected the Court to find his opinion more credibfgitedthe lack of corroborating medical
evidence in the plaintiff's medical records, in light of his view that heceahad a slow to average growth rate.
For the reasons that will be explained below, the Court also doesahbidimiews on the growth rate of the cancer
to be persuasive.
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The Court is satisfied th&tr. Tucker provided a sufficiescientific and medical
foundation for his opinion thahé plaintiffs breastcancer was StagebketweerDecember 2009
and July 2010 He estimated the size thfe paintiff’'s tumor by extrapolating from the size as
measured in three different studies — an ultrasound, CT scan, and PET Csdamlinear
growth rate, which both parties agree best characterizes the way that cameergaw, 3rd
FOF Table § 354. Hfrthertestified that the conclusion he reached about the small size of the
tumor in December 2009 was consistent with the high growth rate of the cantiesti@ded by
the high grade on the AJCC-endord&mttinghamgrading system that the radiolsgwho read
the plaintiffs ultrasound report assessed it to have. His opiniontbailaintiffhad no nodal
involvement or distannetastases dbecember 3, 2009yas basedn the evidence that Dr. Hill-
Daniel did not palpate any lymph nodes at the December 3, 2009 visit or see any evidence of
spreathg to the skin, and thahe plaintiffdid not complain of any symptoms that are associated
with lymph node or distant metastasido physical evidence of lymph node involvement i
corroborated by the low probability of lymph node involvement with a one centimeter tumor.
Trial Tr. ECF No. 55 at 44:24-45:1 (“85 percent of patients even with a high grade one
centimeter invasive duct cancer, don’'t have lymph node metastases.”).

Defendanunconvincinglychallenges thecientificfoundation for this opinioby
attackingDr. Tucker'smethod of estimating the cancer’s growth rafe determine relative
growth rate, Dr. Tucketelied on the tumor’'sverallhistological graden the AJCC-endorsed
Nottinghamgrading system According to Dr. Tucker, the fact thite plaintiffs cancer has the
highestNottingham grade of 3 indicates that it is a fast growing carizerFeigert on the other
hand testified that while the overall Nottingham grade conwlgs‘aggessiveness” of the

cancer, which he defined #s potential to invade the blood stream and spread into the body,
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Trial Tr. ECF No. 57 at 48:12—:18, the growth rate is controlled by one particular component of
the grade:the mitotic ratewhich is the number of cells dividing at one point in tirfek.at
48:7—:8. According to Dr. Feigert, while the high Nottingham grad@eftaintiffs cancer
showed that it was aggressive, its mitotic rate scoreooft f a potential score of 3 indicated
that it dos not have a particularly high growth ratd. at 46:12—:15, 46:22-47:14€r. Feigert
citedthe lowexpression of a substance callgd67 in he plaintiffs cancer cellswhich is a
measure of the cancer cells’ expressiosymithesizing DNAassuggetsing that its growth rate
was slow to averageld. at51:8—:19.

By contrast to Dr. Feigert’s reliance on mitotic rate, Dr. Tucker provided arcongi
scientific argument for why mitotic rate alone is not an accepted way of nmepgtowth rate.
Dr. Tucker explained that many cancer cells may have defective DNA, so despitpeheaape
of many cells dividing, not many will survive. Thus, even if the mitotic rate is teleéyvthat
might not correspond to tumor growth directly. Trial Tr. ECF No.t38lal0—:23. Dr. Tuckés
testimony was both consistent and grounded in the AJCC guidelines, which do not parse out
mitotic cell division scores to evaluate a tumaegnosis but rely on a combinationtbfee
attributes Seed. at 25:23-+25 (“It is the combination of these three attributes together in this
scoring system that has the greatest correlation with growth rade4)58:15—:19 (“We do not
use the individual features to determine prognosis. Prognosis is solely derivedrom
combined score. It is not allowed to pick out individual attributes and make judgments on
outcome or growth rate or prognosis based on solitary finding$.9t61:10—:12 (“[A]s | said
with the other attributes, we can’t take the individual characteristicdramdconclusions about
growth rate from them[.]”).Even Dr. Feigert admitted thet practice pathologists utilize the

overallNottinghamgradeto predict tumor growth without parsing out the individual components
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of the system. Trial Tr. ECF No. 57 at%818. At one point, Dr. Feigealso admitted that the
grade reflects both the aggressiveness of the cancésajrdwth potential.ld. at 785-:7.
Dr. Tuckeralsoconvincingly and unwaveringly testifiedatdespite théabel of Ki-67 as
a “proliferation marker,Ki-67 expressiois a prognostic indicator that tells doctors whether a
patient would be likely to benefit from chemotherapy. Trial Tr. ECF No. 55 at 63:12—:25. The
way that many chemotherapy drugs work is by disrupting DNA synthesfehgocancer shows
a high Ki-67 expression, it is more likely that those drugs will watk that particulatype of
cancer Id. Even Dr. Feigert admitted théite AJCC has rejected the incorporation of
proliferation markers such as KF in its stagig system, and instead relies on the Nottingham
grading systemwith reliance of multiple attribute® predict growth rate. Trial Tr. ECF No. 57
at 7611-78:6. Dr. Feigertdid not produce any medical protocol that accepted Ki-67 expression
as a reliableneasure of growth rate in the manner that he was using it as a basis of his @pinion.
It is also worth mentioning thakeveral aspects of Dr. Feigert’s testima@agt doubt on
the reliability of his opinionsFirst, crossexamination revealed that Dr. Gert submitted two
very different expert reports onedatedDecember 15, 2P, anda second dateBebruary 15,
2013. Id. at74:10-=16. The first report characteriztte plaintiffs cancer as “very aggressive,”

contained no mention of Ki-67, and didtraharacterizéhe plaintiffs cancer as slowgrowing.

4Dr. Feigert and Dr. Tucker also disagreed about what imaging test prividemst reliable measurement of
tumorsize. The measurements that Dr. Tucker relied on were derived frasouitid and CT scan images,
whereas the measurements that Dr. Feigert relied on were derived frormbtfes. The CT scan images from
March 24 and March 28, 2011 showed the size opkhi@tiff’'s tumor as 2.8 centimeters and 2.6 centimeters,
respectively. Trial Tr. ECF No. 55 at 33:34:12. The MRI image from April 4, 2011 showed the size of the
plaintiff's tumor as up to 10 centimeters. Trial Tr. ECF No. 57 at-38M 44:3-.5; Trial Tr. ECF No. 56 at 44:10
:17. Dr. Tucker testified that MRI imaging provides a good measfusgerall tumor size, but it is not used for
purposes of grading the tumor under the AJCC system. Trial Tr. ECF No383.&t15. That is because the
steging system is only concerned with invasive cancer, not cancer witht@atipbto spread (called carcinomna
situ). According to Dr. Tucker, the MRI test is not used for staging puresesisét shows both invasive cancer
as well as carcinomia situ. Id. at 36:13:20. Ultrasound is the preferred method for staging purposes because
ultrasound is not as good at picking up carcinamsitu. Id. The Court is inclined to accept Dr. Tucker’s opinion
because it found his opinions generally more grednd the plaintiff’s medical records than those of Dr. Feigert;
however, it need not resolve this particular dispute because the defendaoit shécifically challenge Dr. Tucker’s
estimation of tumor size; it only disputed whether any cancer had dpegadd the left breast before July 2010.
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Id. at 74:19-75:14. Only in the second reposubmitted a mere two months after the frstid

Dr. Feigert parse the definition of an “aggressive” cancer, and opinééhalaintiffs cancer
wasslow-growing. Id. at 75:11—:14. In addition, there were significant inconsistencies in how
Dr. Feigert characterized the extentlod plaintiffs cancer in December 2009. He

acknowledged at trial that his report described “extensive progressionyofatastatic disease

in December of 2009.’ld. at 90:20—:21 Yet to explain howhe plaintiffremained generally

free ofsymptons of metastatic canceg ., no lymph node involvement, no skin involvement,
and no bone paind)ge testified that “it reflects the fact that many patients with metastatic breast
cancer don’t have symptoms. Certainly now when it's microscopic.at 90:16—:19. These
inconsistencierigger concern about thesesof his opinions.

The Courtacknowledges that it is impos®itio knowwith certaintythe stagef the
plaintiff’'s cancein December 2009 because no imaging or other testing was perfatnined
time. Thenegligence standard does not regainsolute certaintyhowever, but only a
reasonable degree of certain§ponaugle v. Pre-Term, Inelll A.2d 366, 367 (D.C. 1980)
(“While absolute certainty is not required, opinion evidence that is conjeats@tculative is
not permitted.”). Accordingly, the Court finds, based on Dr. Tucker’'s expert opitians,
plaintiff has proved the followingp a reasonable degree of medical certainty

e On December 3, 2009 ¢ plaintiffs tumor was between one centimeter and one
and a half centimeters in diameter, giving her a T value of 1 on the AJCC scale.

e On December 3, 2009%¢ plaintiff had no nodal involvement, giving her an N
value of 0 on the AJCC scale.

e On December 3, 2009 ¢ plaintiff had no distant metastases, giving her an M

value of 0 on the AJCC scale.
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e Becausa T1/NO/MO breast cancer corresponds to Stageh®AJCC staging
scalethe plaintiffhad Stage | breast cancer on December 3, 2009.
e The earliest thahe plaintiff breast cancer became Stagevéls July 2010.

Since the Court has already found ttinegtplaintiff met her burden of showiray a
prepondeance of the evidendgat Dr. Hill-Daniel’s satisfaction of the national standard of care
would have led to a diagnosis bktplaintiffs breast cancer by July 1, 2040the very latest,
and the plaintiff has shown with a reasonable degree of medrtaihtg that her cancer still
would have been at Stage | at that point, the Court finds that plaintiff has phavkead Dr.

Hill -Daniel satisfied the national standard of céris more likely than not that the plaintiff's
cancer would have been diagnosed at Stage |.

2. If the plaintiff’'s Breast Cancer Had BeenDiagnosed at Stage |,ite
Treatment She Would Have ReceivedWould Likely H ave Qured It.

Finally, the Court concludes that plaintiff's evidence at trial demonstratetidtdthe
plaintiff’'s breast cancer been diagnosed at Stagesimore likely than not that the treatment
she would have received would have cutedsee Ferrel| 691 A.2d at 65152 (stating that to
determine whether the negligence was a “substantial factor” in causing thealeunt must
find that there was a substantial possibility of survival and that the defendanyeésty.
Plaintiff's expert Dr. Pushkas testified that overall survival for Stdgedst cancer is 98%.
Trial Tr. ECF No. 56 at 77:14—:16. His opinisgrounded istatistics from th&EERSurvival
Monograph for breast cancer, a compilation of over 300,000 cases reported from &léover t
United Statesld. at63:13—:19. Defendant does not dispute Dr. Pushkas’s testimony that the
SEER Survival Monograph is a reliable and authoritative source for deternheipgabability
of survival from breast cancer in its various stages. 3rd FOF Table 1 390 (ciah@rTECF

No. 56 at 63—:11). Moreover, Dr. Tucker testified that a Stage | lesion has a cure rate in the
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order ofabout 80 to 85% over five years, Trial Tr. ECF No. 55 at 11:18-:19, and that it is
treatable for cure in a great majority of caskek at47:5—:9. Athough Dr. Feigert testified that
not all patients with Stage | disease survheacknowledged that “most do.” Trial Tr. ECF No.
57 at 49:21-:23He also testified thdhe plaintiffs cancer is subtype Luminal A, which
generally carries the highest survival rates of all forms of cancer, antltithatother biological
features that are characteristic of favorable progndgisat 69:1—:14. This expert testimony
satisfies the Court that halge plaintiffs cancer been diagnosed and treated at Stage |, it is more
likely than not that it would have been curetincethe plaintiffs cancer was not diagnosed
until it was Stage IV, howeverll af the experts, as well dbe plaintiff's treating oncologist,
agreedhat Dr. Hil-Daniel's negligence eliminated any possibility that Ms.-Bidiniel will
survive her disease. Trial TECF No. 55 at 12:1:2 (Dr. Tucker); Trial TTECF No. 56 23—
:16 (Dr. Yoo); 3rd FOF Table § 11 (listing as “not disputed” the fact that “$¥agesast cancer
is incurable”).

Accordingly, the Court finds thaDr. Hill-Daniel’s negligence is more likely thaot to
have been proximatecause of the injuriehé plaintiffhas suffered and will continue $affer
as a result of having incurable breast cancer

D. Damages

In determining the amount of damages to be awarded to the plaintiff, the Coudsd gui
by the fundamental principle underlying the “American rule on damages” &wtbein the
“seminal case” oBtory Parchment Co. v. Paterson Parchment Papey Z32 U.S. 555 (1931).
Hill v. Republic of Iraq328 F.3d 680, 684 (D.C. Cir. 2003n Story Parchment Cpthe
Supreme Court stated:

Where the tort itself is of such a nature as to preclude the ascertainment of the
amount of damages with certainty, it would be a perversion of fundamental
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principles of justice to deny all relief to the injured persaond thereby relieve the
wrongdoer from making any amend for his acts. In such case, while the damages
may not be determined by mere speculation or guess, it will be enough if the
evidence show the extent of damages as a matter of just and reasonable inference,
although the result be only approximate.

282 U.S. at 562. The Supreme Court emphasized “the clear distinction” in the standard of proof

necessary to establish a plaintifstitiemento damages and to assessah®untof those

damagesld. (“[T]here is a clear distinction between the measure of proof necessary to establish

the fact that petitioner had sustained some damage, and the measure of preafynecesable
the jury to fix the amount”) While a plaintiff must prove entitlement to damages with
reasonable certainty or preponderance of the evidence, proof of the amount of darhages
requires a reasonable estim&@eed.; see also Samaritan Inns, Inc. v. District of Columhiik4
F.3d 1227, 1235 (D.C. Cir. 199{plaintiff must ‘prove the fact of injury with reasonable
certainty, [and prove] the amount of damagesbased on a reasonable estimai&ood v.

Day, 859 F.2d 1490, 1493 (D.C. Cir. 1988) (plaintiff need only proveeie reasonable bas
on which to estimate damagesupting Romer v. District of Columbid49 A.2d 1097, 1100
(D.C. 1982));Abraham v. Gendlinl72 F.2d 881, 883 (D.C. Cir. 1949)fhere is a clear
distinction between the measure of proof necessary to establish the factagfedand the

measure of proaiecessary to enable the jury to fix the amdunt

Thus, the Court’s task is tomake a just and reasonable estimate of the damage based on

relevant datd, United States ex rel. Miller v. Bill Harbert Int'l Constr., In608 F.3d 871, 905
(D.C. Cir. 2010) (quotinggigelow v. RKO Radio Pictures, In827 U.S. 251, 264 (1946)). Such
relevant data may includ@robable and inferential as well as direct and positive proof.”
Bigelow,327 U.S. at 264.

In setting about this task, the Court is mindhdt damages “may not be detergdrby
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mere speculation or guess . . . although the result may be only approximiite328 F.3d at
684. Moreover, nderDistrict of Columbia law, “[a]n award of damages must . . . avoid][]
extravagant awards that bdi#tte or no relation to the actual injury involvedCampbell-Crane
& Assocs. v. Stamenkoyi#A A.3d 924, 945 (D.C. 2012) (internal citations omitted). In other
words,thedamages award “must be proportional to the harm actually suffelrédllips v.
District of Columbia458 A.2d 722, 726 (D.C. 1983).

Finally, the D.C. Circuit has instructed that the trial court must explain the reasdhs for
determination of the damages award and tether these reasons to the SeeokEdireka Inv.
Corp. v. Chicago Title Ins. Cor43 F.2d 932, 940 (D.C. Cir. 1984]I] t is essential that the trial
court give sufficient indication of how it computed the amount so that the reviewingceourt
determine whether it is supported by the re¢dr@iting Hatahley v. United State851 U.S.

173, 182 (1956))see also Safer v. Perpéi69 F.2d 87, 100 (D.C. Cir. 197F7)'he measure of
damages and method of computation [must] be exposed so as to inform the litigants and afford a
possibility of intelligent review.). The Court now turns to this important task.

The plaintiffhasrequested both economic and noneconatainages in five distinct
categoriespast medical expenses, future care costs, future lost earnings, lossebiahdus
services, and pain and sufferineePl.’s Concls at46—47. At the outset, the Couffinds that
the plaintiff has proven she is entitled to damages in all five categ§Agplaintiff may
recover damages for past eoamc losses if such losses aredsonably provedyvhile a
plaintiff may recover for future harm only by a reasonable certainty or preponeefahe
evidence.”Hill, 328 F. 3d at 684In this case, the plaintitias “reasonably provedhather past

medical expenses have been incurred as a result of the defendant’s negligence.
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The other four categories of damages address future costs. When damagaglaréor
the “future consequences of a tort, damages are available only if such conseg@ences a
reasonably certain.’Vood v. Day859 F.2d 1490, 1493 (D.C. Cir. ¥)ginternal citation
omitted);see alsdHill, 328 F. 3d at 6845reen v. United States Postal SeB89 F. Supp. 2d 58,
69 (D.D.C. 2008). The District of Columbia views “reasonably certain” consequences to be
those where “it is more likely than not (eegter than 50% chance) that the projected
consequence will occur.Moattar v. Foxhall Surgical Asso¢$94 A.2d 435, 439 (D.C. 1997)
(quotingWilson v. Johns-Manville Sales Carf84 F.2d 111, 119 (D.C. Cir. 1982)). The parties
do not dispute that th@aintiff will continue to need substantial medical cabef.’s Ex. 36 at
30:11—:17 (“l used . . . the number of years that Ms. Patterson estimated . . . and she said that Ms
Rhodes would need one and a half years of future care costs.”); Pl.’s Ex. 53 at 1@irfgrojec
costs for future care through the end of the plaintiff's life). It is equeeiyond dispute that the
plaintiff will suffer some amount of lost wages, incur costs through the loss of hadisehol
services, and incur non-economic damages for pain and suffering. Thus, each of the$tgure c
is “reasonably certain” to occur. Therefore, the only issue before the Cdwetasbunt of
damages to award for these future costs.

The Court explains below the basis itsrruling onthe amount oflamagesn each of
these categories

1. Past Medical Expenses

The parties have stipulatéahtthe plaintiff’'s medical bills included in the plaintiff's
Exhibit 31, totaling $33,285.17, “are fair and reasonable and that they are relateddal medi
services that were made necessary as a result of the evolution of Miss RhotiErsintarstage

IV.” Trial Tr. ECF No. 70 at 8:22-9:11. This amount apparently excludes thedeal
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expenseswhich had originally been part of the plaintiff's claim for past medical exgdnge
the parties agreadere “not properly recoverableld. at 8:11+13. It is axiomatic that a
defendant is only liable for those damages proximately caused by the defeadtons. See,
e.g.,Monzel 641 F.3d at 535f. Graham v. Roberigi41 F.2d 995, 997 n.3 (D.C. Cir. 197
dental malpractice case in which the defendant permitted the fsatientition to worsen
progressively by failing to refer the patient to a specialist, defendantabéesfor all damages
unless he introduce=vidence from which &ir apportionment can be madeitifhg
RESTATEMENT (SECOND) OF TORTS, 88 433A, 433B, and 450 (1965), arRId3SER ONTORTS §
43 (3rd ed. 1964))ooper v. Berzin621 A.2d 395, 400-401 (D.C. 1993)W]here the plaintiff
met its buren to prove culpability and damages and neither party offered evidence of
apportionment, the plaintiff was entitled to recover fully unless the defendargcéeidence
why he should not fairly be held responsible for all of the damages”).

Based upon # parties stipulain that the medical bills contained in exhibit 31 would not
have been incurred but for the progression of the plaintiff's cancer to $taihe ICourt finds
that these bills are attributable to the defendant’s negligence in the dsagndsreatment of the
plaintiff. SeeTrial Tr. ECF No70 8:22—-9:11.Therefore, the Court awasgast medical
expenses to the plaintifibr all of these medical billsn the total amount of $33,285.17.

2. Future Care Costs

Both parties’ economics expertaded their opinions about the cost of the plaintiff's
future care at least in part on the recommendations of the plaintiff's rédi@dmlinurse expert,
Nurse Patterson, and the plaintiff's social worker, Mila Tecala. TridECF No. 71 at 24:59;

Def's Ex. 36 at 30:11—:1%. Nevertheless, the estimates for future care costs diffeto

®The parties generally agree on the cost the plaintiff will incur for outpatiespice case, (the plaintiff's expert
estimates $18,000 and the defendant’s expert estimates $17,516), and thenedstalfconsitiations (the
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differences in the cost estimates fdt) psychological services (ranging from a lower bound
estimated byhe defendant’s expeid be $2,932, and ampper boundstimated byhe plaintiff's
expert to be $12,814{2) the cost of a home health aide (estirddig the defendant’s expert to
be $32,980 and by the plaintiff's expert to be $49,680);(@nthe cost for inpatient hospice care
(estimate by the defendant’s eert to be $35,032 aray the plaintiff's expert to b$63,152).
SeePl.’s Ex. 54 at 4; Def.’s Ex. 37 at 20.

The method used by the defendant’s expert, Dr. Hu@lkestimate future care cosss
unconvincing. For counseling and for a home health aide, Dr. Hmakes a fundamental error
in logic. Dr. Hurdle calculated the costs for these services using thgawagesfor a person
in the home health and counseling fields. Def.’s Ex. 37 at 16—18. By Dr. Hurdle’s logic, the
plaintiff would be required to enter the employment market, hire her own counselor and home
health aideas employe and pay them the average hourly wagtheDistrict of Columbia
(including “legally required benefits”)See id. The Court will not require the plaintiff to
become an employer in order to meet her health care needs. It is far moretluaitiae
plaintiff will use aserviceto obtain home health care and counsedisgjstanceandthatthe
servicewill charge her, as a client, tinearket rate fothis speciabssistance The plaintiff's
expertscorrectly calculatedhe costs of her future home health care and counseling service on
this basigather tharbased on the amount that the services pay to their employees in wages, as
the defendant’s expert sugges&ePl.’s Ex. 54 at 4; Trial Tr. ECF No. 56 at 94:20—:25; 95:1—

7.

plaintiff's expert estimates $6,240 and the defendant’s expert estifaldB). SeePl.'s Ex. 54, at 4; Defs Ex.
37, atl8-19. The differences are accounted for by the application of slightly differdatianf rates by each
estimate.See id. The total of these additional service$2:,240 from the plaintifé experts estimatand 3, 624
for the defendans experts estimate.See id.
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The method used by the plaintiff's expert, Dr. Lurito, to estimate the cost of a home
health aide and individual counseling is far more realistic. He relied upon Nises6ds
calcuhtions, which are derived from the recommendation of a counséiobasedhese costs
on her knowledge dctualcosts in tis area for these servigé&ial Tr. ECF No. 56 at 94:20—
:22, and the expertise of Nurse Patterson, an undispyfett in the field of nurse rehabilitation
who provides lifecare planning, case managemand care coordinatiorid. at 93:7—:19.

In estimating the cost of ipatient hospice care, Dr. Hurlgeasoning isagain, flawed.
By contrast to the plaintiffexpert,Dr. Hurdle declined to accept Nurse Patterson’s cost
estimatewhich was based on the cost of the specific hospice fa@liiymmended bthe
plaintiff's treating physician Trial Tr. ECF No. 56 at 94:22—:25. Instead, Dr. Hurdle posited
that if in-patient hospice care is necessary, the plaintiff “could go to a nursing homeeiné re
outpatient hospice care at that nursing home.” Def.’s Ex. 37 at 19. She therpusatka
insurance companstudy of the 2012 market rates in the Washindo@, aredo determine the
minimal cost for a nursing home at $200 a day. Yet, she admits in herttesidhte same study
indicated theaverage cost of a nursing home in the D.C. area is more than 30 percent higher than
$200 a day and she uses this agercost as tha&per boundor her calculationsSee id.The
Court believes irpatient hospice care means hospice taeehospicenot in an assisted living
facility designedor another purpose.

The differencen damage amount estimatastween the platiff's expert and the
defendant’s expert is the difference between reality and abstractienCdurt finds that Dr.
Lurito’s calculations are logical and reasonable based on actual sanegh&alth care expertise
from practitioners. &Pl.’s Ex. 54 at 4; Trial Tr. ECF No. 56 at 94:20—:25; 95:1-:7. Dr.

Hurdle’s estimates, on the other hand, are based on theoretical economics tratoapsed
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only onyielding the lowest possible cost. Such economic theory provides limited usefulness in
compensatinghe plaintiff for the very real and actual cost of health care she will need in th
short amount of time she has left to live. Therefore, the Courtttegsaintiff's expert’s
estimates of future health care costs to be reliably based on actual costséguikite services
in this areaand awards $149,886 for this component of the damages award.
3. Future Lost Earnings

The economics experis this case developed widely divergent numbers when estimating
the value of the plaintiff's future lost earnsigrhe estimate from the plaintiff's expert, Dr.
Lurito, is $737,715, Trial Tr., ECF No. 71 at 15:22—:23, and the estimate from the defendant’s
expert Dr. Hurdle, ranges from $106,020 to $129,219. Def.’s Ex. 37 at 20. The discrepancy in
the numbers rets from three major differences in the two experts’ calculati(i)the
deduction of “consumption” expens€2) the difference in discount rates, gijithe difference
in the estimated number of years the plaintiff wduddexpected taork. The Courtliscusses
each of these differences below.

a) Consumption Expenses

Consumption expenses account for the “things that [the plaintiff] personally would be
using, such as food, clothing, her own personal entertainment, her own personal healticénsur
or life insurance, things that are just related to her own personal expenditures that no longer
would be needed if she . . . had passed away.” Def.’'s Ex. 36 at 15:22—-25; 16:1-3. Dr. Hurdle
deducted these consumption expenses from the wages the plaintiff cexioeloged to earnid.
at 15:9-12. Dr. Lurito did not. Trial Tr. ECF No. 71 at 19:22. Dr. Lurito bluntly explained that
his reason for not deducting consumption expenses was “[b]ecause Miss Rhodes is not dead.”

Id. at 19:24. That explanation e®rrect under District of Columbia law.
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Lost wages “represent[] the amount that the injured party would have earned but for the
injury.” Moattar, 694 A.2d at 438 (quotinBistrict of Columbia v. Barriteau399 A.2d 563,
567 n.6 (D.C. 1979)). “The allowance for such recovery is consonant with the principal purpose
for compensatory damages in such cases, whichnskethe victimwhole.” Id. Consumption
or personal maintenance expenses are typidabucted irwrongful death actions where “the
amount the deceased would have required to maintain himself” is deducted from a é&sst wag
claim. SeeRunyon v. District of Columbj&63 F.2d 1319, 1322 (D.C. Cir. 197Bpker v.
Socialist People’s Libyan Arab Jamahiry&5 F. Supp. 2d 48, 79 (D.D.C. 2011) (deducting
personal maintenance expenses from lost wages in wrongful death dtidap v. United
States668 F. Supp. 2d 86, 111-12 (D.D.C. 2009) (satdaphes v. PendeB91 A.2d 259, 262
(D.C. 1978) (same)These deductions are made because the money the deceased would have
spent on personal maintenance during her lifetime “would not have been availablestateet e
Baker, 775 F. Supp. 2d at 79. This considerasonply doesnot come into play outsidbe
context of a wrongful death action.

In a personal injury action, the party suing is the actual party injured anecthesry
will go to her. Thus, it makes no sense to deduct the plaintiff's own consumption costsffrom he
award, as she is the one who will be using the lost wages for maint@idiarself The
Supreme Court acknowledged this fundamental differenderias and Laughlin Steel
Corporation v. Pfeifer462 U.S. 523 (1983). In that case, the Supreme Court noted that lost
wages are “interetl to compensate the worker for the diminution” of her income stidaat.
533. The Court pointed out that otiference between the lost wages awarded in a personal
injury action and those awarded in a wrongful death aditratthe former benefitthe injured

partywhile the latter benefits the injured party’s hei&eed. at 533 n.8.
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In urging the Court to accept her analysis, the defendant’s expertthatetieused the
methodology ofleducing consumption expenses in an estimate she prepared for the special
masterfor distribution of the 9/11 Victim’'s Fund. Def.’s Ex. 36, 17:6—:11. In that context, Dr.
Hurdleadmits howeverthat “the people that | was doing it for were already de&dl at
40:14-:16.Significantly, Dr. Hurdle testified thathe has never deducted personal consumption
expenses before in a personal injury cddeat 41:15—:18 (“[P]ersonal consumption is only
deducted in a case where the person . . . whose income we are projecting is dead argl not usin
that portion of her income for her own benefit.”).

Nevertheless, the defendadrsists in urgindr. Hurdle’s deduction of personal
consumption from the lost wages award in this personal injury ddsedefendant reliesn
pure dictum in a footnote iBeorge Washingtobniversity v. Wags648 A.2d 178, 182 n.7
(D.C. 1994), where the District of Columbia Court of Appeals briefly mentioned that art iexpe
that case calculated the lost wages of a living victim with “an increase of 7% artousdiyount
for inflation, promotions and productive growth, and a reduction for state and fedesahiake
personal maintenanceDef.’'s Concls. at 21. No other analysis was offeréd/aasregarding
why the personal maintenance was deducted, under what circumstances such @ndedulcti
be appropriate, or why it mattered for the resolution of that case. Indeed, {hatabom of
damages was apparently not an issue before the court, which focused instead orthetatier
court appropriately gave a contributory negligencg ijstruction to the jury.Waas 648 A.2d
at179. This Court declines to give any weight to this dictum.

In any eventWaaspredatedMoattar v. Foxhall Surgical Associate®94 A.2d 435 (D.C.
1997),wherethe District of Columbia Court of Appeals heldt, in a personal injury action,

unlike in a wrongful death actiothe appropriate measure of future economic damages is “the
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amount that the injured party would have earned but for the injiuipattar, 694 A.2d at 438.
At issue inMoattar was whetheit was appropriate for a jury to consider the wages a plaintiff
would have earned had her life expectancy not babstantiallyshortened by the defendant
physician’s negligencé® 1d. The court held that loss of future wages in a personal injury action
is “nota premature attempt to recover wrongful death and survival damages . . . but an element
of damages recoverably by theured party during her lifetiméeven when the plaintiff's
imminent death was predictett. at 437-38emphasis in original)

The defendard precise argumestthat lost future income in a personal injury case
should be treated the same as it is treated in wrongful death act@sselearly rejected by the
District of ColumbiaCourtof Appeds in Moattar. Indeed, not even thaissent inMoattar
agreed with the defendant’s argument, but instead expressly noted that damkge$uiare
wages “serve different purposes and are measured differently” when awatdediving victim
on a personal injury claim than when awarded to survivors in a wrongful death tlaiz 444
n.5 (King, J. dissenting). One difference in the measurement identified by tha digbat
“[p]ost-death economic damages represent the sum that would accrue to the estate,” and
“[b]ecause the decead has no living expenses,” those personal consumption expenses “must be
subtracted from the income determined to be lot.”In short, the legal support in this
jurisdiction for the defendant’s proposed method of deducting consumption expensesfrom th

damages awarded for future lost wagesa personal injury action involving a plaintiff with a

% Expert testimony iMoattar indicated it was “more likely than not” that the plaintiff would die witfonr years
of trial due to the delayed diagnosis of her breast cancer attributable to thdagé¢fenegligenceSee Moattar
694 A.2d at 43637.
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shortened life span due to the defendant’s negligence, just as such expenses @ ideduc
wrongful death actions, is sparse to nonexistént.

The Court rejects the defense exjsestiggested consumption deduction. While such a
deduction has been applied in wrongful death actions, it is not appropriate in a personal injury
action to deduct aamount to reflect the plaintiff personal consumption from the damages
awarded for future lost wages.

b) Discount Rates

The parties’ experts also dispute the discount rate that should apply to thé’plainti
award. The discount rate is the amount an award is reduced to account for the investment
income an individuaimay makeupon receipt of a lump sum awar8eeDugar v. Wash. Metro
Area Transit Auth.565 F. Supp. 2d 120, 126 n.11 (D.D.C. 20@&plaining thathe amount
that the injured party would have earned but for the injury “must be redufies] pyesent
value, using a valid discount rate produce the present value of the loss of future earriings
(quotingDistrict of Columbia v. Barriteau399 A.2d 563, 567 n.6 (D.C. 1979))he plaintiff's
expert, Dr. Lurito, used a discount rate of 3.5 percent, which he considered to be “high is today’
market.” Trial Tr. ECF No. 71 at 17:19—:21. He based his analysis on the amount of interest
that could be earned from investing the lump sum in United States government bonds, which,
according to Dr. Luritoareyielding between 2.4 percent and 3.5 percent, based on the bond’s

maturity date.ld. at 18:20-:25.

?’The defendant also cit€oe v. United State§37 F. Supp. 155 (D.R.l. 1990), for the proposition that

consumption must be deducted from estimates of lost waggseirs@anal injury action. Reliance on this case is
misplaced, however, for at least two reasons. First, the cdDdeémwas applying Rhode Island law, which makes

this case from outside this jurisdiction inapplicabf=e Doe737 F. Supp. at 162 (apphg Rhode Island law to
damages calculation). Second, the couRdeadopted the government’s argument that, under the circumstances at
issue in that case, the personal injury action was “more analogous tagfuwideath action in which deductions
aremade for the living expenses a decedent would have incurred” because of tif plaaiminent death.See id.

at 164. The defendant in this case has never made or even suggested an aegerttemt this case should be
converted into and treated as a wrongful death action. The Court therefls®dmunpersuasive.
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The defendant’s expert, Dr. Hurdle, used an 8.98 percent discount rate, which
approximately reflestthe rate at which a person would be able to receive a credit card loan
Def.’s Ex. 36, at 20:5—:24; 21:14—:16. In Dr. Hurdle’s opinion, the higher discount rate “reflects
the riskiness of the future earnings that the plaintiff would have but for this injDgf” Ex. 36
at 18:16—:18. Dr. Hurdlmdicated that a discount rate that incorporatesidanations of risk is
used in the commercial contekiecause in determining what profit a company would have
made “[i]t is pretty common now, | think, with respect to lost profit cases to consider the
riskiness of the firm that is losing their profitdd. at 19:22—:25.

Dr. Hurdle did not testify that she had used this form of discount rate in any other
personal injury suit. Nor did the defendant point to a single personal agaeywhich usethis
method ofessentiallybumping-up the discount rate to accountriek. Indeed,in support of Dr.
Hurdle’s novel theorythe defendant citesnly a single cas&éom outside this jurisdictiothat,
ironically, declined tancorporate risk into the discount rat8ee O’Shea v. Riverway Towing
Co, 677 F.2d 1194, 12Qxth Cir. 1982) (upholdingury award where damages were calculated
using only inflation rate and real interest rate with no additional discountKpr ris

The Supreme Coultas beerlear as to how the discount rate should be determined,
stating: “T he discount rate should be based on the rate of interest that would be earned on ‘the
best and safest investmentsPfeifer, 462 U.S. at 537 (quotinghesapeake & Ohio Ry. Co. v.
Kelly, 241 U.S. 485, 491 (1916)). Courts both in and outside this jurisdiction havéesed t
Pfeifer standard t@alculae net after tax discount rat@s personal injury awardsSee United
States v. WilliamaNo.09-0026, 2013 WL 2285165, at *5 (D.D.C. May 24, 2013) (applying 7
percent discount rate but noting it was “relativelgtti); Calva-Cerqueira v. United State281

F. Supp. 2d 279, 2988 (D.D.C 2003) {ollowing Pfeifferstandard and using a 4.5 percent
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discount rate)see alscAmmar v. United State842 F.3d 133, 147 (2d Cir. 2003) (stating “the
discount rate should reflect only the time value of the money” and noting a defealirdisate
of two percent is appropriatélrevino v. United State804 F.2d 1512, 1517 (9th Cir. 1986)
(following Pfeiferin calculating discount rate and notifijhe reason that riskree nvestments
are preferred to more remunerative but riskier investments is that theffpddatild not be
faced with the burden of becoming a ftithe brokemmerely to safeguard his award”).

Dr. Lurito based his discount rate on the yield rates for United States govebyonds{
which he considered to be “the best and safest investments” available. Tri@FINdE 71 at
18:11—-:25. The Court concludes that Dr. Lurito’s discounttrasea firm and reliable basis that
comports with the legal princigéor application of a discount rate set forthiPheifer.

c) Working Life

The final major difference between the texperteconomists’ assumptions in
determining the plaintiff's future lost wagesine estimated length of timinatthe plaintiff
would continue working but for the defendant’s negligence. The plaintiff's experturito,
based his estimate of 38.8 years on the plaintiff’'s stated intent to work until age&5lr.T
ECF No. 71 at 13:13—:16. The defendant’s expert, Dr. Hurdle, basedtimeate on tables from
asingleeconomics journal articlgublished in 2006hat indicatedhe statistical average work
life for a womarof the plaintiff's agewas 27.37 years. Def.’s Ex. 37 at 8. Thus, a gap of over a
decade separatdse expertsasumption about the plaintiff's work expectancy period and this
has a concomitarffect on thecalculation of damages

“The amount that the injured party would have earned but for the injury is not susceptible
to precise measurementNat'| R.R. Passenger Corp. v. McDay&04 A.2d 275, 290 (D.C.

2002) (internal quotation omitted). The District of Columbia Court of Appeals has noted “in
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evaluating lost earning capacity, ghl@intiff's occupational abilities, industriousness, work
habits, and experience are relevart” Thus, the focus in determinigplaintiff's work
expectancy is on the particular plaintiff herself. “Statistics . . . are oelyamt which may be
used by an expert in forming an opinid.’'Weil v. Seltzer873 F.2d 1453, 1465 (D.C. Cir.
1989).

Here, Dr. Lurito relied on the plaintiff's express intent to work until the age of 65hwhi
was a very reasonable assumption for an expert to make given the plaintitirestances. The
plaintiff is a single motheof two small childrenwith a high school education, and without an
independent source of wealtBeeTrial Tr., ECF No. 55 at 74:17—:23; 75:1-11. Itis entirely
reasonable to believe that a woman in the plaintiff's position would work (indeed, may find
herself without a choice but to work) continuously until the age of 65. Moreover, theffdaint
work ethic was on display during the trial, where she mentioned actively segkibgven in
her debilitated conditionSee idat 102:25; 103:19-(stating she had recently secured
employment with a cleaning company).is also entirely common for courts in this district and
the local courts in the District of Columbia to credit an injured party’s intent tk wuil
retirement ageSeeBuonocore v. Great Socialist People’s Libyan Arab Jamahiias. 06-
727, 08-529, 2013 WL 351546, at *25 (calculating lost wages up to retiremenBeal@); V.
Islamic Republic of Iran667 F. Supp. 2d 8, 15 (D.D.C. 20@ame) Price v. Socialist People’s
Libyan Arab Jamahiriya384 F. Supp. 2d 120, 137 (D.D.C. 2005) (sarbejted Mine Workers
of Am., Int'l Union v. Moorg717 A.2d 332, 340 (D.C. 1998) (crediting injured party’s statement

for worklife expectancy)Charles H. Tompkins Co. v. Girolangi66 A.2d 1074, 1076 n.4 (D.C.

% n Weil, the jury was faced with the same choice with which the Court is facedtmetestimony of the injured
party (inWeil it was the injured party’s spouse) that she would work artertain age, on the one hand, and a
statistical model, on the otheBee Wejl873 F.2d at 14685. The D.C. Circuit made clear that it was appropriate
for an expert to rely upon the “sedérving testimony” of the injured party “concerning theaptted workife
expectancy” so long as that expert was open to -@xasiination.ld. at 1465.
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1989) (“The court properly instructed the jury that [statistical] tables are o@yaxor (not
conclusive) for it to consider in connection with other evidence of the claimardl$ithlabits,
and activity’ in determining this claimant’s walite expectancy.”).

Notably, while Dr. Hurdle citestatistics fronone economics journal artidle calculae
the plaintiff's expected working life, she offers no reasons why the Court shtmdptahose
statistics, why they are reliabla;, why she chose thoparticularstatisticsor source.SeeDef.’s
Ex. 37 at 8 n.17 (citingurt Kruegeret al, WORKLIFE IN A MARKOV MODEL WITH FULL-TIME
AND PART-TIME ACTIVITY, 19J.FORENSICECON. 80 (2006). Set againstheplaintiff's
statement of intent and circumstances, as well as the caselaw that gersestiig retirement
ageof 65 in determining the work expectancy period, the Court finds that the assumption of the
plaintiff's expert, Dr. Luritg that the plaintiff would have worked until aget63e firmly
grounded in the record and imminently reasonable.

* * *

In sum, the Court rejectss legally suspect or unrelialthee key assumptions underlying
the defendant expert’s calculation of lost wages in favor gbldaatiff’'s expert’'s method for
computing this aspect dfi¢ damages award hereforethe Court awards the plaintiff $737,715
for futurelost wages.

4. Loss of Household Services

Both parties concede that the loss of household servitesh aredescribed by the
plaintiff's expert as “the value of the services Miss Rhodes would have provided to the
children absent what’'s happened to her,” are appropriate in this$es€rial Tr. ECF No. 71
at 20:22-25; Def.’s Ex. 37 at 12-13. The plaintiff's expert estimates the loss of household

services to range fro®608,121 to $652,939, Pl.’s Ex. 54 at 5, while the defendant’s expert
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estimates the loss to range from $164,729 to $347,628, depending on the method the defendant’s
expert used to calculate the loeeDef.’s Ex. 37 at 15. 8th parties calculate theds of

household services to when the plaintiff's youngest child reaches eithgetioé B8 or 21, well

past the plaintiff's estimated life expectan&eePl.’s Ex. 54 at 3; Def.’s Ex. 37 at 12-15.

The value of househokkrvices awarded in a personal injury case is to compensate the
injured party for her inability to do all of the things she was once able t8e® Lariscy v.

United States655 F. Supp. 1053, 1058 (D.D.C. 1987). The plaintiff’'s children are not parties to
this action and thereforbé computation of the loss of household services do not inure to their
benefit but must be limited to the anticipated lifespan of the plair@#eTrial Tr. ECF No. 71

at 20:22-25.

Here, there is no doubt the plaintiff is unable to do everything she was once able to do in
taking care of her children and her househ@de, e.g.Trial Tr. ECF No. 56 at 14:78 (“[The
plaintiff] doesn’t have the energy or the wherewithal to do it because she is ir).paiarse
Pattersoralsotestified that there wikome a time when, as a result of B&ge IV cancer, the
plaintiff will be virtually unable to function at home and will need hospice care, pogsbly
necessitating a move into an assisted care facligeTrial Tr. ECF No. 56 at 96:12—:24.

Both economics experts based their loss of household services estimates on the
assumption that the plaintiff would be unable to provide for herself or her chadm@nlanuary
1, 2014, and that her life expectancy does not extend beyond October S&aP4.s Ex. 54,at
3—4; Def.’s Ex. 37, at 3, 12. Thus, the value of the household services the plaintiff will not be
able to provide foduringthat ten montiperiod must be determine@nce again, the parties’

experts differ as to how they calculate the eadfilost household services.
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Dr. Lurito, the plaintiff's expert, derived his valuation by determining theacgphent
cost, or what it would cost to hire a live-in nanny to provide the “household/parentakéseérvic
the plaintiff will no longer be able torovide due to her iliness. Pl.’s Ex. 24,3. He estimated
that “the cost for a livén homemaker to care for the children is at least $124 per day in the
District of Columbia area.’ld.

Dr. Hurdle, the defendant’s expeoffered two different estimas to account for the loss
of household services. First, Dr. Hurdlecepted the plaintiff's expert’s estimate for the cost of
a live-in nanny ($124 er day) and reduceithe costusing an 8.98 percent discount rate to
accountfor the “risks associated withe need for a homemaker. For example, Ms. Rhodes
herself may be able to provide these services for longer than assumed . . . oreaatflatithan
a live-in homemaker may choose to care for the children.” Def.’s Ex. 37, at 12. She also offered
an alternative methodology where she useshomic statistics tables égtimate the “average
hourly value of household production in the District of Columbdid.at 13 (citing Expectancy
Data, THE DOLLAR VALUE OF ADAY: 2010DOLLAR VALUATION (2011)). Thedbles are
apparently based on a survey conducted by the U.S. Department of Labor’s Burabarof L
Statistics to determirfghe number of hours that the average person spends performing
household services and the average wage that a person performinggtivass would earn.”

Id. This statistic does not appear to take account of the level of supervision requsecifor
children, which is the actual circumstance of the plaintiff's situat@nce again, Dr. Hurdle’s
theory is not grounded in the retglthe plaintiff will experience.

Even if, as Dr. Hurdle suggests, the plaintiff is able to provide some householdsservice
in 2014, Def.’s Ex. 37, at 12, the plaintiff's young children will require constant sspemand

the plaintiff’'s home will reque housekeeping when the plaintiff becomes incapacitated. It is
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reasonable to assume, in estimating the cost to the plaintiff for the loss of hdissrhies,
that she will have to pay market rates fahéd care professional and/or a housekeepkesp
her household running. Dr. Lurito’s estimate uses such a market rate in detgrinécosts the
plaintiff will incur. Therefore, lhe Court finds the plaintiff's experttaily costestimate to be
well-grounded in the record and particularizedhi® plaintiff's circumstances.

The plaintiff's expert estimates it will cost approximately $124 pertdaympensate the
plaintiff for her loss of household services. Pl.’s Ex. 54, at 3. The plaintiff is exptecbe
unable to provide household seegdeginning on January 1, 2014, which would represent a ten
month gap before the end of her life expectancy during which she will need to gaglior
services.SeePl.’s Ex. 54at 34; Def.’'s Ex.37, at 3, 12. At $124 per day for 304 days (the
number of days in the year ending October 31), the Court finds $37,696 to be an appropriate
award for the plaintiff's loss of household serviégs.

5. Pain and Suffering

Finally, the plaintiff requests a na@tonomic damages award of $6 milli@n her pain
and suffeing. Pl.’s.Conck.at47. The defendant has failed to address the issue of non-
economic damages at all in its proposed conclusions of &@&.generall{pef.’s Concls. Thus,
the Court is left withvirtually no response to the plaintiff's request gtefmining the
“notoriously difficult” matter of “determining an appropriate figure fiotangible losses such as
emotional suffering.”Bodoff v. Islamic Republic of Irad24 F. Supp. 2d 74, 86 (D.D.C. 2006).
Any decision is obviously fact specific and the fact finder “has broad dweiatcalculating
damages for pain and sufferingSee Stern v. Islamic Republic of Ir&71 F. Supp. 2d 286, 300

(D.D.C. 2003) (citingraylor v. Washington Terminal Gel09 F.2d 145, 150 (D.C. Cir. 1969)).

2 Considering the amount awarded covers less than one year, it is unneteapply any discount rate to this
award.
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A brief survey of ther medical malpractice and FTCA casesyielled a wide variety
of noneconomic damages awardSee, e.gDugar v. Wash. Metro. Area Transit Aythe5 F.
Supp. 2d 120, 127-28 (D.D.C. 2008) ($90,000 for pain and suffanagdedo plaintiff who
experienced a fractured clavicle in a bus accide@glva-Cerqueira v. United State281 F.
Supp. 2d 279, 294-95 (D.D.C. 2003) ($5 million in rem@nomic damages awardedotaintiff,
who suffered brain damage and significant physical disfigureaseatresult of defendant’s
negligence irvehicular accident Primus v. Galganp329 F.3d 236, 239-240 (1st Cir. 2003)
($960,000 award for future pain and suffering upheld in case where plaintiff, due to her
physician’s malpractice, was not diagnosethwireast cancer for two years after the doctor
initially examined the patientKasongo v. United State523 F. Supp. 2d 759, 762 (N.D. Ill.
2007) ($1 million awarded in pain and suffering to the family of an AIDS patient, whose doct
failed to diagnos her lactic acidosis, which resulted in her dedthj;hurst v. United States
No. 03CV601, 2006 WL 2190553, at *4 (N.D. Fla. Aug. 1, 2006) ($400,000 awarded for pain
and suffering for aancer misdiagnosis)

More recently, a District of New Jersey cowas confronted with a similar challenge of
determining the amount of damages in an FTCA case broughplainéff, who visited her
doctor when she was 4/arsold “requesting a mammogram and complaining of pain and a
lump,” but was not diagnosed with breast cancer for an additional twenty-one months because
her doctor violated the national standard of c&ietcher v. St. Joseph Reg’| Megkr., No. 10-
1499, 2013 WL 1651806, at *7 (D.N.J. Apr. 15, 2013)Fletcher, the plaintiff's survival rate
dropped from an 87.4 percent 10-year survival rate to 2dr@t *11. The court awarded the
plaintiff $3.25 milion in nonreconomic pain and suffering damagés. at *10. The plaintiff in

Fletcher, like the plaintiff here, lost her breast and experienced “pain, suffering, loss of
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enjoyment of life, anxiety, and fear of dyingld. at *10. Both thd-letcherplaintiff and the
plaintiff in this case saw their breast cancer prognosis drop from likeliwalto imminent
death as a result of their phyisigs failing to follow the national standard of care and
appropriately diagnose their breast can@ee idat *7-8. Both women now face cancers that
have metastasized into their bones, leading to great pain and sufietiay9. The Court finds
the facts inFletcherremarkably similar to the facts here and therefore views it as a useful
benchmark.

A prerequisite for a pain and suffering damage award Ubdénct of Columbia law is
that thevictim’s suffering must be “conscious” in order to be compense®ée Dog492 A.2d
at 861. Juries in the District of Columbia &wgherinstructed, when considering a damages
award, that they may considgil) the extent and duration of any physical injuries sustained by
the plaintiff; (2) the effects thigany physical injuries have on the overall physical and emotional
well-being of the plaintiff{3) any physical pain and emotional distress that the plaintiff has
suffered in the pas(4) any physical pain and emotional distress that the plaintiff midgrso
the future;(5) any disfigurement or deformity suffered by the plaintiff, as well as amyillation
or embarrassment associated with the disfigurement or defo(B)iany inconvenience the
plaintiff has experiencednd(7) any inconvenience the phaiff may experience in the future.
D.C. Standardized Civil Jury Instruction 813.01, k&e also Allstate Ins. Co. v. Ram682
A.2d 280, 282 (D.C. 2001) (describing jury instruction provided in automobile accident case).
These instructions provideseful reference here.

Here, the plaintiff lives in constant pain and has not had a “significant pain éige, tr
pain free period” since at least January, 2012. Trial Tr. ECF No. 56 at 34:4—:5. Thus, the

“extent and duration” of her injuries is continuous and will be so until her death. As for the
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effect her injuries “have on the overall physical and emotional well-leditige plaintiff” and
emotional distress, the plaintékperiences sadneasddeep and constant feelings of guilt about
the way her impending death will affect her childr&eeTrial Tr. ECF No. 55 at 107:69;

Trial Tr. ECF No. 56 at 12:12—:15. Sakso fears death artde prospect of beingnable to take
care of herselfSeeTrial Tr. ECF No. 56 at 14:24 (“Her fear of death isrpbably just as strong
as her fear of living . . . with pain and suffering and not able to function at all and ptalyawit
children.”). The District of Columbia also instructs jurors to consider “disgigient or

deformity” and, here, the plaintiffassuffered through the loss of her breast and her hair due to
her mastectomy and the effects of her chemotherlmpwat 9:19—:21; 31:2223; Trial Tr. ECF

No. 55 at 105:19—:22. Finally, regarding past and future inconvenience, the plaintiff i®asnsc
every day of her life that she will die soon, leaving her young children without am&ibe

Trial Tr. ECF No. 55 at 107:6—:9. Furthermore, at some point in the future, effortstistgtteer
symptoms will fail and her pain will continue to grow worSzeTrial Tr. ECF No. 56 at 34:10—
:20 (noting “at some point in the future . .o. tneatment will be available” to the plaintiff and
hospice care will be necessary).

Any determination of a noeeonomic damages award is, by necessity;ifdehsive and
tailored to the specific circumstances of the plain#s in the determination of past care costs,
however, it is necessary to determine to what extent the plaintiff e cmmemic damages are
caused by the progression of her cancer to Stage IV asegmegable from damages she would
have suffered had her cancer bpeosperly diagnosed and treatddSéage |. Seelll.D.1 supra
The plaintiff does not allege, nor could she prove, that she would have endured no pain and
suffering if not for the defendéa negligence. Indeed, as the plaintiff's experts noted, the

plaintiff most likely would have undergone a mastectomy and chemotherapy evesr lcadder
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been caught at Stage $eeTrial Tr. ECF No. 56 at 72:12—:20; 73:2—:10. Although her survival
rate would have been nearly 100 percent, the plaintiff would always have lived in sortietea
her cancer would returrSeeTrial Tr. ECF No. 56 at 77:14—:16. The Court is mindful in
evaluatingthe plaintiff’s request for an award of $6 million that, even absent the defeadant’
negligence, she would have suffered some level of pain and suffering.

Nevertheless, the fact that the defendant’s negligence converted what vedg a lik
survivable diagnosis to a certain death sentence has caused and will continue paicaase
suffering far beyond what the plaintiff would have endured had the defendant caught the
plaintiff’ s cancer when she first presented with symptoms. Again, the Court firfelstitteer
court’s award instructive, but notésat the plaintiffherehas the added feelings sddness and
worries about leaving her children motherless amddee than a decag®unger than the
plaintiff in Fletcherandis therefore losing that much more of her lif€onsequently, the Court
finds, upon consideration tfie sevenfactors enumerated the District of Columbia’s jury
instructions and the decisions in this and ofbistricts in similar FTCA cases, that an award of
$3.5 million for noneconomic damages reasonablyappropriate.

* * *

In total, the Court awards the following in economic and non-economic damages to the
plaintiff:

- $33,285.17 for the cost of past medical care;

- $149,886 for tk cost of future medical care

- $737,715o0r future lost wages

- $37,696 for the loss of household serviced

- $3,500,000 for pain and suffering.
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These costs totad$458,582.17.
V. CONCLUSION

For the aforementioned reasons, the Court finds Dr.[Mitiel breached the applicable
national standard of cane her treatment of the plaintiéfs her primary care physiciand this
negligence was the proximate cause ofptegression of the plaintiff's breast cancer from Stage
| to incurableStage IV The Courtdirtherfinds that the plaintiff has proven the costs she has
already incurred for medical expenses directly attributable to the defendagittgeence and a
reasonable estimate of the costs she will incur going forward. Therdi@@ourt will enter
judgment in favor of the plaintiff and award damages in the amount of $4,458,582.17.

A separate ordeaccompanies this Memorandum Opinion.
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