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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIDZETTE LANE,
Plaintiff,
V. Case No. 1:12-cv-00514 (CRC)

DISTRICT OF COLUMBIA, ¢t al.,

Defendants.

MEMORANDUM OPINION

This case arises from the April 2011 fatabsting of 18-year-old Ralphael Briscoe by
Washington, D.C. Metropolitan Police Departm@MPD”) officer Chad Leo. Officer Leo, a
member of the MPD’s specialized Gun Recoveryt#mot Mr. Briscoe from an unmarked Ford
Explorer as Briscoe was runniagvay from him and other members of the unit. Officer Leo
claims he fired because Briscoe was armed aneldo@slanger to him and his fellow officers.
Briscoe’s mother, Bridzette Lane, who brought this action, insists her son was unarmed and
posed no harm whatsoever to the pursuingefé or anyone else wh he was shot.

Lane filed a 20-count amended complairdiagt Officer Leo ad the District of
Columbia alleging various constitonal violations and common law torts. A number of Lane’s
claims have been dismissed or withdrawfihe remaining counts consist of claims brought in
Lane’s representative capacity under the Distric€olumbia’s Survival Act, D.C. Code § 12-
101, and Wrongful Death Act, D.C. Code 8281 (Counts 1 and 2); claims under 42 U.S.C. §

1983 for violations of Briscoe’s Fourth Aandment rights (Counts 3 and 4) and Fifth

! Lane voluntarily dismissed claims agaitved additional MPD officers. Judge Howell, who
previously presided over the case, dismisseanC8, a Fourteenth Amendment claim against the
District. Lane conceded Counts 7, 11, 12,1¥3,17, and 18 in her opposition to Defendants’
summary judgment motion. See Bipp’n Mot. Summ. J. at 1 n.1.
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Amendment rights (Counts 5 and 6) against botfelsants; claims for assault, battery, false
arrest, negligent infliction of emotional disdsg and negligence agat Officer Leo (Counts 9,
10, 15, 16, and 20 respectively), for which the Dastwould be vicariouslyiable; and a claim
for negligent hiring, training, supasion, and retentioagainst the District (Count 19). The
District and Officer Leo haveoved for summary judgment on all the remaining counts. The
Court held a hearing on the motion on October 14, 2014.

What distinguishes this suit from the typieakcessive force case is the existence of a
closed-circuit video recording tiie end of the chase and the shooting. Based on its review of
the video footage, as well as other evidenadérecord, the Court at the hearing denied the
Defendants’ motion for summary judgmentlcame’s Fourth Amendment and common law
assault and battery claims against Officer (@ounts 3, 9, and 10, respectively). For reasons
explained more fully from the bench, the Cdornd that Officer Leo is not immune from suit
on those claims because the evidence creatasugngequestion of fact as to whether his conduct

was objectively reasonable under the circunt#an See Graham v. Connor, 490 U.S. 386, 396

(1989). The Court will now deny the Defendamtsition with respect to Lane’s Survival Act
and Wrongful Death Act claims @@nts 1 and 2), as well as her urtgieg tort claims for false
arrest, negligent infliction of emotionalstliess, and common law negligence (Counts 15, 16,
and 20, respectively). Similar questions of fact preclude summarngrigon those counts,
and Lane’s expert has testifiedastandard of care for use @atlly force that is sufficient to
support her common law negligence claim.

The Court will, however, grant summary judgment for the District on Lane’s Fourth
Amendment claim against it (Count 4). Lane haspresented sufficient evidence to enable a

reasonable jury to conclude thhe District was deliberatelndifferent to a risk that GRU



members would violate Mr. Brisets constitutional rights in ¢nmanner alleged. Nor has she
presented evidence to supporeasonable inference that a lack of additional training caused
Briscoe’s death. The District is therefore not subject to municipal liability and is entitled to
summary judgment on Count 4. & ourt will also grant summajydgment for the District on
Lane’s negligent hiring, training, supervisiondaetention claim (Count 19) because Lane has
not offered sufficient evidence to establish an @japlie standard that tistrict violated. And
the Court will grant summary judgment for the Defendants on Lane’s Fifth Amendment claims
(Counts 5 and 6), as Lane did not respond iropposition to the Defendants’ argument that the
availability of adequate post-pievation remedies precludes Lasmedue process claims under the
Fifth Amendment. Finally, the Court concludes that Lane is not entitled to punitive damages
from the District, but that she di@aised a triable question of fat to whether Officer Leo is
liable for punitive damages.
l. Factual Background

The MPD’s Gun Recovery Unit (“GRU”) s specialized patrol unit charged with
identifying and recovering illegal guns from thieeets of Washington, D.C. Police Chief Cathy
Lanier reconstituted the unit in November 20&&e Testimony of Chief Cathy Lanier, PI's
Opp’n Defs.” Mot. Summ. J. Ex. 20 (Oct. 1, 2008iven the long history of gun violence in the
city, the GRU’s mission is boiimportant and dangerous.

While many facts in this caseeain dispute, this much iseadr: On the afternoon of April

26, 2011, four plainclothes GRtdembers were on patrol Boutheast Washington in an

2 See Antoine v. U.S. Bank Nat. Ass’n, 821 F. Supp. 2d 1, 6 (D.D.C. 2010) (deeming an
argument conceded when plaintiff did notpesd to it in opposition ta summary judgment
motion); see also Crawford v. Parron, FaSBupp. 234, 235 (D.D.C. 1986) (holding that a
deprivation of constitutional rights does not constitute a Fifth Amendment due process violation
if a meaningful post-deprivation remedyamailable (citing Hudson v. Palmer, 468 U.S. 517
(1984))).




unmarked black Ford Explorer. They encountdRatpbhael Briscoe on ¢éhsidewalk outside an
apartment complex talking on his cellphorigeposition of Roberto Torres at 49, Feb. 12. 2014
(“Torres Dep.”). As the Expler approached, one of the offisexsked Briscoe if he had a gun.
Deposition of Jordan Katz at 52, Feb. 11, 2014 (“H2&p.”); Deposition of Thomas Sheehan at
44, Feb. 11, 2014 (“Sheehan Dep.”). Briscoe, whs not suspected of any crime, began to
walk away and then to run. Torres Dep. 48, Two officers—Katz and Sheehan—jumped out
of the Explorer and began to chase Brisco&oh Katz Dep. 53; Sheehan Dep. 52. Briscoe
turned left, crossed the streand sprinted down a sidewalk alothg right side of the street.
Torres Dep. 76. Officer Leo pursued in the Explavih the fourth officer, Torres, in the back
seat._lId. at 83. The vehigdassed the two officers on foatchquickly approached Briscoe.
Video 1, Pl.’'s Opp’n Mot. Summ. J. Ex. 27. Ad€0e reached and began to turn right into a
driveway, the Explorer drew pdiel to him. Id. Officer Ledired twice out of the passenger-
side window of the slowing vehiclgijtting Briscoe in the left sidef his back and left buttock.
Deposition of Chad Leo at 81, 107-08, Feb. 19, 201dq'Dep.”); Pl.’'s ®p’'n Mot. Summ. J.
Ex. 33. Briscoe fell in the driveway and wasiteuffed by the officers pursuing on foot. Katz
Dep. 81. An ambulance took Briscoe to the hokpitahe died soon after he arrived. Pl.’s
Opp’n Mot. Summ. J. Ex. 37, at 3. At the seeofficers recoveredeell phone and a BB-pistol
broken into three pieces. Crime Scé&widence Report, Coker Dep. Ex. 2A.

From there the accounts diverge. The pafiissdispute whether Briscoe was in fact
armed. Officer Torres, who was in the back sédhe Explorer, acknowledged that Briscoe was
holding a cell phone when the officers first aggmoed him, but testified he saw a gun in his
hand during the chase. Torres Dep. 63, 81. Offieer the driver, also gisted he saw Briscoe

gripping a pistol in his righttand as he ran away. Leo D8p. Defendants point to the BB-gun



recovered at the scene and Officer Sheehan’s statdirat Briscoe told him “It's not even real!
| should have never run!” Sheehan Decl. {L&ne retorts that the police planted the BB-gun.
Pl.’s Opp’n Def. Mot. Summ. J. at 18. Théeers chasing Mr. Brisa®on foot did not see a
gun in his hand. Katz Dep. 61; Sheehan B3&p. Other eyewitnesses deny Mr. Briscoe was
holding a gun.

The parties also dispute whether, eve@fficer Leo observed Briscoe with what
appeared to be a gun, it was readdméor him to shoot. Officer leecontends he feared for his
safety and that of his fellow officers becaus® Briscoe was running away, he turned towards
the Explorer with a gun in hand. Leo Dep. 111hédtwitnesses, howevencluding two of the
officers, did not see Briscoe turn. Depmsitof LaTonya Boyd at 29, Apr. 7, 2014 (“Boyd
Dep.”); Deposition of Caroletta Inman4®, Apr. 7, 2014 (“Inman Dep.”); Katz Dep. 67,
Sheehan Dep. 80. Each side says the video siggpoposition on both issues. A noted above,
the Court ruled at the hearingatithe video footagand other evidence raise a genuine question
of fact as to whether ¢hshooting was objectively reasable under the circumstances.

. Legal Standards

The Court must grant the Defendantssoary judgment motion if they have

demonstrated no genuine issuaraterial fact exists and they are entitled to judgment as a

matter of law._See Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). To

defeat the motion, Lane must pradei“specific facts showing thétere is a genuine issue for
trial.” Celotex Corp., 477 U.S. at 324. “[A] materfatt is ‘genuine’ . . . if the evidence is such
that a reasonable jugould return a verdict for the nonmovipgrty” on a particular claim.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24886). The Court mustraw all reasonable

inferences in Lane’s favor and accept competent evidence presented by her as true, and may not



make credibility determinations, weigh evidencedi@aw inferences from the facts. See id. at

255; George v. Leavitt, 40+.3d 405, 413 (D.C. Cir. 2005).

[11.  Analyss

A. Municipal Liability of the District of Columbia

In Count 4 of her complaint, Lane seek&itid the District of Clumbia liable for her
son’s death under 42 U.S.C. § 1983, which perguiits against municigiies for policies or

practices that result in violations of constitutibnghts. See Monell v. Dep’t of Soc. Servs. of

City of N.Y., 436 U.S. 658 (1978)Lane alleges that MPD’sifare to provide GRU members
with enhanced training led Officer Leo to use estee force in shooting heon, in violation of
his Fourth Amendment rights. Deficienciegraining police officers can constitute a “custom”
or “policy” under Section 1983 when the failure amounts to “deliberate indifference” to the

constitutional rights of persons with whom fhaice come into contact. See City of Canton,

Ohio v. Harris, 489 U.S. 378, 390 (1989). To kksd municipal liability through deliberate
indifference, a plaintiff must show thattimunicipality disregarded a known or obvious

consequence of maintaining the stajus. _See Connick v. Thompson, 131 S. Ct. 1350, 1360

(2011). In the law enforcement context, a munidipaisregards predictde consequences if it
fails to train “its employees concerning aal constitutional duty implicated in recurrent

situations that a particular @hoyee is certain to face.” Doan v. District of Columbia, 888

F.2d 159, 164 (D.C. Cir. 1989).

i Prior Pattern of Misconduct

Plaintiffs usually attempt to satisfy theéliberate indifference” standard by establishing
a pattern of police misconduct that should hawvethpel municipality on notice of a high risk of

constitutional violations. Connick, 131 S. @t.1360. Following this approach, Lane asserts




that GRU members used excessive force inlainmcidents prior tdriscoe’s shooting. She
contends this history shouldveput the District on notice th&RU members needed additional
training to prevent the unconstitutional use of deé&afce alleged in this case. She attempts to
support her allegation in two ways.

First, Lane offers evidence developedliscovery indicating that, from 2005 to 2011,
GRU members were the subjectléf excessive-force complaints to either MPD itself or the
Office of Police Complaints, @ndependent police review boatdThese prior complaints alone,
however, do not establish a pattern of relevaistonduct. Specifically, Lane has not shown
how the volume of complaints against GRU members compares with that of complaints against
MPD patrol officers in general. Nor has slifeed expert testimony to establish whether that
volume is abnormal compared to similar uaitsund the country. Moreover, the complaint
summaries presented by Lanerait support an inference the incidents involved conduct
similar to that alleged here. The complahsnot indicate, for example, how many incidents
involved shootings, fatal or otherwise, as opposdda® extreme uses of force. Pl.’s Opp’n Def.
Mot. Summ. J., Ex. 38. Indeed, Lane’s own ekdermer MPD officer James Bradley, refused
to opine on whether the complaints suggestedtameaof excessive use of force by the GRU.
Deposition of James Bradley #6970, Feb. 28, 201(#Bradley Dep.”). Finally, as the District
points out, only one of the 15 complaints wasaunsd by the MPD'’s internal affairs department
or the independent review boarBefs.” Reply at 7. While thattt certainly is not dispositive
of the validity of the complaint#, diminishes the force of Lafgeassertion that MPD officials

were on notice of probable misconduct by GRU memblkershort, the number and nature of the

3 Although Lane’s briefs indita there were 25 complaints,riunsel acknowledged at the
hearing that the actual number is 15.



complaints Lane cites do not support a oeable inference that the District knew GRU
members were likely to commit the constitutional violations alleged here.

In addition to GRU complaints, Lane recoufdasr incidents or groupsf incidents which
she contends reflect a patternsofilar misconduct by GRU membérsThe first involved a
rogue GRU officer who in 2011 was convicteccohspiracy to rob and kidnap a suspected drug
dealer. Pl’s Opp’n Defs.” Mot. Summ. J.2&. Although the victim of the crime was shot in
the course of the abduction, the GRU officer wagim®tshooter. Id. at 21. In the civil lawsuit
that resulted from the inciderthe court found that the GRU aféir was acting outside the scope
of his official duties. Defs.” Reply Ex. 1Second, Officer Katz andsapervisory GRU officer
not directly involved in thigase shot a suspect in May 2009. Katz Dep. 104-05. The suspect
pled guilty to assaulting an officer during the contation. _Id. at 106. In an affidavit submitted
in the suspect’s criminal case, however, sev8Rl officers, including Officer Katz, testified
that the suspect fired his gun, which was inconsistéth the forensic evidence. Pl.’s Opp’n
Defs.” Mot. Summ. J. Ex. 18, Ex. 22. In the thaase, two citizens allegehey were assaulted
by GRU officers, but did natlaim that the officers used a firearm. 1d. Ex. 34. Fourth, Lane
cites deposition testimony by Officer Katz acknadgimg that he has shbwo other citizens (as
well as three dogs) during his ten-year MPD cardeatz Dep. 106—09. Lane does not cite any
evidence, or even allege, that Officer Katedibis weapon improperly in these instances.

These incidents, while troubling in numeraeaspects, do not eslesh a pattern of
similar misconduct by GRU members sufficient to i District on notice that the officers
were likely to violate clear congitional duties regarding use of d@atbrce. In fact, other than

Officer Katz’s prior shootingsjone of the incidents involvagse of deadly force by a GRU

* It is unclear to what extent the four sgiecincidents cited by Liae are included in the 15
citizen complaints discussed above.



officer in the line of duty. And, as noted abokane has not presented evidence that any of the
shootings by Officer Katz were unjustified. Agesult, Lane has nottaeblished a pattern of
constitutional violations sufficidrio warrant an inference of lidzerate indifference on the part

of the District. _See Connick, 131 S. Ct. at 1386tman, 888 F.2d at 165.

il. “Patently Obvious” Need for Training

While plaintiffs typically seek to pve deliberate indifferenda failure-to-train cases
through a pattern of prior miscondutttey may also establish liatyliif the need for training is

“so patently obvious” under the circumstances thilure to providet amounts to deliberate

indifference to a likely risk._@nhnick, 131 S. Ct. at 1361; see aParker v. District of Columbia,
850 F.2d 708, 708 (D.C. Cir. 1988) (finding municifpability due to “systematic and grossly
inadequate training, discipline, and supervision”). Lane pdsit the need for enhanced
training was clear in this cabecause GRU members were midcely to confront potentially
armed suspects. Indeed, as Lane emphadi/els, Chief Lanier appeared to recognize the
necessity of enhanced training when she announced the restoration of the GRU in testimony
before the D.C. City Council in 2008. Pl.’s Opefs.” Mot. Summ. J. Ex. 20 (promising that
the GRU would be “staffed with officers widnhanced training on identifying and recovery
illegal guns”). Despite Chief Lanier's commitmethree of the four GRU officers involved in
this case, including Officer Leo, testified thegd not received anyatining other than the
standard weapons and use-of-force training th&RD patrol officersreceive. Katz Dep. 107;
Leo Dep. 27; Sheehan Dep. 33; Torres Dep. 18.

Although the enhanced dangertibé GRU’s work would appedwm call for at least some
specialized training—as Chief heer herself acknowledged—Laheas not established that the

standard training received by GRifficers was so deficient as ¢toeate a “patently obvious” risk



of constitutional violations. The record indicatestthll MPD patrol officers receive, in addition

to their police academy training, biannual fireagualification training.See Ehrlich Decl.

4-5. This standard training includes “simulat[@fhactual field conditions in which an officer

is confronted with various circumstances in while use of his or heervice weapon may not

be appropriate.”_Id. The simulation training is supplemented with classroom instruction on the
proper use of force. Id. Lane has not demaitestk how this training ideficient in light of

GRU’s mission and responsibilities.

Relatedly, Lane has not identified what gpe@dditional training the MPD should have
provided to GRU officersr how that training would havegrented her son’s death. In his
deposition testimony on the training of the GRBificers, Mr. Bradleyopined that the GRU
officers should have been instructed on anegplre called “Strong Side, Weak Side,” which
purportedly helps officers identify a suspecisninant hand, as well as the results of a
Department of Justice study called “ProjechMles” on how to handle armed individuals.
Bradley Dep. 156-57, 179-80. He also offered @RU officers should have been cross-
trained with federal law enforcement officellg. at 135. Other than identifying whether a
suspect is right or left-handed, Bradley dat elaborate on what the additional training
specifically would entail or what additionskills GRU officers would have acquired beyond
those taught in the standardoiaal training. Absent such detdibne cannot establish that it
was “patently obvious” to the District that the lawfkadditional training “create[d] an extremely
high risk that constitutionaliolations [would] ensue.”_City of Canton, 489 U.S. at 396

(O’Connor, J., concurring in part and dissegtin part); see also Dorman, 888 F.2d 159

(upholding qualified immunity when officers werained in recognizing suicide risk).

10



ii. Causation
Finally, Lane has failed to demonstrateshe must, how “the deficiency in training
actually caused” Officer Leoactions. _City of Canton, 489 U.S. at 391. The only evidence
Lane presents on causation istiimony by her expert that, withcremental training, Officer Leo
would not have “overreacted” during his puit of Briscoe. Bradley Dep. 135, 139-40, 153.
Without more, however, a reasonable jury could apeculate that the lack some unspecified
training contributed to Briscoe’s death. The alogeof a causal link distinguishes this case from

Parker v. District of Columbia, on which Lane party relies. In_Parker, the D.C. Circuit found

the District’s failure to providehysical training in the use of northel force left an officer with
no other choice but to resort to shooting a susphie attempting to seeva warrant. 850 F.2d
at 713. Lane has offered no swausal connection here.

To sum up, “[i]n virtually every instance . a .8 1983 plaintiff will be able to point to
something the city ‘could have done’ to prevéirg unfortunate incident.”_City of Canton, 489
U.S. at 392. More, however, is needed to establish municipal liability. Because Lane has not
presented sufficient evidence to establish titMPD’s standard use-of-force training is
deficient, what specifically GRU officers shouidve been taught in addition to the standard
training, or how the lack of additional trainiogused Briscoe’s death, the Court must grant
summary judgment for the District on Count 4.

B. False Arrest

Count 15 seeks to hold Officer Laad the District liable for faésarrest of Mr. Briscoe.
In order make out a claim for unlawful arrestneamust allege an “unlawful deprivation of
freedom of locomotion for any amount of time, dtual force or a threaf force.” Marshall v.

District of Columbia, 391 A.2d 1374, 1380 (D.C. 1978). An arrest is unlawful when there is no

11



probable cause for that arrest. “Gengrglrobable cause exists where the facts and
circumstances within the arresting officer’s kneslge, of which he had reasonably trustworthy
information, are sufficient in themselves to warrameasonable belief that an offense has been

or is being committed.”_Amobi. D.C. Dep’t of Corr., 755 F.3d 980, 990 (D.C. Cir. 2014). The

Court draws all inferences regarding proleatduse in favor dhe non-moving party, but
considers the information that was available ®alresting officer from the perspective of that

officer. Bradshaw v. District of Columbid3 A.3d 318, 324 (D.C. 2012). The District may be

vicariously liable for false arrest, as withet torts committed by District employees in the

scope of their employment, under the doctrineegbondeat superior. See Armbruster v. Frost,
962 F. Supp. 2d 105, 116 (D.D.C. 2013); Marshall, 391 A.2d at 1380.

The evidence does not support a conclusionBhiatoe was arrestatliring his initial
contact with the police: One tie officers in the Exploreiraply asked him whether he had a
gun. But Briscoe surely was arrested whemwhs shot. By shooting and then handcuffing him
where he fell, Officer Leo andelother officers quite literally geived Briscoe of his “freedom

of locomotion.” Marshall, 391 A.2d at 1380hds, the critical question is whether probable

cause existed for the arrest. hiissue of probable causediffialse arrest case is a mixed
guestion of law and fact that tkvéal court should ordharily leave to the jury.” See Amobi, 755
F.3d at 990. So itis here. The District concdtlese was no probable c&u® arrest Briscoe at
the time of the initial encounteHe was not suspected of a crime and was confronted by the
officers while talking on his cell phone merely besmhie “looked suspicious.” Defs.” Mot.
Summ. J. at 39. But probable cause for an awestd have existed had Briscoe produced a gun
and threatened Officer Leo as he fled. discussed above, however, the evidence creates a

genuine question of fact as to whether Briscaksdi. This factual dispute precludes the Court

12



from finding, at this stage of tlease, that the officers had probatédeise to arrest Mr. Briscoe.
The Court must therefore deny the District'ssnary judgment motion on Count 15.

C. Common Law Negligence

Count 20 alleges that Officer Leo was negligerhis pursuit and shooting of Briscoe.
In a negligence action, “[t]he plaintiff must estish by competent evidence a standard of care;
that the defendant violated ttstndard; and that such violatiproximately caused injury to the
plaintiff.” . . . When an expert'testimony is required, the expemtst articulate and refer to a

standard of care by which the defiant’s actions can be measured.” District of Columbia v.

Carmichael, 577 A.2d 312, 314 (D.C. 1990) (citatimemmoved). The standard of care must be
specific to the circumstances, not based on inferdnosspersonal experienced. The District
is vicariously liable for any torts committed byfioérs in the scope of their employment. See
Armbruster, 962 F. Supp. 2d at116.

The District contends #t Lane has not alleged negligermt&ms separate and apart from
her assault and battery claims because she hastadlished that Officer Leo violated a national

standard of care for the used#adly force._See RawlingsDistrict of Columbia, 820 F. Supp.

2d 92, 109 (D.D.C. 2011) (“The duty nt use excessive force cangetve as the standard of
care for the negligenceunt.”). The Court disagrees. While Lane has not provided evidence
that it was negligent for the officers to pur&réscoe after he began to run away—indeed, her
own expert testified in his gesition that the police did notig wrong up to the point of the
shooting, Bradley Dep. 112—she has offered @vi@ that Officer Leo violated a national
standard of care by shooting Mr. Briscoe.his deposition, Lane’sxpert described national
standards of care, or “shooting protocols,” that instruct officers h@sdalate their use of force.

Id. at 7577, 120-23. Mr. Bradley also described bfiiwers are supposed to calibrate force to

13



the precise threat they coaoifit, and should consider otheeams—such as taking cover or
returning to apprehend the suspect later—whead with armed individuals. 1d. at 117-19.
Bradley explained as well that the standar@srational: He assertéide Los Angeles police
force follows the same practices, and begangoudis New York City’s standard when he was
cut off by Defendants’ attorney. Bradley respondéd:long as you're happy with it . ... I just
don’t want you to say—I don’t want it to come outlathat | wasn't abléo articulate what an
actual standard was in police shootings and usercé.” 1d. at 130. Fingy, Bradley pointed to
MPD orders and District statutasd regulations that heays reflect these ti@nal norms._Id. at
73-74, 120-25. Based on Bradley’s axpestimony, the Court finds that Lane has offered
evidence of a national standard of care forafderce and therefore Wideny the Defendants’

summary judgment motion on Count 20.

D. Negligent Infliction of Emotional Distress

Count 16 alleges negligent liction of emotional distresSNIED”). A plaintiff can

recover for NIED “if the defendant’s actions sad the plaintiff to be ‘in danger of physical

injury’ and if, as a result, the plaintiff ‘fead for his own safety.” Hedgepeth v. Whitman

Walker Clinic, 22 A.3d 789, 796 (D.C. 2011) (citatiard references removed). “[T]he alleged
emotional distress must be ‘seribaad ‘verifiable.” Id. at 797.

The District asserts that no reasonable juyidd@onclude that MBriscoe feared for his
safety as he ran away or afteras shot. Defs.’ Reply at 22Assuming a jury finds negligence
on the part of Officer Leo, however, Lane h#fered sufficient evidence to raise a question of
fact as to whether that negligencaused Briscoe to be in dangéphysical injury and to fear

for his own safety. For examphlijtnesses testified that aftee had been shot Briscoe looked

14



“terrified” as he screamed and gasped for Bioyd Dep. 18; Inman Dep. 44. Due to this factual
dispute, the Court must deny the Distts summary judgment motion on Count 16.

E. Neqgligent Hiring, Training, Supervision, and Retention

Lane alleges in Count 19 thidue District is liable fothe negligent hiring, training,
supervision, and retention of Qfér Leo and other GRU memberEo prove this claim, Lane
must establish that the Disttiviolated a national stanahbof care for hiring, training,
supervising, or retaining officemwith responsibilitie like those of the GBR members. Lane
attempts to meet that burden in two waghe first contends thddr. Bradley’s expert
testimony—that other jurisdictionmovide intensive training on djn-risk interactions and that
he himself received certain trang some 20 years ago—establshenational standard for use-
of-force training. Bradley Dep. 135-37. Lane asgues that Chief Lanier established a
standard of care by promisingathtGRU members would receigpecialized training. Pl.’s
Opp’n Mot. Summ. J. at 39-42. Nagtr approach hits the mark.

As discussed previously in the context ohke& municipal liability claim, Bradley fails
to explain what training the Birict should haverovided GRU members, how that training
differed from the biannual use-of-force trainiay MPD patrol offices receive, and how the
lack of additional training cauddhe shooting. As a result, lestimony and expert reports shed
virtually no light on whether a tianal training standard existigr GRU-type units or how the
District violated it. As to Cief Lanier’'s statements to thetZiCouncil, general promises of
more training do not establish a specific, atdble standard of care. See Carmichael, 577 A.2d

at 314. Accordingly, the Court will grant summary judgment for the Defendants on Count 19.

15



F. Punitive Damages

Finally, Lane seeks punitive damages againgt that District and Officer Leo. Absent
an express statutory mandate or “extraordic&ngumstances,” punitive damages are unavailable

against the District of Columbia. ButeraDistrict of Columbia, 235 F.3d 637, 658 (D.C. Cir.

2001). As relevant here, “extraordinary cir@tances” exist where ‘f@aunicipality or its
policymakers have intentionally adopted [an] unconstitutional policy that caused the damages in

guestion.” _See Daskalea v.dirict of Columbia, 227 F.3d 433, 447 (D.C. Cir. 2000). Because

Lane has not offered evidence that Briscoe’s death resulted from any unconstitutional policy
promulgated by city officials or taxpayers, she is not entitled to receive punitive damages against
the District. _See Butera, 2353d at 658 (vacating a punitive damagevard against the District
because there was no evidence of an undatistial policy); Daskalea, 227 F.3d at 447
(reversing jury’s award of punitive damagesen though the District was deliberately
indifferent to repeated episodes of sexual vioéeim the prison, because the plaintiff’s injury
was not caused by an unconstitutional policy).

With respect to Officer Leo, Lane has raisddable issue of fact on the availability of
punitive damages if “there [is] is evidence from which a reasonable jury could find . . . malicious

intent or willful disregard for another'sghits.” King v. Kirlin Enters., Inc., 626 A.2d 882, 884

(D.C. 1993). Viewing the evidence in the lightshéavorable to Lane, the Court concludes she
has met this standard. The Court will #fere deny the Defendants’ motion for summary
judgment on this issue and reserve any deciggarding the availability of punitive damages

against Officer Leo until eithéhe end of Lane’s case or thest of evidencat trial.
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IV. Conclusion
For the reasons discussed above, the Caliyrant summary judgment in favor of the
Defendants on Counts 4, 5, 6 and 19. The Gailirdeny summary judgment on Counts 1, 2,

15, 16, and 20. An appropriate araall accompany this opinion.

%Z%W L. 4/%‘

CHRISTOPHER R. COOPER
United States District Judge

Date: November 3, 2014
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