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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KATHRYN SACK,
Plaintiff,
V. CaseNo. 12¢v-00537 CRO)
CENTRAL INTELLIGENCE AGENCY,

Defendant

MEMORANDUM OPINION AND ORDER

On September 16, 2014, the Court issued an Order granting in part and denying in part the
Central Intelligence Agency@CIA’s”) motion for summary judgment in this Freedom of
Information Act (“FOIA”) case. The question now before the Court is whethersitwithin the
Court’s power to grant the Plaintiff, Kathryn Sack, an extension of time to appsammary-
judgment order.The parties agrehat the technical requirements for extending the deadline to
appeal were not met because Saicknot file her extension motion within the applicable deadline
and did not file a fee petition, which could have tolled that deadline. But Sack contends that the
appeal deadline should nonetheleeextended after the fact because the partiesiwéne
process of negotiating fees when the extendeadline passedrhe Court cannot extend the
appealdeadline on this basis, howeveechuse théling of a timely motion to extend the appeal
deadline is a mandatory jurisdictional requiremeftcordingly, the Counvill vacate its prior
Order.

l. Background

The Court hasletailed the factual background of this caspriar opinions anavill focus
its attentionon the procedural facts underlying tlisue Kathryn Sack brought this FOIA action

to compel the release of records withheld by the CIA in response to a series sfsrémyuescords

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2012cv00537/153668/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2012cv00537/153668/65/
https://dockets.justia.com/

regardingthe agency’s practice of administeripglygraphtests tgorospective employeessack
alleges sheought the records to demonstrate sources of inaccuracy and bias in the design and
implementation of the testimgogram. Compl. § 13-37. On September 16, 2014, the Court
granted in part and denied in part the CIA’s renewed motion for summary judgment, fimeling
bulk of the agency’s withholdings to be appropriate. However, the Court ordered the CIA to
disclose certain documents previously withheld ufd2rA Exemption 3, antb eitherprovide
additional justification for certain withholdings made pursuant to the Nationalitye&ar or
releasdéhose records to Sack.

On December 2, 2014, after several extensions of the disclosure deadline, thellpdrties f
and the Court granted, a Joint Motion to Vacate the Disclosure and SupplementatiameDeadl|
(“Motion to Vacate”). In their joint motion, the parties agreed that the CIAdvaléase certain of
the withheld documents in exchange for Sack’s withdrawheofemaining challenge to
documents unaeExamption 3, thereby “resolv[in@ll outstanding issues in this matter, with the
exception of the issue of attorneys’ fees.” Joint Mot. to Vacate { 2. In the Mirdee gdanting
the Motion to Vacate, the Court further ordered the parties to submit a staturepoltefore
January 15, 2015 on the issue of attorneys’ fees. On January 21, 2015, trex@oadled the time
to file the statusaport until February 16, 201per the parties’ request. Tpartiesthenfiled the
report on February 26, 2015, informing the Court that Heel/reached an agreement in principle
on the attorney fees issue. Subsequently, on March 11, 2@1& parties filed a Notice of
Settlement for Costs and Attorneyes.

Up to this time neither party had filed a notafeappeal or requested an extension of time to
appeal.On May 1, 2015, however, Ms. Sack mowezgarte to extend the time to notice an appeal
pursuant to Federal Rule of Appellate Procedure (“FRAP”) 4(a)(5), @tpending motion in a

relatedD.C. Circuit case which would have affected an appeal of this cafter the Court granted
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Sack’s motion on May 4, 2015, she moved to modify the Court’s January 21 Mirdge Which
granted her aaxtension of time to file a fee petitioimto an extension of time to file an appeal on
the merits pursuant to Federal Rule of Civil Procedure (“FRCP”) 58(e). The Céhwhée, has
moved for reconsideration of the Court’s May 4, 2015 Order granting an extensiorappds
deadline.

1. Analysis

UnderFRAP 4(a)(1)(B),“a notice ofappealmay befiled by anypartywithin 60 daysafter
entryof the judgment or ordeppealedrom.” This deadlineanay bemodifiedonlyif “a partyso
moves ndaterthan30 daysafterthetime prescribedy this Rule 4a) expires.” Fed.R. App. P.
4(a)(5). The periodwithin which a notice ofappealmust befiled beginsto run uponentryof a
“final decision.” 28 U.S.C. § 129TA decisionis notfinal unlesst ‘ends thditigation on the

meritsandleavesnothing br the courtto do butexecutehe judgment.” Bluev. D.C. Pub.Schs,

764 F.3d 11, 1%D.C. Cir. 2014) (quotingvan Cauwenberghe Biard, 486U.S.517, 521-22

(1988)). Here,Ms. SackconcedeshattheCourt'sDecembel, 2014Minute Order—which
vacatel its orderrequiring theCIA to file a supplemental memorandumefectivelyclos[ed]the
case€, Pl.’s Mot. for Enlargement oTime [Dkt. No. 51]at 1, andwasthus d‘final decision”within
themeaningof 28 U.S.C. § 1291At this point,the only remainngissuein thecasewasattorneys’

fees,andtheappealdeadlinebeganto run. SeeBudinich v.BectonDickinson & Co., 486J.S.196,

199-203 (1988) (holdinthatafinal decisionis enteredvhenall merits+elatedissueshavebeen
resolved, withoutegad to anyancillary disputegegardingcostsor attorneysfees);Elec Privacy

Info. Ctr. v. U.S.Depgt of HomelandSec, 811F. Suypp. 2d 216, 224D.D.C.2011)(“If a courthas

resolvedthemeritsof acasethrough dinal orderandonly astatutoryrequesfor attorney’sfees
remainsthemeritsof thecasearenolongerpendingfor appealpurposes and the judgmesit

consideredinal andimmediatelyappealablg). Accordingly,the deadlingo file anappeal
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regardingthemeritsof this caseunder RAP 4(a)(5)wasFebruary?2, 2015, sixtydaysafterthe
December2, 2014 MinuteOrder,andthetime to seekan extensionof thetime to appealkexpiredon
March4, 2015 assetforth in FRAP 4(a)(5)

Thefiling of atimely notice ofappeais both“mandatey andjurisdictional.” Browderv.
Dept of Corr.,, 434U.S. 257, 264 (1978)Neitheradistrict court nor acourtof appealsnaygrant a
furtherextensiorof time aftertheexpirationof thethirty-dayextensionperiod providedor in

FRAP4(a)(5). E.g, Ali v. Lyles, 769 F.2d 204, 20@tth Cir. 1985)(citing Felix v. Cardwell 545

F.2d 92(9th Cir. 1976). If adistrict courtgrantedsuchanextensionthe court of appeals would be

requiredto dismissthe casefor lack of jurisdiction Bowlesv. Russell 551U.S.205, 209-13

(2007). Here,underFRAP 4, Ms. Sackhaduntil March 4, 2015to moveto extendthe deadlin¢o
file a notice ofappeal.Her May 1, 2015requesffor anextensiorwasthereforeuntimely. The
Court mustadhereo the mandator{federaRulesandcannotextendSack’sappealdeadline.

Ms. Sack’sargumentdo thecontraryareunconvincing. Shérst contendshatFRCP58(e)
allowsthe Courtto converthermotionfor anextensiorof timeto file afeepetitioninto aFRCP
59(e)motionto alterajudgment,therebytolling theappealdeadline. FRCP58(e) provides:

Ordinarily, the entry of judgment may not be delayed, nor the time for appeal

extended, in order to tax costs or award fees. But if a timely mioti@itorney’s

fees is made under Rule 54(d)(2), the court may act before a notice of appeal has

been filed and become effective to order that the motion have the same effect under
Federal Rule of Appellate Procedure 4(a)(4) as a timely motion under Rule 59.

Fed.R. Civ. P.58(e). For Rule 58to have theolling effectexplainedabove two conditions must
bemet: (1) atimely motionfor attorneysfeesmust bemadeunder Rulé4(d)(2),and(2) the court
mustexercisdts discretionto orderthatthemotion have aolling effectbeforea notice ofappeal
hasbeenfiled andbecomeeffective. Fed.R. Civ. P.58(e). As to thefirst requirementSacknever
filed amotionfor attorneysfees. And neitherherrequesfor anextensiomor theparties’

settlemenbf attorneysfeescanbetreatedasamotionfor attorneysfees. The FederaRules
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containno ambiguitywarrantingsuchamagicaltrarsformation,andSack’sargumenthatpolicy
considerationgavor settlementannotrumpthe mandatoryandjurisdictional, rulesthatapplyto
appealdeadlines.Therefore thefirst requiremenbf Rule 58(e)s notsatisfied.

As to thesecondrequirementSackmaintainsthatthe Court should modifys order
extending théimeto file a jointstatusreportto reflectwhat sheclaimswasthe Court’'sintentionto
extendtheappealdeadline Underthisview, herrequesto extendthedeadlineto file astatus
reportimpliedly requestednextensiorof theappealdeadline. But Sackneveraskedthatthe
appealdeadline bextendedrather,sherequeste@nextensiorof time to inform the Court
regardingsettiemennegotiationdecausderattorneywassufferingfrom a“persistentliness.”
Consent Motfor Extension offime to File JointStatusReport(Jan14, 2015).By grantingthis
requestthe Courtneverexpresslyor impliedly exercisedts discretionto extendtheappeal
deadline.In sum,Sack’sargumenthattheappealdeadline should blled lacksmerit.

Ms. SacknextsuggestshatFRCP58(e)is designedo dlow courts ofappealgo hearall
controversiest thesametime andto discouragesatellitelitigation overfees. SheargueghatFRCP
58(e) should apply notwithstandihgrfailure to file amotionfor attorneysfeesbecauseét would
bejudicially efficientandbecause contraryholding wouldforcelitigatorsto file motionsfor
appeabrematurelywhile settlemennegotiationsareongoing. Pl.’Replyat 2—-3. But theseare
policy argumentsfor rewriting the FederaRules,something the Coui$ in no positionto do. And
Sackhasnotconsideredhatanappealsourtmay consolidate théwo appealsat anytime, thereby

servingjudicial economywhile still adheringo the FederalRulesof AppellateProcedure.

1 Anothermemberof this Courtrecentlyconfrontedoreciselythe sameissuein anotherFOIA case
broughtby Ms. Sackand,for thesamereasonsfoundthatthe Courtackedjurisdictionto grantan
extensiorof time to appeakfterthe deadlinesetforth in FRAP 4 hadexpired. SeeSackv. Central
IntelligenceAgency,OrderDenyingMotion for Extension offime, Civ. No. 12-244(EGS) at 9
(D.D.C.July 1, 2015).




Nothingpreventedvis. Sackfrom filing for bothanextensiorof time to submita joint
statusreportaswell asanextensiorof timeto file a notice ofappeal. In the endMs. Sackmissed
herdeadlineto file amotionto appealandher motion requestingn extensiornof time to appeal
wasuntimely. Basedon theCourt'sDecembeR2, 2014 MinuteOrder,thedeadlineto noticean
appealwasFebruary 2, 2015ndthetime to moveto extendthe deadlinexpiredonMarch 4,

2015. Sackmissedbothdeadlines Accordingly, the Court'$lay 4, 20150rdergrantingPlaintiff
anextensionto file herappeawasissuedn errorandwill bevacated

1. Conclusion

For the foregoing reasons, it is hereby

ORDERED that [58] Plaintiffs Motion to Modify 1/21/18Minute Order is DENIED as
moot. It is further

ORDERED that [60] Defendant’s Motion for Reconsideration is GRANTED. It is further

ORDERED that [63] Plaintiffs Motion to Stay Case is DENIED as moot. And it is further

ORDERED that the Court’'s May 4, 2015 Order Granting Plaintiff's Motion for Extension
of Time to File Notice of Appeal is VACATED.

SO ORDERED.

ot iplne L. (e
CHRISTOPHER R. COOPER
United States District Judge

Date:  Auqgust 26, 2015
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