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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

SAFETY RESEARCH & )
STRATEGIES, INC,, )
)

Plaintiff, )

)

V. ) Civil Action No. 12-551 (ESH)

)

U.S. DEPARTMENT OF )
TRANSPORTATION )
)

Defendant. )

)

MEMORANDUM OPINION

Plaintiff Safety Research & Strategies, Inc. (“SRS”) has sued the U.S. Department of
Transportation, alleging that def#ant has violated the Freedominformation Act, 5 U.S.C.
8 552et seq (“FOIA”). (Complaint, Apr. 10, 2012 [EF No. 1].) Before the Court is
defendant’s Motion for Summadudgment (July 11, 2012 [ECF Ng).(“Def.’s Mot.”)), and
plaintiff's Opposition to Defend#’s Motion for Summary Judgent and Cross-Motion for
Partial Summary Judgment, (Aug. 28, 2012 [EGF ND] (“Pl.’s Opp’n™)). For the reasons
stated, the Court will deny defendant’stroo and hold plaintiffs motion in abeyance.

BACKGROUND

On November 22, 2011, plaintiff sent a FO&quest to the National Highway Traffic
Safety Administration (“NHTSA”) of the U.®epartment of Transportation. (Defendant’s
Statement of Material Facts, July 11, 2012 [ECF 6] (“Def.’s Facts”) 1 6.) Plaintiff sought
“copies of any and all of NHTSA'’s corpgendence, manufacturer responses, additional

correspondence or submissiongluning but not limited to eleainic indices or attachments
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involving Recall 08C002000, Evenflo Discovergr seats models 390, 391, 534 and 552, and
associated travel systems.Id.( citing DiMarsico Decl. Ex. ANov. 22, 2011 Letter.) Plaintiff
further requested three speci@iategories of records:

(1) Copies of laboratory test reports andeas conducted by NHTSA that led to the
recall of the Discovery car seats, models 390, 391, 534 and 552;

(2) All correspondence and other docunation, including, butnot limited to
meeting minutes and agendas, eledtrocommunications from NHTSA to
Evenflo concerning those tesind their outcomes; and

(3) Evenflo’s chronology “of all principal events that were the basis for the
determination that the defect relatednotor vehicle safgt including a summary
of all warranty claims, field or serviceperts, and other information, with their
dates of receipt,” associated wRecall 08C002000, as required under Sec 573.1
Defect and noncompliance information report.

(1d.)

NHTSA determined that responsive recordsild be located in the Office of Defects
Investigation (“ODI”) and the New Car Asseasant Division (“NCAP”). (DiMarsico Decl.
1 19.) Those offices then identified persdnrikely to have reponsive records.ld.) The
potential document custodians were instructezsetorch their paper fileslectronic files, and e-
mail correspondence for documents tedito plaintiff's request.ld.) Through that process,
NHTSA identified 158 pages, 16 photographs, an@l@os that were resnsive to plaintiff's
request, of which 104 pages were exempt frel@ase under FOIA Exeripn 4. (Def.’s Facts
19 11-12, citing DiMarsico Decl. §{ 23-24Thus, on January 6, 2012, NHTSA released 54
pages, 16 photographs, andi@eos to plaintiff. [d. § 11, citing DiMarsico Decl. 1 23, 25.)
All of the above documents related to category (Id.) NHTSA did not identify any
documents responsive to egbries (2) or (3). 14., citing DiMarsico Decl. § 23.)

On January 12, 2012, plaintiff appeaNMHTSA's initial determination. I¢.  13;

DiMarsico Decl. Ex. E, Jan. 12, 2012 Lette©n February 14, 2012, NHTSA'’s Chief Counsel



notified plaintiff that he had determinedatiresponsive records may exist elsewhere in
NHTSA's files, and remanded plaintiff's FOIA requesid. (] 14, citing DiMarsico Decl. Ex. F,
Feb. 14, 2012 Letter.) On February 27, 2012 TISH’s FOIA Speciabt contacted the
previously-identified potential document custnas and requested that they conduct another
search of their records, thime for “internal communication®lated to ‘[a]ll correspondence
and other documents, including, but not limitedneeting minutesra agendas, electronic
communications from NHTSA to Evenflo conngrg these tests andetin outcomes.” Id. § 16;
DiMarsico Decl. § 29.) Agency personnel itlBed 641 pages and one video that were
responsive to the new request, of which 23 pages were exempt from release under FOIA
Exemptions 4 and 5. (Def.’s Facts {{ 19-21; DiMarsico Decl. 1 31.)

Plaintiff has filed suit, challengg the adequacy of NHTSA's search.

ANALYSIS
STANDARD OF REVIEW

The Court may grant a motion for summargigment if the pleadings, the discovery and
disclosure materials on file, and any affidavitewltithat there is no genuine dispute as to any
material fact and that the movant is entitlejuiigment as a matter of law.” Fed. R. Civ. P.
56(a), (c). The moving party bears the burdedevhonstrating an absenaka genuine issue of
material fact in disputeCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Factual assertions
in the moving party’s affidavit may be accepted as true unless the opposing party submits his
own affidavits, declarations, or docentary evidence to the contrarjfeal v. Kelly 963 F.2d
453, 456-57 (D.C. Cir. 1992).

“FOIA cases typically and apppriately are decided on motiofeg summary judgment.”
Defenders of Wildlife v. U.S. Border Patr6R3 F. Supp. 2d 83, 87 (D.D.C. 2009) (citations
omitted). “In a FOIA case, summary judgment may be granted to the government if ‘the agency
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proves that it has fully discharged its obligas under the FOIA, after the underlying facts and
the inferences to be drawn from them are tromesl in the light most favorable to the FOIA
requester.” Fischer v. U.S. Dep’t of JusticB96 F. Supp. 2d 34, 42 (D.D.C. 2009) (quoting
Greenberg v. U.S. Dep'’t of Treasudy0 F. Supp. 2d 3, 11 (D.D.C. 1998)).

. ADEQUACY OF SEARCH

Plaintiff does not challenge the agencyishivolding of certain mrial under FOIA
Exemptions 4 and 5, but instead;liiallenges the adequacy of tigency’s search(Pl.’s Opp’'n
at1.) “An agency fulfillsts obligations under FOIA it can demonstrate beyond material
doubt that its search was ‘reasonably catealdo uncover all relevant documentsValencia-
Lucenav. U.S. Coast GuartiB0 F.3d 321, 325 (D.C. Cir. 1999) (quotifwitt v. Dep't of
State 897 F.2d 540, 542 (D.C. Cir. 1990)). “[T]he isdo be resolved is not whether there
might exist any other documents possibly responsiike request, but rather whether the search
for those documents was adequaté/eisberg v. U.S. Dep’t of Justicé45 F.2d 1476, 1485
(D.C. Cir. 1984).

The adequacy of the search dependtherparticular facts of each cadd. Thus, to
meet its burden, the agency must provide a “reddpmietailed affidavit, setting forth the search
terms and the type of search performed, andiangethat all files likelyto contain responsive
materials . . . were searchedJglesby v. U.S. Dep’t of Arm920 F.2d 57, 68 (D.C. Cir. 1990).
While agency declarations in this regare afforded a presumption of good fagke, e.q.
SafeCard Services, Inc. v. Sec. & Exch. Comf26 F.2d 1197, 1200 (D.C. Cir. 1991), if “the
record leaves substantial doubt as to the @eficy of the search, summary judgment for the
agency is not proper.Truitt, 897 F.2d at 542. Plaintiff points several supposed inadequacies

in NHTSA's searches, each of which will be addressdhtim



A. Similarity of First and Second Sear ches

First, plaintiff asserts that NHTSA hasléal to demonstrate that the second search
conducted on remand was different from the firsing material respect. (Pl.'s Opp’nat 7.) As
evidence of this fact, plaintiffoints to NHTSA’s descriptions dfie two searches run by one of
the ten document custodiamdt. John Abbott, which arvirtually identical. $eead.)

Additionally, plaintiff point to the declaration of one ofetlagency’s Attorney Advisors, who
stated that to conduct the second searchaglacy’s FOIA specialicontacted the same
employees “who had previously been identifeedlikely to have responsive recordsld. @t 8
n.3, citing DiMarsico Decl. 1 29.) Plaintéirgues that because NHTSA'’s Chief Counsel
acknowledged that there might be additionapmnsive records beyond those identified in the
first search, the fact that thecond search was so similar to finst gives rise to a “reasonable
doubt” as to the adequacy of the agency’s effoi$ee(. at 6-8.)

However, in its reply, NHTSA has clarifig¢de situation, for altough the two searches
employed the same methodology, they did in ¢éiter in scope. (Defendant’s Reply to
Plaintiff's Opposition and Opposition to Plaintiff's Partial Cross-Motion for Summary Judgment,
Sept. 14, 2012 [ECF No. 12] (“Def.Reply”) at 4-5.) Specificall in its initial search, NHTSA
erroneously interpreted plaintiff's requesteasompassing external communications between
NHTSA and Evenflo, but not internal commurtioas within NHTSA relating to the Evenflo
matter. Gee id) Before the second search, howettee,agency acknowledged that plaintiff's
request included all of NHTSA's internal conpesidence relating to the &nflo matter, and as a
result, it expanded the scope of the remdrsisarch to include those materialSe€ idat 4;
Second DiMarsico Decl. I 14.) Thegplanation is bolstered byetliesults of the second search:

the 641 pages identified therein “consisted thgasf internal communications between NHTSA



employees concerning the Evenflo matter.” (Def.’s Fad.)] In light of this explanation, the
Court does not find that the two searches werg@radar as to cast dotibn the adequacy of
NHTSA'’s search procedures.

B. Failureto Provide Search Terms

Second, plaintiff argues that NHTSA has not iteeburden to demonstrate the adequacy
of its search efforts because ish#ot provided the search terms tivatre used by nine of the ten
custodians in identifying responsive documentd.’s(BPpp’'n at 8-9.) With its reply, defendant
submitted two supplemental declarations to asslthis concern. First, one of NHTSA's
Attorney Advisors stated that the agency diduss a single set of search terms because they
have no agency-wide document management syisterhich to run universal search terms.
(SeeDef.’s Reply at 6, citing Sead DiMarsico Decl. 1 9.) Insad, the agency identified ten
individuals as potential documetustodians and instructed thémsearch their email, their
network and personal computer drives, andrtbiice and personal paper files for records
relating to plaintiff's request.Sgeid., citing Second DiMarsico €l. 1 9-11.) Defendant
claims that instructing employees on specific search terms to use is not necessary when a request
involves a “discrete issudike a particular recallas was the case heresegd., citing Second
DiMarsico Decl. 1 10.) To support thaaich, NHTSA also submitted a supplemental
declaration from John Abbott, one of tha fotential document custodians. Mr. Abbott
explained that he manually searched all offites for any folders or documents containing the
words “Evenflo,” “Discovery,” and “NCAP,as well as “more generic namesfd.(at 6-7,
citing Second Abbott Decl. 1 8.)

In its reply, Plaintiff agues that those declarations arguificient to satisfy defendant’s

burden, because although they explain howAMbott conducted his search, they do not



describe the search terms used by theratime potential document custodiansSe¢Plaintiff's
Reply, Oct. 5, 2012 [ECF No. 17] (“Pl.Reply”) at 2-4.) The Court agrees.

It is well-established that “[a] reasdoig detailed affidavit, setting forth treearch terms
and the type of search performed . . . is necessary to affe@dlfarequester an opportunity to
challenge the adequacy of the search and to alewlistrict court to determine if the search was
adequate in order to grant summary judgmefiiglesby 920 F.2d at 68 (emphasis added).

The search conducted by Mr. Abbott—whicledseveral terms specifically related to
plaintiff's request and which consisted of higpeafiles, email accountetwork storage drives,
and laptop storage drive—was sufficiently ddsedi in his affidavit to allow the Court to
determine that it was “reasonably calcethato uncover all relevant document$\Veisberg 745
F.2d at 1485. However, NHTSA has provided rforimation about the search terms used by the
other nine potential document custodians. Mt such information, the Court has no basis on
which to find that the searahas adequate. Indeed,Judicial Watch v. U5. Dep’t of Homeland
Sec, 857 F. Supp. 2d 129 (D.D.C. 2012), this Galenied summary judgment because the
agency had only provided adequate descriptidriee searches conducted by some offices
within the agency, but not alld. at 140-41. The descriptions thfe searches conducted by
several of the offices within the agency failedntdude certain necessary pieces of information,
such as “who conducted the search, how it was caeduor what search terms the office used.”
Id. at 140. NHTSA's descriptions of the searchmmnducted by nine of the ten potential
document custodians in thisseaare equally infirm.

The Court is aware of no caselaw—and, swprisingly, defendant has pointed to
none—suggesting that search terms are unnecesbarg the agency does not have a central

searchable database. The need to distihessearch terms used to identify responsive



documents may be equally—if not more—impatterhere the agency lacks a centralized
database and the searchesentberefore done by individlildocument custodians.

Similarly, defendant offers no support fos gosition that FOIA requests on “discrete”
topics obviate the need to provigearch terms. To the contrary, it is not enough for the agency
to simply claim that the search terms were “ewnidfrom the request.” What is obvious to one
person may not be obvious to another. NHT&Wed to provide enough information from
which the Court could conclude that the docutmaistodians (excluding Mr. Abbott) conducted
thorough and reasonable searches. With such erétis topic, it would presumably have been
very easy for the agency to have provideddbeument custodians witnlist of appropriate
search terms. In the absence of such a stdizeéa search protocol, however, the agency must
explain how each document custodian conductedgdarch of his or her own files.

C. Failureto Search Back-Up Tapesand Hard Drives

Third, plaintiff initially complained of NHTSA's failure to “state whether, and to what
extent, NHTSA creates and maintains back-ieseor other archivex employee e-mail.”
(Pl’s Opp’n at 10.) In response, defenddif¢red an affidavit from Tim Schmidt, the Deputy
Chief Information Officer for the U.S. Departmteof Transportation. Mr. Schmidt provided a
detailed description of NHTSA'’s system of network servers and back-up drives. He explained
that back-up hard drives and e-mail archives wetesearched because they either do not exist
or do not contain data in a searchable form&eeDef.’s Reply at 8, citing Schmidt Decl.)
Thus, it would have been unduly difficult to seatisbse hard drives Wi a low likelihood of
finding any additional responsive documentsl. &t 9, citing Schmidt Decl.)

In its reply, plaintiff does not @llenge those assertions. kesd, plaintiff notes that none

of defendant’s objections to searching its areti materials applies to the network drive



locations assigned to each user. Specifically, plaintiff points to Mr. Schmidt’s explanation that
individual users can choose to store emailgheir personal network hes, and does not claim
that it would be “difficult and time consuming” tetrieve information from those drives. (Pl.’s
Reply at 5.) Plaintiff acknowtiges that Mr. Abbott did, in facsearch his personal network
storage drive, but complains that NHTSA hasdehonstrated that theha&r nine custodians did
the same. I¢.)

As an initial matter, the Court cannot cordduthat NHTSA was required to search all
back-up tapes and archived materials in ordeatsfy its search obligations. All that this
Circuit has required is that @gency explain “whether backtgpes of any potential relevance
exist,” and if so, “whether there is apyactical obstacle to searching therAnhcient Coin
Collectors Guild v. U.S. Dep't of Stat@d1 F.3d 504, 515 (D.C. Cir. 2011). Here, the Court
finds that Mr. Schmidt's deatation sufficiently demonstred that it would have been
“impossible, impractical, or futileid. at 514, to search the Excharfgerver or the back-up hard
drives because those files wermt organized for retrieval of inddual documents or files, but
rather for purposes dlisaster recovery.’Stewart v. U.S. Dep't of Interipb54 F.3d 1236, 1243-
44 (10th Cir. 2009) (cited iAncient Coin Collectors641 F.3d at 514). Thus, NHTSA was not
required to search those files for any docurmeasponsive to plaiiff's FOIA request.

Moreover, with respect to the individualens’ personal network drives, plaintiff's
allegations lack merit. Defendant has submitted a supplemental declaration with its reply
explaining that, in response paintiff's FOIA request, the NHTSAOIA Specialist instructed
the potential document custodianstarch “their email (includinthe Inbox, Sent Items, Drafts,
Deleted Items, and Archive subfolders), thtwork and personal computer drivesd office

and personal paper files for all responsive damis” (Second DiMarsico Decl. 9 (emphasis



added).) Thus, plaintiff incagctly asserts that NHTSA has ilead to show” that “the network
storage drives assigned to thaatnine record ‘custodians’ have been similarly examined.”
(Pl’s Reply at 5.) Given plaintiff's inaccurgteemise, the Court cannot invalidate the search on
this basis.

D. Positive Indications of Overlooked Material

Finally, plaintiff suggests that summary judgrntor defendant is inappropriate in light
of several “positive indications of overlookedtergals.” (Pl.’s Opp’'n at 11.) Specifically,
plaintiff points to several indators that external communicats between NHTSA and Evenflo
did, in fact, take place. Frothis, plaintiff argues that defendansearch must not have been
reasonably calculated to uncoal relevant documents.

Plaintiff first points to admissions of defendardisclarants that NHTSA “contacted” and
“met with” representatives from Evenflo on several occasiolas) Next, plaintiff identifies
internal NHTSA communications that referencegotial future communications with Evenflo.
(See idat12.) For example, one e-mail says tBaenflo would like to see more accelerometer
tests,” and asked whether NHTSA could mdia information available to themld() And in
another email, a NHTSA employee reported graEvenflo employee had promised to send a
PDF file of some instrumns “within the hour.” Id.) Finally, plaintiff ponts to several entries
from a privilege log in a private productaliility lawsuit against Evenflo as proof of
communications between Evenflo and NHTSA. &t 12-13.) For example, one entry was
listed as “[c]orrespondence regarding NHTSA sigact test,” and noted that the email chain
included “T. Cooper"—or Thomas Coapef NHTSA—as a recipient.ld. at 13, citing Ex. C at
4.) Other entries referred to “[d]raft eitfig] to NHTSA regarding recall/retrofit.” 4., citing

Ex. C at 5.) Plaintiff asserthat these facts are “clear indtions that NHTSA and Evenflo
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communicated” with respect to the Discovery clsddt recall, and thus NHTSA's failure to
identify anyexternal communication®ald only have resulted from inadequate search
procedures. I.) Under the particular circumstanaasthis case, the Court agrees.

As an initial matter, not all of plaintif§ “clear indications” oEommunications between
NHTSA and Evenflo are in fact so clear. Foamwle, the e-mails regarding accelerometer tests
and PDF instructions do not cduasively establish tht such communications took place; they
simply revealed an intent to engage in fataommunications. There is no evidence that
NHTSA ever actually sent accelerametests to Evenflo or that Evenflo ever actually sent PDF
instructions to NHTSA. Similayl several of the privilege log entries relate to “draft” e-mails
which may or may not ever have been $emiHTSA. Regardless, NHTSA does not dispute
that external communicatiofetween NHTSA and Evenflo did fact take place, and so
plaintiff need not rely on thesspeculative “indications.”

Standing alone, the mere fact that exd¢égommunications were not uncovered in
NHTSA's searches is insufficient to defeat suanynjudgment for defendant; the adequacy of a
FOIA search is determined “not by the fruifsthe search, but by the appropriateness of the
methods used to carry out the seardiuitralde v. Comptroller of the Currenc®15 F.3d 311,
315 (D.C. Cir. 2003). However, as establisabdve, the Court cannstate with confidence
that the “methods used to carry out the clfawere in fact “appropriate” based on the
declarations provided by the aggn Thus, when combined withHTSA's failure to provide
the search terms used by nine of the ten patiethdicument custodians, the Court finds that the
unlikely absence ainyexternal communicatics between NHTSA and Evenflo supports
summary judgment for plaintiffSee Friends of Blackwater U.S. Dep't of Interigr391 F.

Supp. 2d 115, 120 (D.D.C. 2005) (notitmgit although lack of seartérms alone “might not be
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enough to invalidate an otherwise adequatelait, other evidence calls into question the
adequacy of the search”).

CONCLUSION

Having considered the pleadings and thiremecord herein, the Court denies
defendant’s motion without prejumi, and holds plaintiff's main in abeyance. By December
10, 2012, NHTSA shall conduct an adequate seairdh files andoroduce all responsive
documents, or in the alternative, it may submiaHidavit demonstratinghat its initial search
was adequate. Any opposition shall be filed obefore December 21, 2012 by plaintiff, and

any reply shall be filed by January 3, 2013.

Is]
ELLENSEGALHUVELLE
UnitedStateDistrict Judge

Date: November 8, 2012

! The Court is unable to determine whether thenag took reasonable steps to identify e-mails
sent to Thomas Cooper or any other foremaployees because NHTSA has not provided the
names of the other nine document custasli@ho were asked to search their files.
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