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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RYAN, LLC , et al.,
Plaintiffs,

V.
Civil Action No. 12ev-565(RLW)
JACOB LEW,

U.S. Secretary of the Treasuryet al.,

Defendant.

MEMORANDUM OPINION

Plaintiffs Ryan, LLC, G. Brint Ryan, and Gerald Lee Ridgely (collecfivé®Plaintiffs”)
bring this action against Jacob Lew, in his official capacity as the U.S.t&gcad the
Treasury" andagainstDouglas H. Shulman, in his official capacity as the Commissioner of the
Internal Revenue ServidfiRS”) (collectively, the “Government”) Plaintiffs challengp certain
provisions of Title 31, Section 10 of the Code of Federal Regulattonsmonly known as
“Circular 230—that generallylimit the use of contingent fee arrangementsonnection with
the preparation and filing of refund claimsith the IRS. See31 C.F.R. 8§ 10.27. More
specifically, Plaintiffs mount three distinct attacks against Circular @3@Ryan, LLC and Mr.
Ryan arguethat Circular 230 violates their rights under the Petition Clause of the First
Amendment (Count 1)2) Mr. Ryan argues thaircular 230violates his Fifth Amendment Due
Process Rights (Count 1l); arf@) Mr. Ridgely brings suit under the Administrative Procedure
Act (“APA”), 5 U.S.C. 88 701et seq. arguing that the IRS exceeded statutoryauthority n
promulgating Circular 230 (Count Ill)Plaintiffs seek a declaratory judgment that Circular 230’s

restrictions of contingent fee arrangems in the context of ftdinary refund @ims” is

! Plaintiffs originally brought suit against Timothy Geithner, hpbn his confirmation,

Secréary Lew was automaticallgubstituted as the named defend&i®b. R. Civ. P.25(d).
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unconstitutional and exceeds the scope of R8’s authorizing statute, and they seek a
permanent injunction barring the enforcement of Circular 23@&rictionson the use of
contingent fee arrangemsifior “ordinary refund aims.”

This matter is presently before the Court on the Government’s Motion to DisousgsC
| and II. (Dkt. No. 10). The parties previously appeared before the Court for a hearing on the
Government’s Motion on November 19, 2012, at which time the Court alerted the parties to its
concernsas to whether Ryan, LL@nd Mr. Ryanpossesstanding to pursue thetonstitutional
claims At the conclusion of the hearing, the pargesightleaveto submit supplemental breef
on thestanding issue, which the parties have now dorfgeelkt. Nos. 21, 22, 23). Upon
careful consideration dghe parties’ respective briefs and supplemental briefqyrisentatiorof
counsel during the hearing on November 19, 2012, and the entire record in this action, the Court
concludes for the reasons set forth herein, thét. Ryan lacks standing to pursue his Due
Process Clause claim and that Count Il will therefor®&MISSED for lack of jurisdiction
The Court also concludes thadth Ryan, LLC’s and Mr. Ryan’s Petition atise claims under
Count | will beDISMISSED pursuant tdRule 12(b)(6) for failure to state a claim. Accordingly,
the Government’s Motion to Dismiss Counts | and IGRANTED IN PART andDENIED

AS MOOT IN PART .

BACKGROUND

A. Factual Summary

Circular 230 prescribesrules governing the practice of attorneys, certified public
accountants, enrolled agents, enrolled actuaries, and appraisers before.th@OKRSNo. 1
(“Compl.”) at § 34). Circular 230 was promulgated by the IRS under authority gitanitealy

statute. Id. f 35 (citing31 U.S.C. §8 330)). Circular 230 is divided into five subparts that



establish: (i) rules governing the authority to practice before the IR$tu(igs and restrictions
relating to practice before the IRS; (iii) rulapplicable to disciplinary proceeding$v) rules
applicable to disqualification of appraisers; and (v) general miscellanemusipns. [d.  36).
Simply stated Circular 230delineateswho may practice before the IRS, the standards and
restrictionssuch persons must follow, and the sanctions imposed for violatieglo$tandards
and restrictionsSee31 C.F.R. 88 10.1-10.93.

Beginning in 1994, Circular 23festrictedthe use of contingent fee arrangements for
preparing original income tax rehs; however, the regulatioaowedthe use of contingent fee
arrangements for the preparation and filing of amended reamaerrefund claims, so long as
the practitionef'reasonably anticipdid] at the time the fee arrangeméwiag entered into tha
the[amendelreturn[or refundclaim] will receive substantive review by tlRS.” (Compl. at |
38 (quotingRegulations Governing the Practice of Attorneys, Certified Public Accountants,
Enrolled Agents, and Enrolled Actuaries Before the IntefRalenue Servicd9 Fed. Reg.
31,523 31,525(June 20, 1994). In promulgating these regulations, the IRS explained that
“Treasury continues to believe that a rule restricting contingentféegsreparing tax returns
supports voluntary compliance with the tax laws by discouraging return pogsfiatresxploit the
audit selection process.’Id( (quoting 59 Fed. Reat31,525)).

In September 200 however,the IRS promulgated a final rukbat amendedCircular
230’s regulations and expaguithe limitations on the use of contingengéd arrangementsSee
Regulations Governing Practice Before the Internal Revenue Servideed. Reg. 54,540 (Sept.
26, 2007). In response to public comments, the IRS explained that “[the Treasury Bapartm
and the IRS continue to believe that a rule restricting contingent fees faripgetax returns

supports voluntary compliance with the Federal tax laws by discouraging pasitions that



exploit the audit selection process.” (Compl. at § 39 (quoting 71 Fed. Rel). ®42324 (Feb.

8, 2006)). Circular 2380w provides thatin most circumstance$a practitioner may not charge
a contingent fee for services rendered in connection with any matter befojiR8je¢ 31
C.F.R.8 10.27(b)(1). However,Circular 230doesallow for some exceptions to this limitation,
“for services rendered in connection with the Service’s examination of, orramlte: (i) [a]n
original tax return; or (ii) [a]Jn amended return or claim for refund or cxeldére the amended
return orclaim for refund or credivas filed within 120 days of the taxpayer receiving a written
notice of the examination of, or a written challenge to the original tax retion§ 10.27(b)(2).
Additionally, a practitioner mayroperly charge a contingent fee “for services rendered in
connection with a claim for credit or refund filed solely in connection with &ermination of
statutory interest or penalties assessed by the [IRS],” or “for sereidsred in connection with
any judicial proceeding airgy under the Internal Revenue Codéd: 8 10.27(b)(3), (4).

The term “contingent fee” is defined as “any fee that is based, in whote gari, on
whether or not a position taken on a tax return or other filing avoids challenge bir#jerlis
sugained either by the [IRS] or in litigation,” and also includes “a fee that isdbas a
percentage of the refund reported on a return, that is based on a percentage of sawddzes
that otherwise depends on the specific resti#tined” Id. 8§ 10.27(3(1). The regulations define
“[m]atter before the Internal Revenue Service” as:

[T]ax planning and advice, preparing or filing or assisting in preparing ogfili

returns or claims for refund or credit, and all matters connected with a

presentation to thg¢IRS] or any of its officers or employees relating to a

taxpayer’s rights, privileges, or liabilities under laws or regulatiomsiradtered

by the [IRS]. Such presentations include, but are not limited to, preparing and

filing documents, corresponding and communicating with the [IRS], rendering

written advice with respect to any entity, transaction, plan or arramgeaned
representing a client at conferences, hearings, and meetings.

Id. 8 10.27(c)(2). As relevant here, Circular 2p@oscribesthe use of contingent fee



arrangementfor what the Plaintiffs term “alinary refund d¢aims,” i.e., claims for refund filed
after taxpayers hee filed their original tax return, but before the IRS initiat@n audit of the
return(s) (Compl. at T 25. It is preciselythis restrictior—Circular 230’s application to
“ordinary refund claims”—that Plaintifs challenge herein.

Ryan, LLC a leading globatax services firm, alleges that “[a]n integral part” of its
business “has historically been thepresentation of clients on a contingent fee basis in the
preparing and filing of ‘Ordinary Refund Claims.”ld( 1 20). Ryan, LLC asserts that the
“ordinary refund taims” it has prepared and filed on behalf of its clients “typically have not
involved complex legal issues, or in many cases, any legal disputes at all. tisessdrefund
claims have usually been extremely fact intensive inquiries that eegair enormous outlay of
time, energy, and resources.”ld.(f 22). According to Plaintiffs, Ryan, LLC’s efforts in
“[c] ompiling, organizing, preparin@nd analyzing the volumes of data necessary to establish the
validity of such claims results in substantial expenses being incurred upifrtimt, preparation
of the claim.” (d.). Given this,Ryan, LLC alleges that its “clients have preferred the use of
contingent fee arrangements when pursuing Ordinary Refund Claiids).” Ryan, LLC alleges
that it “has lost clients and substantial revenue due to the Circular 230 prohibitionuse thke
contingent fee arrangement for services rendered in connection with the poepana filing of
‘Ordinary Refund Claims.” Id. 11 8 4951). Through thissuit, Ryan, LLC assertsthat
Circular 230’s restrictionsfringe uponthe “First Amendment right to petition the Government

for a redress of grievancestirough the filing of “ordinary refundaims.” (d. 1 1, 54-60).

2 The Government takes issue with Plaintiffs’ use of the tesrdifiary refund daim,” as

“not descriptive of the regulatory prohibition.”"SéeDkt. No. 22 (“Defs.” Supp. Opp’'n”) at 1
n.1). The Court understands the Government's argument, but, for purposes of this opinion, the
particular label used biylaintiffs makes no meaningful difference.
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Plaintiff G. Brint Ryan (“Mr. Ryan”) is the founder and chairman of R\la.C. For his
part, he assertshat, because of Circular 230’s prohibition on the use of contingent fee
arrangements, he “is unable to retain a practitioner on a contingent fee baspate prel file
an Ordinary Refund Claim on his behalfId.( 24). Elsewhere in the Complaihtwever,Mr.
Ryan avers that, while unable to obtain representation on a contingent fee basis, he has
neverthelessfiled an Ordinary Refund Claim since the effective date of the 2007 revisions to
Circular 230 (Id. T 25). Along with Ryan, LLC, Mr. Ryan alleges that Circular 230 violates his
rights under the Petition Clause of the First Amendment, and he also claimsrthgarCi30
violates his Fifth Amendment due process riglog depriving him of the abilityto obtain a

refund for aroverpayment of taX (Id. 1 1, 9, 54-60, 61-665.

B. Procedural History

Plaintiffs filed their Complaint in this matter on April 11, 201&eé generallfCompl.).
On July 23, 2012, the Government filed its Motion to Dismiss Counts | and Il, seeking the
dismissal of Plaintiffs’ constitutional claims under Federal Rule of Civil Proeeti2{b)(6) on
the grounds that they fail to state plausible claims under either the Petitiose @athe Due
Process Clause.SéeDkt. No. 161). The parties subsequently stipulated to a briefing schedule,
and the Court set a hearing on the Government’s Motion for November 19, Z¥eDk{(. No.
11; MinuteEntry, Aug. 1, 2012). In the course pfeparing for thahearing, however, the Court
developedsome concerns as to whether Ryan, LLC and/or Mr. Rgalistanding to pursue their
constitutional claims.The Court raised these concerns with the parties during the hearing on

November 19th, setting forth in detail its doubts about Plaintfifglity to establishstanding.

3 Inasmuch as Mr. Ridgely’s claim under the ARP®@ount lIll) is not the subject of the

Government’'s Motion, the Court, in the interest of judicial economy, foregoes dedetai
discussion of the allegations underpinning his claim.
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(SeeDkt. No. 20 (Transcript)). At the conclusion of the hearing, the parties askadbmit
supplemental briefing, which the Court allowed. (Dkt. No. 1%he parties have since filed

their supplemental briefsn theissue of stading, and tts matter is now ripe for decisioh.

ANALYSIS
A. Legal Standards GoverningArticle 111 Standing

“Article Il of the Constitution strictly limits the federal judicial power to resolving

‘Cases’ and ‘Controversies.”"Dominguez v. UAL Corp666 F.3d 1359, 1361 (D.C. Cir. 2012)
(quotingU.S.CoNsT. art. lll, 8 2). As the Supreme Couvery recently reiterated, “no principle
is more fundamental to the judiciary’s proper role in our system of government than the
constitutional limitation oféderalcourt jurisdiction to actual cases or controversigslapper v.
Amnesty Int'l USA--- U.S.---, 133 S. Ct. 11381146(2013) (quotingdaimlerChrysler Corp. v.
Cunqg 547 U.S. 332, 341 (2006)Df course, standing is “an essentiatl unchangingart of the
caseor-controwersy requirement of Article Ill. Lujan v. Defenders of Wildlif&04 U.S. 555,
560 (1992). Ensuring that@aintiff has standing to sue thusa necessary “predicate to any
exerciseof [the Court’s] jurisdiction.” Fla. Audubon Sog v. Bentsen94 F.3d 658, 668D.C.
Cir. 1996) (en banc). “The question of standingolves both constitutional limitations on
federal court jurisdiction and prudentlahitations on its exercise.’Bennett v. Speab20 U.S.
154, 162 (1997]internal quotation omittedsee also Info. Handling Servs. v. Def. Automated
Printing Servs.338 F.3d 1024, 1028 (D.C. Cir. 2003).

First, to satisfy the “irreducible constitutional minimum of standing” under Articlealll

plaintiff must demonstratgl) thatit hassuffered an “injury in fact—an actual or imminent

4 Plaintiffs requested a hearing on the Government’s Motion, but the Court, in its

discretion, does not believe that the presentation of oral argument would be of astisthace
Court, and finds this matter suitable for decision on the pape8ee LCvR 7(f), 78.1.
Accordingly, the Court denies Plaintiffs’ Motion for an Oral Argument (Dkt. No. 24)
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invasion of a legallprotected, concrete, and particularized interest; (2) a causal connection
between the alleged injury and the defendant’s conduct at issue; and (3) sHakely,” not
“speculative,” that the injury “will be redressed by a favorable decisi@efenders of Wildlife

504 U.S. at 561. “This triad . . . constitutes the core of Article IlI's casecontroversy
requirement, and the party invoking federal jurisdiction bears the burden of éstapiis
existence.” Steel Co. v. Citizens for a Better EnB23 U.S. 83, 1084 (1998). In additiona

party must be able to demonstrate prudential standing, by showing that its giémanably
fall[s] within the zone of interests protected or regulated by the statutory provision or
constitutionalguarantee invoked in the suitNuclear Energy Inst., Inc. v. ERAR73 F.3d 1251,
1266 (D.C. Cir. 2004) (quotinBennett 520 U.S.at 162)). In thisCircuit, prudential standing,

like Article Ill standing, is jurisdictional. SeeSteffan v. Perry41 F.3d 677, 697 (D.C. Cir.
1994);Animal Legal Defense Fund, Inc. v. EsR9 F.3d 720, 723 n.2 (D.C. Cir. 1994).

If either Article Ill or prudential standing “ikacking, then ‘the dispute is not a proper
case or controversy, [and] the courts have no business deciding it, or expoundvg ith¢éhe
course of doing so.”Dominguez666 F.2d at 1361 (quotirigaimlerChrysler Corp.547 U.S. at
341) (alteration iroriginal). It also bears emphasis that, ‘fih there is doubt about a pasty’
constitutional standing, the court must resolve the deulatspontéf need be.”Lee’s Summit v.
Surface Transp. Bd231 F.3d 39, 41 (D.C. Cir. 20Q®ee alscCatholic Social Serv. v. Shalala
12 F.3d 1123, 112%.2 (D.C. Cir. 1994)(“Because standinis a jurisdictional doctrine, the
district court [is], of coursegbliged to consider the isssaa spontg). Indeed, where the Court

has doubts about a party’s standings iteversible error to bypass standing and to proceed to the



merits of the case, even “where the merits question may be easily answeoeditiguez 666
F.3dat 1362°

At the pleadings stage, “the standing inquiry requires careful judiciahiagfion of a
complaint’s allegations to ascertain whether the particular plaintiff is entitled tdjashcation
of the particular claims assertedAllen v. Wright 468 U.S. 737, 752 (1984). While the Court
“must assume that the plaintiff states a valid legal claim and must accept the factadiloale
in the complaint as true Holistic Candlers & Consumers Ass'n v. FD#64 F.3d 940, 943
(D.C. Cir. 2012), a plaintiff's factl allegations “will bear closer scrutiny” in resolving issues of
standing,‘than in resolving a 12(b)(6) motion for failure to state a clair@fand Lodge othe
Fraternal Order of Police v. Ashcroft85 F. Supp. 2d 9, 1B4 (D.D.C. 2001) (quoting 5A
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURES 1350(2d
ed. 1987)).

Finally, the Court is mindful of admonitions from both the Supreme Court and our Court
of Appeals that the standing inquiry is “especially rigorous wheohreg the merits of the
dispute wouldorce [a cour} to decide whether an action taken by one of the other two branches
of the Federal Government was unconstitutional,”Péaintiffs’ claims would require here
Clapper, 133 S. Ct. at 114%ee alsAlaska Legislative Council v. Babbjt181 F.3d 1333, 1337
(D.C. Cir. 1999)Cheneweth v. Clintgri81 F.3d 112, 115 (D.C. Cir. 1999).

With these standards firmly in mind, the Court turns to consider whether Plaintiffs

possess standing to maintain their constihal claims in this action.

> The Court expresses no view on the merits of the Plaintiffs’ claims. Instea@ourt

heedsits duty “not to decide the questions on the merits for or against the plaintiff” and
“assumgs] that on the merits the plaintiffs would be successful in their claimGity of
Waukesha v. EBA20 F.3d 228, 235 (D.C. Cir. 2003) (citivarth v. Seldin422 U.S. 490, 502
(1975)).



B. Ryan, LLC Has Standing To Pursue Its Petition Clause Claim (Count I)

Beginning with Plaintiffs’ claim under the Petition Clause of the First Amendment, the

Court first examines whether Ryan, LLC possesses standing to pursue this Akaiam initial
matter, there appears to be no legitimate dispute that Ryan, LLC satisfiesquirements of
constitutional standing under Article Ill. According to the allegations ofCtbeaplaint, it has
suffered the loss of “a significant number of clients and several million dollaevenue” as a
result of Circular 230’s prohibition on the use of contingent fee arrangementsrdora®
Refund Claims. (Compl. at 1 23). The nature of this claimed injury sufficestigly the first
prong of Article Ill standing.See, e.gLepelletier v. FDIC 164 F.3d 37, 423 (D.C. Cir. 199)
(“[ T]he denial of a business opportunity satisfies the injury requirement.”). MateRyan,
LLC credibly alleges that its revenue and clientele losses are fairly btadeaCircular 230’s
prohibition on the use of contingency fee arrangesamid thatts claimed injury is likely to be
redressed by a favorable decision from the Court. (Compl. at 11-53,)49Thus, Ryan, LLC
meets the necessary requirements to establish Article 11l standing.

However, the parties quarrel over whether Ryan, ldafiiesthe prudential standing
requirements to pursue its Petition Clause Claim. For its part, Ryan, LL@effgconcedes
that its particularinjuries—which are economic in naturedo not fall within the zone of
interests protected by tHeéirst Amendmensg Petition Clause. Instead, Ryan, LLC seeks to
invoke thirdparty standing(sometmes referred to gsis tertii standing)on behalf of its clients.
(Dkt. No. 21 (“Pls.” Supp. Mer). at 2 (“Ryan, LLC satisfies the . . . prudential standing
requirements to assert its Petition Clause claim on behalf of its clients and taXpaye©n this
point, our Court of Appeals has recognized “three prudential considerations to be weighed whe
determining whether an individual may assert the rights of others: (1) ‘thenlitgust have

suffered an ‘injury in fact,” . . . (2) ‘the litigant must have a close relation to treeghrty,” and
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(3) ‘there must exist some hindrance to the third party’'s ability to protect hieeroown
interests.” Lepelletier 164 F.3d at 43 (quotingowers v. Ohip499 U.S. 400, 411 (1991)). The
Government does not challenge Ryan, LLC’s ability to satisfy the first gkteements, but
takes issue with the lattéwo, arguing that Ryan, LLC cannot establish a sufficiently close
relationship with its clients, and that there is no hindrance that precludes IRY&s clients
from seeking to vindicate theawn Petition Clause rights.

The Court need not dwell long on the first of these argumentsheAB.C. Circuithas
explained, the “close relation” criterion of thipdrty standing isntendedto ensure that there is
“an identity of interests between the parties such that the plaintiff will act afestive
advocate of the third party’s interestsl’epelletier 164 F.3d at 44. This standard is met here.
Ryan, LLC is interested in setting aside Circular 230’s contingent fee grohikp that it can
resume contingent compensation agreemeitts its clientsand can benefit fronthe renewed
business opportunities and increased reveml@swill result. According to Ryan, LLC, its
clients’ interest in upending Circular 230 is to reduce the initial outlay of copunsuing
“ordinary refund claims” by enallg them to “shde] the expenses associated with the
preparation and filing of these claims” through contingency fee paym@?is. Supp. Mem. at
18). While not identical, Ryan, LLC’s interests are certainly closely aligvith those of its
clients (and potential clients), and both seek the same redb# elimination of Circular 230’s
contingent fee restrictions so they canter into “mutually advantageous” contingent fee
arrangements. See Lepelletierl64 F.3d at 45 (explaining thaju$ tertii standing does not
require a perfect match”).

The Government’s second argument, however, requires a closer look. As a gaeeral

“[a] plaintiff may assert the rights of a third party only when there isesoimdrance to the third
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party’s ability to protect his or her own interestdRumber v. District of Columbje95 F.3d
1298, 1301 (D.C. Cir. 2010Am. Immigration Lawyers Ass’n v. Rer®9 F.3d 1352, 1362
(D.C. Cir. 2000). Ryan, LLC does not even attempt to argue that any such impediment, or
“hindrance,” exists here. It makes no suggestion that its individual taxgay@s—whose First
Amendment Petition Clause rights Ryan, LLC ostensibly seeks to vindiaate somehow
precluded from pursuing these claims in their own right.

Instead, Ryan, LL&ontends that, because it asseriSrat Amendment violation“it is
not necessary for the Court to find that those third parties would be hindered from biimgjing t
action on their own behalf.” (Pls.” Supp. Mem. at 15). In so arguing, Ryan,doc@aly
points out that the Supreme Court has seen fit to relax the “hindrance” component-péttyird
standing in thdéree speech context, such that “where the claim is that a statute is overly broad in
violation of the First Amendment, the Court has allowed a party to assert theofigtether
without regard to the ability of the other to assert his own clain®t'y of State of Md. v.
Joseph H. Munson Co., Inel67 U.S. 947, 957 (1984). TreetheSupreme Coumeasoned

Even where a First Amendmeghallenge could be brought by one actually

engaged in protected activity, there is a possibility that, rather thapumshment

for his conduct in challenging the statute, he will refrain from engagitigefuin

the protected activity. Society as &ole then would be the loser. Thus, when

there is a danger of chilling free speech, the concern that constitutional

adjudication be avoided whenever possible may be outweighed by society’'s

interest in having the statute challenged. “Litigants, therefmes permitted to

challenge a statute not because their own rights of free expression are violated, bu

because of a judicial prediction or assumption that the statute’s very egistayc

cause others not before the court to refrain from constitutiopediected speech
or expression.Broadrick v. Oklahoma413 U.S. 601, 612 (1973).

Id. at 95657; see also Kowalski v. Tesmé&43 U.S. 125, 130 (2004) (“Within the context of the
First Amendment . . . the Court has enunciated other concerns that justify a lesgening o
prudential limitations on standing.”). Ryan, LLC urges the Court to adopt this dedg@ypeoach

in evaluating its Petition Clause claim. While unable to cite to any case in which thiscien
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was specifically applied to a First Amendment Petition Clause €laather than a claim under
the Speech Clauseee, e.g.Munson 467 U.S. at 9569; Reese Brothers, Inw. U.S. Postal
Service 531 F. Supp. 2d 64, (D.D.C. 2008)}Ryan, LLC insists that, “given the
fundamental and inseparable nature of the various First Amendment rightdaxieel iganding
requirements apply to claims involving all First Amendmeglits.” (Dkt. No. 23 (Pls.” Supp.
Reply’) at 5). The Government, on the other hand, argues that the doctrine should be
constrained to First Amendment cases involving “pure speech,” and should not extend to the
Plaintiffs’ challenge under the Petition G&e here, particularly given the lack of any allegation
that “taxpayers will not bring their own claims under the Petition Clause .].thfdrthe statue
[sic] has had a chilling effect on constitutionally protected speech.” ([Zfpp. Opp’n at 15).
On balance, Ryan, LLC has the better of this argument.

To begin with, the Supreme Court has described the right to petition as “intimately
connected” with the First Amendment’s other concomitant rights:

[T]he rights to assemble peaceably and to petittora redress of grievances are

among the most precious of the liberties safeguarded by the Bill of Rightse Thes

rights, moreover, are intimately connected, both in origin and in purpose, with the

other First Amendment rights of free speech and free press. All these, though not
identical, are inseparable.

United Mine Workers v. llIState Bar Ass’n389 U.S. 217, 222 (1967) (internal quotation and
citations omitted)see also McDonald v. Smjth72 U.S479, 4851985) (“The Petition Clause .

. . was inspired by the same ideals of liberty and democracy that gave us doenfde speak,
publish, and assemble. These First Amendment rights are inseparable . . . .”). Goutt’s
view, therefore, it reasonably follows that the more forgiving approach to praidstainding
requirements developed in the Speech Clause context should logidalhyl to claims under the
Petition Clause. Indeed,this result seems particularly appropriate given the Government's

acknowledgement théthe right to petitionand the right to free speech . . . are related and are
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generally subject to the same constitutional analysi®kt.(No. 161 (“Defs.” Mem?”) at 7
(citing Wayte v. United Stated70 U.S. 598, 610 n.1)1) The Court also notes that least one
leading constitutionaltreatisemakes no distinction on this issas between the various First
Amendment guarantees. RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON
CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURES 2.13(f)(iii)(2), at 368 (5th ed. 2012) (“In
the First Amendment area, prudential barriers aretSw

Along with these general parallels, the Court finds the Plaintiffs’ allegaitiothhis case
plausiblyestablish a danger of “chilled speechifficientto place this particular case within the
contours ofMunson. Taking the Complaint’s allegations as true, as the Court must, Ryan, LLC
asserts that it has “lost clients and substantial revenue” due to Circularr28iions, which
means that clientwho may have formerly filed “ordinary refund claims” are no longer doing so,
given their inability to compensate Ryan, LLC on a contingent basisison 467 U.S. at 956
57 (finding relaxation of the hindrance requirement appropriate where “thdesatery
existence may cause others not before the court to refrain from constitytjmoddicted speech
or expression”). The fact that Ryan, LLC’s client®iay not beexercising their right to pursue
refund claims, as Plaintiffs allege, at least migespecter of chilled speeclGiven all this, the
Court finds that Ryan, LLC possesses stanthngursue its Petition Clause claim on behalf of its
third-party taxpayer clients.

Insofar as Ryan, LLC has standing to pursue its Petition Clause claim, then€edimot
(and does not) decidehetherMr. Ryan would independently have standing to pursue a Petition
Clause claim as welllt is well settled that, to proceed to the meoita claim, the Court “need
only find one party with standing.Americans for Safe Access v. DER6 F.3d 438, 44@®.C.

Cir. 2013);see also Comcast Corp. v. FC&79 F.3d 1, 6 (D.C. Cir. 2009) (“[I]f one party has

14



standing in an action, a court need not reach the issue of the standing of other parties when it

makes no difference to the merits of the case.”).

C. Mr. Ryan Lacks Standing To Pursue His Due Process ClairtCount Il)

Turning to Count Il of the Complaint, Mr. Ryan asserts that Circular 280tsbition on
the use of contingent fee compensation in connection wittirfary refund aims” violates his
rights undethe Due Process Clause of the Fifth Amendmehichguaranteeghat “[n]o person
shall . . . be deprived of life, liberty, or property, without due process of |awS. CONST.
amend. V. Both the Supreme Court and our Circuit have made theaf[t]he first inquiry in
every due process challenge is whether the plaintiff has been deprived of a protecésd in
‘liberty’ or ‘property.” GE v. Jackson610 F.3d 110, IZ1(D.C. Cir. 2010) (quotingAm. Mfrs.
Mut. Ins. Co. v. Sullivarb26 U.S. 40, 59 (1999)kepelletier 164 F.3dat45 (“When presented
with a due process challenge, a court must determine, first, whether thdregmaa deprivation
of a property interest, and, if so, what process is due.”) (internal citation @mifféwus, to
ensurethat Mr. RyanmeetsAtrticle III's injury-in-fact prong as tdhis claim, the Court must
satisfy itselfthat the allegations oheé Complaint plausibly establish that he was deprived of a
protected property interest under the Due Process Clause. On balance, them@udes that
Mr. Ryanfails to make such a sting.

In reaching this conclusion, the Court begins with the allegations of the Complaint.
Plaintiffs allege thaCircular 230 infringes on Mr. Ryan"slue process righto obtain a refund
of taxes paid. (Compl. at 1 1) (emphasis added). Elsewhere in the @lamt, Mr. Ryan
invokes his Statutory right to obtain a refund for an overpayment ofgaxsuant to [Internal
Revenue Code] 88 6402(a) and 6511(a).Id. { 63 (emphasis added).Based on these

allegationsand Plaintiffs’repeatedadherence to this theory in their briefise Court construes
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Mr. Ryan’s claimed injuryas the deprivation of his property rightftie refundclaims withthe
IRS (SeeDkt. No. 13 (“Pls.” Opp’n”) at 13 (describing the basis of Mr. Ryan’s due process
clam as the deprivation of his “protected property interest in filing refund clgirRts.” Supp.
Mem. at 18 (identifying the applicable injury as an “impair[ment] of the statutory rights of
taxpayers, including Mr. Ryan, to file refund claims”); Dkt. No. 23 (“PIs.” Supp.yRept 9
(“Mr. Ryan has properly alleged a deprivatioha protected property intereststhe statutory
right to file refund claims for the overpayment of taxes.”)). In thipeets the Court emphasizes
that Plaintiffs do notcontendthat Circular 230 categorically bars taxpayers ffdimg “ ordinary
refund ¢aims’ altogether. Nor could theyNotwithstandingCircular 230’s revised regulations,
taxpayers stilhavethe ability to file“ordinaryrefund d¢aims’ with the IRS-they can continue
to file such claims on their owmithout practitioner representatioand they can even continue
to file such claims with the assistance of tax practitioners, so long as theyngrernsated on a
non-contingent basisAll that Circular 230 prohibits is a taxpayer’s ability to compensate a tax
practitioner for preparing or filing atordinary refund daim with “a fee that is based on a
percentage of the refund reported on a return, that is based on a percentage of Hawddzes
that otherwise depends on the specific restigtined” 31 C.F.R 8§ 10.27(c)(1).

Seemingly recognizing thisthe constittional deprivationPlaintiffs allege is more
nuanced. In essence, they assert tietause “adinary refund @ims’ are complex and require
a substantial outlay of time and effort, taxpayers cannot effectively pufsme @aims on their
own; for all intents and purposd3aintiffs suggesttaxpayersieedpractitioner assistande file
such claims In turn, kecause some taxpayers may be unable to affopdy atax practitioner
through anything but a contingent fee arrangem@jntiffs catend thatCircular 20’s

prohibition on contingent fee compensation precludes some taxgey@réiling refundclaims
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with the IRS altogether(SeePIs.” Supp. Mem. at 118) (“[B]ecause of the complexities of the
tax laws and the cogtrohibitive nature of preparing and filing Ordinary Refund Claims, the use
of contingent fee arrangements . . . reflects, in plain, practical termesamsrfor taxpayers, such
as Mr. Ryan, to pursue these often costly refund claims by sharing the expssgeiatedith
the preparation and filing of these claims.”). Assuming without deciding that these
circumstances amount to a constitutional due process viclatien that the right to file a
refund claim with the IRS is a protected property interest, and that Circular 230
unconstitutionally infringes upon that rightMir. Ryanfails to allege an injury consistent with
this theory. Stated another waydespite the supposedly “complex” and “costly” nature of
“ordinary refund d¢aims; Mr. Ryan does not assert thas inability to retain a practitioner on a
contingent fee basis has deprived him of the right or ability to pursue such a tidiact, the
plain allegations of the€Complaint confirm pecisely the oppost—Mr. Ryan “has filed an
Ordinary Refund Clainsince the effective date of the 2007 revisions to Circular 230.” (Compl.
at  25) (emphasis added).

While the Court can perceive that some “taxpayemild potentiallyfall victim to the
type of injury articulated by Plaintiffdvir. Ryan is notplainly one of them. This is because
Plaintiffs assert that Circular 230 infringes upon taxpayers’ due processtaifle refund
claims but Mr. Ryan simply fails to establish that he has been injured in this maiherost,
he pleads that he has been “unable to retain a practitioner on a contingent fee bgssd@pce
file an Ordinary Refund Claim on his behalf.” (Compl. at ] 5, 52). However, the abilitgto hi
a practitioner on a contingent fee basiaasthe protected property interest that Mr. Ryan seeks
to vindicate—indeed, Plaintiffs exssly disclaim any suchpproach (Dkt. No. 17 (Pls.’

Surreply”) at 1 (“Plaintiffs are not asserting a constitutional right to hire an attorney on a
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contingent fee &sis.”) PIs.” Supp. Reply at 7 (“Mr. Ryan has never asserted an inability to hire a
practitioner as a basis for his constitutional claims.Given all thisMr. Ryan’s claimed injury
when measured against Plaintiffs’ due process th&otlge type 6“conjectural or hypothetical”
injury too speculative to satisfy Article III's requirementSee, e.g.Dominguez 666 F.3dat
1362-64;Rodearmel v. Clintgn666 F. Supp. 2d 123, 131 (D.D.C. 2009) (tHuelge court)
(dismissing due process claim alleging deprivation of continued employmenisbeadthough
plaintiff alleged intolerable working conditions that might eventually result in bised
resignatim, he remained an employee at the time of suit, and theréisrallegations
demonstrated “speculative” injury, at best, and not the “actual or imminenty ingcessary to
establish Article Il standing).

Seekingto avoid this outcome, Plaintiffs argue that the Court’s concern “is really a
guestion of whether the Circular 230 prohibitisafficientlyimpairs Mr. Ryan’s right to file
Ordinary Refund Claims” that “goes to the merits of Mr. Ryan’s Due Process&tlan and .

. . should not be considered for purposes of determining standing.” (Pls.” Supp. Mem. at 18).
But the Court is not passing on the merits of Mr. Ryan’s cla@uite converselythe Court
assumesas statedthat Mr. Ryan would prevail und&aintiffs’ theory on the merits-i.e., that

the right to file refund claims is protected under the Due Process Clause, anddhlar @30
unconstitutionally infringes oauchright. (SeeCompl. at §{ 6566). Despite these assumptions,

Mr. Ryan’s claimruns aground because his allegations fail to estathlegthhe has suffered any
cognizablenjury consistent with this theory. He does not allege that Circular 230 has rendered
him unable to fileor obtaina refundwith the IRS (Id. § 63). In fact, healleges precisely the
opposite—that he has remained able to file refund claims despite Circular 230’str@s$rion

contingent fee compensationd.(Y 25). Far from a simply a matter of degreea question as to
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whether Mr. Ryan’s rights were “sufficiently” impaireds Plaintiffs seem to suggest, this
distinction goes to the very heart of the property interest that Mr. Riggeswas irfringed.

In sum, lecause Mr. Ryan fails tallege a sufficiently concretend particularized injury
that comports with his constitutional due procéeory the Court finds that he lacks Article IlI
standing to pursue this claim. Accordingly, Count Il of Plaintiffs’ Complaintiislhedismissed

for want of jurisdiction.

D. The Merits of Plaintiffs’ Petition Clause Claim

1. Standard of Review on Motion to Dismiss

The Government moves to dismiss Plaintiffs’ Petition Clause claim pursuant to Rule
12(b)(6). FED. R. Civ. P.12(b)(6). “To survive a motion to dismigsinder Rule 12(b)(¢) a
complaint must contain sufficient factual matter, acegps true, tostate a claim to relighat is
plausible on its face.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quotilgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007))In considemg a Rule 12(b)(6) motion, the Court must
construe a complaint “liberally in the plaintiffs’ favor,” and must “grant pitinthe benefit of
all inferences that can be derived from the facts alleg&tiokes v. Cros827 F.3d 1210, 1215
(D.C. Cir. 2003). However, the Court need not accept inferences that are “unsupported by the
facts set out in the complaint,” nor “legal conclusions cast in the form of fadlegatoons.”
Kowal v. MCI Commc’ns Corpl6 F.3d 1271, 1276 (D.C. Cir. 1994). Finallyevaluating a
Rule 12(b)(6) motion to dismiss, the Court properly considds facts alleged in the complaint,
documents attached thereto or incorporated therein, and matters of which it maydieilet j

notice.” Stewart v. Nat'l| Educ. Ass'd71 F.3d 169, 173 (D.C. Cir. 2006
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2. Plaintiffs Fail To State A Claim Under The Petition Clause

The First Amendment to the Constitution guarantees “the right of the people . .
petition the Government for a redress of grievancés3.ConsT. amend. |. While infrequently
litigated,the Supreme&ourt has recognizedétright to petitioras “one of the most precious of
the liberties safeguarded by the Bill of RighHtsBE&K Constr. Co. v. NLRB36 U.S. 516, 524
(2003) (quotindJnited Mine Workers389 U.Sat 222). Rcently, theSupreme Couréxpressly
reaffirmedthat “the right of access to courts for redress of wrongs is an aspea 6&irsh
Amendment right to petition the governmenBbrough of Duryea v. Guarnigr-- U.S.---, 131
S. Ct. 2488, 2494 (2011) (quotiSgire-Tan, Inc. v. NLRB67 U.S. 883, 896-97 (1984)).

Through Count | of their Complaint, Plaintiffs allege thiat,prohibiting the use of
contingent fee arrangements to prepare and file “ordinary refund ¢lai@iscular 20
unconstitutionally impinges on their First Amendmpatitionrights. SeeCompl. at 1 1, 54
60). In opposing the Government’'s MotidMaintiffs insist that they have stated a viable claim
under the Petition Clause and contend that:

[They] have suitiently alleged that, given the technical complexities of the tax

laws, the requirements imposed by the IRS on the content of refund claims and

the enormous amount of time and effort necessary to prepare a proper refund

claim, the prohibition on the use of contingent fee arrangements impairs and, in

some cases, may extinguish, the ability of taxpayers to effectively petiedRS
for a refund of taxes that have been overpaid.

(Pls.” Opph at 8). Ultimatelyeven accepting as true the weléaded allegtions of Plaintiffs’
Complaint,the Court concludes th&taintiffs fail to state a plausible claim for relief under the
First Amendment’s Petition Clause.

In pressing for the dismissal of Plaintiffs’ claim, the Government firstiesglat the
Petition Clause does ngirotect “a taxpayer’s right to file an administrative claim for refund”

with the IRS. (Defs.” Reply at). The Court finds this proposition dubious. Not only has the
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Supreme Court explicitly held th&etition Clause guaranteeitizensthe ability to seek relief
with courts,butit has also made clear that these protections extetather forums established

by the government for the resolution of legal disputdddrough of Duryeal31 S. Ct. at 2494

The Court has also explainedatti[tjhe same philosophy governs the approach of citizens or
groups of them to administrative agencies (which are both creatureslegigiature, and arms

of the executive) and to courts, the third branch of Governtneéal. Motor Transport Co. v.
Trucking Unlimited 404 U.S. 508, 510 (1972)Qértainly the right to petition extends to all
departments of the Government. The right of access to the courts is indeed but one #ispect of
right of petition?). Insofar as the Internal Revenue Service fis aministrative agency
established by the Government, the Cdoetievesthat the Petition Clause wouldrotect
citizens’ rights tdile claimswith the IRS, as Plaintiffs suggest. On balance, however, the Court
need notdirectly pass orthis issue becae, even assuming that the right to file a refund claim
with the IRS does fall within the ambit of the Petition Clause’s protections, Phkiifdiffto
allege any constitutionally cognizable violation or impingement of auight.

To be sure,the protections afforded by the First Amendment . . . are not absolute.”
Virginia v. Black 538 U.S. 343, 358 (20033ge also Real Estate Bar Ass’'n for Mass., Inc. v.
Nat'| Real Estate Info. Serys608 F.3d 110, 124 n.8 (1st Cir. 2011J{e Fir¢ Amendnent
protects an individuad right to petition . . but that right is not absolutg; Mangold v. Analytic
Servs, Inc, 77 F.3d 1442, 1458 (4th Cir. 1996) (similafyfright v. DeArmond977 F.2d 339,

347 (7th Cir. 1992) (similar)).S. Postal Serv. v. Hustler Magazine, Jr&S0 F. Supp. 867, 872
(D.D.C. 198%) (“While the right to petition Government @nong the most precious of the
liberties safeguarded by the Bill of Rightge recognize that this right, like many rights, is not

absolute but can beaulject to reasonable limitations. In the Governmend’ view, therefore,
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Circular 230s impacton taxpayers’ ability to file refund claims with the IRBany, falls well
within the permissible bounad the Government’s ability to regulate potential First Amendment
conduct. Under the revised regulations of Circular 230, taxpayers remain free“twdifary
refund claims” with the IRS. SeeCompl. at § 23, 25, 47 Taxpayers remain free to retain a
tax practitioner to assist them in the preparatmd filing of such claims. See d.). And
taxpayers also remain free to compensate tax practitioners for such clamsnlylimitation

that Circular 230’s revised regulations place on taxpayers isifthesxpayerschoose to file an
“ordinary refund claim,” and ifaxpayerschoose to retain a tax practitioner to assist them in the
preparation and filing of such a claim, then they cannot compensate theigractdn a
contingency fee basisThe Court agrees thttis minor limitation on proceedings before the IRS
does not run afouwf the Petition Clause.

The Government compares the Plaintiffs’ claim in this casantassue presentdd
United States v. Harriss347 U.S. 612 (1954), which involved a challengethe Federal
Regulation of Lobbying Acon First Amendment grounds.h&Harriss Court held, in relevant
part,thata statué requiringlobbyiststo register with Congress arnd make specific disclosures
did notviolate the plaintiff's First Amendmenpetition rights rather, tlose discrete regulations,
which simply allowed Congress to “know who is being hired, who is putting up the money, and
how much”so that it couldmaintain the integrityof a basic governmental procésaere found
to be permissble under the First Amendmentld. at 625. Relatedly, says the Government,
Circular 230 does natategoricallyprohibit taxpayers from pursuing claims with the IRS, even
with representation. It simply limits the compensation structure in connectioramgtisuch
representation, “to discourage tax return positions that exploit the audit @electicess.”

(Defs.” Mem. at 3see alsaCompl. at 1B8-39). While certainly not on all fours with this case,
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the Court agrees that some reasonable parallelbecainawn from thédarriss decision Both
cases involve discrete, limited restrictions on a party’s ability to petii@mgovernment, and in
both cases those restrictions were driven by the same essential objective:irtainméhe
integrity of a basic governmental processblarriss, 347 U.S. at 625.

Plaintiffs, on the other handgely heavily on theMontana Supreme Court’s decision in
Montana Auto Ass’n v. Greelg32 P.2d 300 (Mont. 1981). But that decisitwes not dictate a
different result. There, the Montana Supreme Court strdolkvn as unconstitutional portions of
a state ballot initiativehat amended Montana’s Lobbying ActMore specifically, he cour—
through a single paragraph of analysisoided provisions thatcompletely prohibited the
compensation of lobbyists through tiogent fee arrangements becatise provisions did not
distinguish between contingent arrangements that were “properly motivasedgainst those
that were “improperly motivated.”Id. at 393. As the Government rightly points out, the
restrictiors invalidated inGreely are plainly distinguishable from the challenged provisions of
Circular 230, which do not impose a blanket prohibition on contingent fee arrangement
proceeihgs before the IRS. Rather, the applicable regulations permit the usatofgency
fees in proceedings where the Service “first take[s] an initial action such asngiadl a
taxpayer position, commencing an examination, or making an assessment of penalties or
interest.” (Defs.” Mem. at-3; see alscCompl. at § 40).Thus,Circular 230 prohibits contingent
compensation only in certain circumstanees relevant here, in connection with “ordinary
refund claims.” Moreover,the Government adopted the revised regulations “to discourage tax
return positions that exploit the audelection process(Defs.” Mem. at 3) which reflects an
effort on the Government’s part to separate “properly motivated” contisgerigements from

those that aréimproperly motivated,” which was precisely the concern identifiedGneely.

23



Thus, he Court finds the Plaintiffs’ reliance on that decision unavailing, and texteat its
holding is not distinguishable from the instant matter, the Court disagrees withrgsrygu
analysis for the reasons stated herein.

Accordingly, because the Cauinds that Plaintiffs fail to state a cognizable claim for
relief under the Petition Clause of the First Amendment, Count | of Plaintiffs’ @armpvill be

dismissed under Rule 12(b)(6).

CONCLUSION

For the foregoing reasons, the Catohcludes thatr. Ryan lacks Article 11l standing to
pursue his claim under the Due Process Claim and thel@f8MISSES Count Il of Plaintiffs’
Complaint forlack of jurisdiction. In addition, the Coufind that Plaintiffs fail to state a claim
under the Petition @use and therefol@ SMISSES Count | pursuant to Federal Rule 12(b)(6).
Accordingly,the Government’s Motion to Dismiss Counts | an$ IERANTED IN PART and
DENIED AS MOOT IN PART . Count lll of Plaintiffs’ Complaint, however, brought M.
Ridgely pusuart to the APA, shall proceed. An appropriate Order accompanies this

Memorandum Opinion.
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