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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

K.S,etal.,

Plaintiffs,
V. Civil Action No. 12-624 (JEB)
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Plaintiffs Dudley and Elizabeth Snee, acting on behatfieif child KS.,havebrought
this actionchallenging a hearing officer’s determination ttiegt District of Columbia Public
Schools did not dentyeir daughter free and appropriate education (FAPE) pursuant to the
Individuals with Disabilities Education ACIDEA), 20 U.S.C. § 1406t seq. Magistrate Judge
Alan Kay, having been referred the case, has issued a Report eoshiRendation supporting
the administrative decisiorRlaintiffs have now submittetieir Objections to the Report.
Finding that the Report appropriately upholds the decision of the hearing officequttend!
acceptit and grant summary judgment to the District.

l. Background

The Court will not reiterate the full factual background of the case, which asisit
detail in thel6-pageReport. A brief recap here will sufficeK.S. attended Janney Elementary
School, a D.C. public school, from pre-kindergarten through fourth gi3eeA.R. 956
(Transcript of DueProcess Hearing)During first gradg2006-2007), she was diagnosed with a
learning disabilityand anindividualized Educationi®gram(IEP) was developed whereby she

was to receivaspecial instructiomn both general and speciattucation settingsSeeA.R. 50
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(DCPS IEP, 4/30/07 DCPSdeveloped IEPs for K.S. for second (2007-2008) and ¢nade
(2008-2009)ps well under whicrshe continued to receigamilar services._SeA.R. 71-73
(DCPS IEP, 3/6/08); A.R. 87-97 (DCPS IEP, 2/19/09). Concerned with their daughter’'s
progress during third grade, K.S.’s parents had a neuropsychological evaluationemingact
privatepsychol@istin January 2009SeeA.R. 975(Transcript of DueProcess HearingA.R.
76-86 (January 2009 Neuropsychological Evaluation). The psychologist recommended adding
specific services and instructional approaches to address K.S.’s @sR. 76-86 January
2009 Neuropsychological Evaluation).

Based on this evaluation and the recommendations contained in the psychologidt’s repor
K.S.’s parents sought additional services for their daughter during a planninggheeher
fourth-grade (2009-2010) IEP. DCPS, however, proptisedameservices thak.S. was then
receivng in third grade SeeA.R. 87-97 (DCPS IEP, 2/19/09); A.R. 103-1(CPS IEP,
5/13/09). Despite her parents’ concerns, K.S. returned to Janrfeurfibr graden the fall of
2009. The Sneexonethelesssimultaneouslappliedfor admission to the Lab School, a private
specialeducation schoopfor the next yearSeeA.R. 1013(Transcript of DueProcess Hearing)
In thespringof 2010, aneeting was heldt Janney tplanK.S.’sfifth-grade (2010-2011EP.
SeeA.R. 145-141Meeting Notedrom 4/12/10 IEP Planning Session). The IEP was not
finalized at this time, however, becaubke parties determined that an additional spesh-
language assessment should be condu@edid.

Following this assessmenget parties reconvened to discuss K.f&EBon June 7, 2010.
DCPS proposed additiongpeeckhandlanguageservice hour$or K.S. andfurther determined
thatsheshould attendJanney and did not need a fuile speciakeducation placement at a

private school.SeeA.R. 187214 (DCPS IEP, 6/7/10A.R. 215-21§Prior Written Notice



6/7/10). Finding the District’'s plan inadequate, K.S.’s parents rejected the gddgésand the
placement at Janney, informing DCPS that they were goiregrove her from Jannegnroll
herat the Lab Schoolandpursuant to IDEAseek reimbursement for her tuitioBeeA.R. 215-
216 (Prior Written Notice, 6/7/10); A.R. 10ZPranscript of DueProcess Hearing)

K.S. began her fifth-grade year at Lab in the fall of 2010, receiving sermiedsli-time
specialeducation classroom. SAeR. 235-253Lab School Plan for Services, 11/2/10). In the
spring, Lab updateits planto serve K.S. irsixth grade (201-2012). Even though K.S. was not
currently enrolled at DCR& copy of thaplan was provided tthe District,and an IEP reeting
was held on June 1, 201At this meetingDCPSproposed an increasetime speciakducation
services offeretb K.S. SeeA.R. 347-360 (DCPS IEP, 6/1/11). Again, though, DCR&ses
K.S.’s parentsrequest thasheremainin a full{time specialeducation setting at theab School.
SeeA.R. 361-363 (Prior Written Notice, 6/7/11). Believing that DCPS’s proposed placéhent
Alice Deal Middle School) could not meet their dauglgereeds, they rejected thmwposal and
re-enrolled their daughter at Lab for the 2011-2012 school year.

Alleging a denial of FAPErom DCPS:s failure to propose an appropriate program or
placement for the 2010-2011 and 2011-2012 school years, K.S.’s parents filedrachse-
complaint on December 9, 2011, seeking tuition reimbursen@®dA.R. 413-424Due Process
Complaint, 12/9/11). Ahreedaydue-process hearimgas heldn February 2012, anthe
hearing officer issued a decision March 3, findng that Plaintif§ had not provethatK.S. had
beendenied a FAPHn eitheryear SeeA.R. 327 (HOD). As a result, she wasot entitled to
reimbursement faition at the private schooGeeid.

Following these administrative proceeding&intiffs filed this action on April 19, 2012,

and he case was subsequently referred to Magistrate Kadger full case managemenBoth



sides thereatfter filed Cro$gotions for Summary Judgment. On June 10, 2013, Magistrate
Judge Kay issued his Repoecommending that Plaintiffs’ Motion be denied and Defendant’s
Motion be grantedPlaintiffs timely filed theirObjections to the Report on June 27, and
Defendant filed its Reply on July 15.
. Legal Standard

Under Federal Rule of Civil Procedure 72(b), once gistiaate judge has entered a
recommended disposition, a party may file specific written objections. Tinetdisurt “must
determine de novo any part of the magistrate judge’s disposition that has been plgpeted

to.” Fed. R. Civ. P. 72(b)(3)egalsoWinston & Strawn LLP v. FDIC, 841 F. Supp. 2d 225,

228 (D.D.C. 2012) (court must condwetnovo review of objections to magistrate judge’s report
and recommendation)l'he district court may then “accept, reject, or modify the recommended
disposition.” Fed. R. Civ. P. 72(b)(3).
1.  Analysis

Plaintiffs objectto the Repois recommendation that this Court uphthé decision of
the hearing officer relating to 20®11 and2011-2012. They claim the hearing offiegred in
finding thatthe District’s proposed IEPs for those years constituted a FAPE. As testheetr,
theymaintainthat thehearing officerfailed to consider the evidence and testimofithe parents
and their expertehenhedeterminedhatK.S.’s IEP was reasonably calculatéal confer
educational benefitsnder IDEA SeeObj. at 7-12.Theyalsochallengehis findingsfor the
2011-201%chool yaron two distinct groundsFirst, theyarguethatheerred in determining
thatthe District was not required to provide an IEP to KoBthat yeabecause she was enrolled

in a private schoolSeeid. at1-7. Scond theycontend that the hearing officer erredimding



that the plan DCPS did develop for K.S. wsafficient Seeid. at 1215. TheCourt will first
setforth some of IDEA’s basic principles and then addesssh ofPlaintiffs’ objections.

A. Statutory Framework of IDEA

The purpose ofDEA is “to ensure that all children with disabilitibave available to
them a free appropriate public education that emphasizes special education eddeslates
designed to meet their unique neéd20 U.S.C. § 1400(d)(1)(A)‘Implicit” in IDEA’s
guarantee “is the requirement that the education to which access is provided nstdfic

confer some educational benefit upon the handicapped child.” Bd. of Educ. of Hendrick Hudson

Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 200 (1982). As a condition of receiving funding under
IDEA, school districts are required to adopt procedures to ensure appropriate educationa
placement of studentgith disabilities See20 U.S.C. § 1413.
1. Role of IEPs

In particular, shool districts must develop a comprehensive plan, known as an
individualized education pgsam,for meeting the speckaducational needs of eastudentwith
a disability See§ 1414(d)(2)(A). Theplan is developed by the child’s IHRam, a
multidisciplinary teantonsistingof the child’sparents and teachers, as well as educational
speciaists,thatmees and confes in a collaborative process to determine how best to
accommodate the needs of the student and provide a FA&H8 1414(d)(1)(B).The IEPmust
be formulated iraccordance with the terms BEA and “should be reasonably calculated to
enable the child to achieve passing marks and advance from grade to ggaadey, 458 U.S.
at 204. IDEA alsorequires that children with disabilities be placed in the “least restrictive
environment” so that they can be educated in an integrated setting with children whddweenot

disabilitiesto the maximum extent appropriat8ee§ 1412(a)(5)(A).



The role of courts is to inquire:

First, has the State complied with thegedures set forth in the

Act? And second, is the individualized educational program
developed through the Astprocedures reasonably calculated to
enable the child to receive educational benefits? If these
requirements are met, the State has complied with the obligations
imposed by Congress and the courts can require no more.

Id. at 206-07 (footnotes omitted)DEA provides a “basic flaoof opportunity” for students,
Rowley, 458 U.S. at 20Tather tharfa potential-maximizing education.ld. at 197 n.21see

alsoJenkins v. Squillacote, 935 F.2d 303, 305 (D.C. Cir. 1991) (inquiry is not whether another

placement may benioreappropriate or better able to serve the child”) (emphasis in original);

Houston Indep. Sch. Dist. v. V.P. ex rel. J#arb82 F.3d 576, 583 {5 Cir. 2009)(IDEA does

not guarantee “the best possible education, nor one that will maximize the 'stedenational
potential”; instead, it requires only thihie benefit “‘cannot be a mere modicumdaminimis;
rather, an IP must be likely to produce progress, not regression or trivial educational

advancement.”) (quotin@ypressFairbanks Indep. Sch. Dist. v. Michaelex.rel.Barry F, 118

F.3d 245, 248 (@ Cir. 1997)). Consistent with this framework, “[tlhe question is not whether
there was more that could be done, but only whether there was more that had to be done under

the governing statute.Houston Indep. Sch. Dist., 582 F.3d at 590.

Courts have consistently underscored that the “appropriateness of an IEP is rstioa que
of whether it will guarantee educational benefits, but rather whether it aedayg calculated to
do so”; thus, “the court judges the IEP prospectively and looks to the IEP’s goals and

methodology at the time of itmiplementation.” Repo#t 11 (citing Thompson R2-Sch. Dist.

v. Luke P.ex rel. Jeff B.540 F.3d 1143, 1148-49 (10th Cir. 2008)). Academic progress under a

prior plan may be relevant in determining the appropriateness of a chall&RyeSeeRoark ex



rel. Roark v. Dist. of Columbia, 460 F. Supp. 2d 32, 44 (D.D.C. 20B6ademic success is an

important factofin determining whether an IEP is reasonably calculated to provide education

benefits.”) (quotingBerger v. Medina City ScIbist., 348 F.3d 513, 522 (6th Cir. 2003))

Hunter v. Dist. of Columbia, No. 07-695, 2008 WL 4307492, at *9 (D.D.C. Sept. 17, 2008)

(citing cases with same holding).
When assessing a student’s progress, courts should defer to the adminesfetcgs

expertise._Se€errav. Pawling Cent. Sch. Dist., 427 F.3d 186, 195 (2d Cir. 2005) (“Because

administrative agencies have special expertise in making judgmentsrengatudent progress,
deference is particularly important when assesamtEP’'ssubstantive adequacy.”). This
deference, however, does not dictate that the administrative agency is alwags cdedéCnty.

Sch. Bd. of Henrico Cnty., Virginia v. Z.P. ex rel. R.P., 399 F.3d 298, 307 (4th Cir. 2005) (“Nor

does the required deference to the opinions of the professional educators soefielevthe
hearing officer or the district court of the obligation to determine as aafaottter whether a
given IEP is appropriateThat is, the facfinder is not required to conclude that an IEP is
appropriate simply becaa a teacher or other professional testifies that the IEP is
appropriate. . . .The IDEA gives parents the right to challenge the appropriateness of a
proposed IEP, and courts hearing IDEA challenges are required to determinadadépe
whether groposed IEP iseasonably calculated to enable the child to receive educational
benefits.”) (internal citations omitted).

An IEP, neverthelessjeed not conform to a parent’s wishes in order to be sufficient or

appropriate.SeeShaw v. Dist of Columbia, 23&. Supp. 2d 127, 139 (D.D.C. 2002) (IDEA

does not provide for an “education . . . designed according to the patest'es] (citation

omitted) While parents may desire “more services and more individualized attention,”lvéhen t



IEP meets the requiremts discussed above, such additions are not requsegle.q, Aaron P.

v. Dep'’t of Educ., Hawaii, No. 10-574, 201118320994 at *32 (D. Hawaii Oct. 31, 2011)

(while “sympathetic” to parents’ frustration that child had not progressed in pabbols‘as
much as they wanted her to,” court noted thia¢ ‘role of the district court in IDEA appeals is
not to determine whether an educational agencyeadfthe best services available”); see also
D.S. v. Hawaii, No. 11-161, 2011 WL 681906®;*10 (D.Hawaii Dec. 272011)
(“[T]hroughout the proceedings, Mother has sought, as all good parents do, tohgebast t
services for her childThe role of the districtaurt in IDEA appeals, however, is not to
determine whether an educational agency offered the best services, but Wisetleevites
offered confer the child with a meaningful bené&¥it.
2. Reimbursement for Private School Placement
In implementing the IB, “[i]f no suitable public school is available, the school system

must pay the costs of sending the child to an appropriate private school.” Reid exdel. R

Dist. of Columbia, 401 F.3d 516, 519 (D.C. Cir. 2005) (citation and alterations omitted).
However, “if there is an ‘appropriate’ public school program availablé¢he. District need not
consider private placement, even though a private school mighoteappropriate or &kter

able to serve the child.Jenkins, 935 F.2d at 3@mphasisn original); see als@\.E. ex rel.Mr.

and Mrs. E. v. Westport Bd. of Educ., 463 F. Supp. 2d 208, 221 (D. Conn.(ZDB8)“does

not require a school district to pay for a private school education simply becausepbidunity
would be ideal for the student. It requires only that a school board provide each studliegt a F
that is, a basic opportunity teceive an educational benefit. Becaltise studentjvould have
received that basic opportunity . . . , the Board is not required to reimburse this paréhe

cost of what may have been an even better educational opporturjttyefetudent].”).



Finally, “parents are not required to wait and see a proposed IEP in action before
concluding that it is inadequate and choosing to enroll their child in an appropriate priva

school” N.S.ex rel. Steirv. Dist. of Columbia, 709 F. Supp. 2d 57, 72 (D.D.C. 2010) (citing

Forest Grove Sch. Dist. v. T.A., 557 U.S. 230 (2009)). Parentsumitagerally place their child

in a private school without the agreement of the school district, however, “do so at their ow
risk, and are entitled to reimbursement only if a court concludes that the pf@gpoved by
the school officials violates the IDEA and that the private school placemanupisr under the
IDEA.” Roark 460 F. Supp. 2€t45.

3. Procedural Posture of Case

Parents who object to their child’s “identification, evaluation, or educationamkzat”
are entitled to an impartial dymocess hearing, s&8 1415(b)(6), (f)(1), at which they haae
“right to be accompanied and advised by counsel” and a “right to present evidence amat,confr
crossexamine, and compel the attendance of withesses.” § 1416(the District, aqualified,
impartial hearing officer conducts the dpmecess hearing in accordance with the Act. SEe
D.C. Mun. Regs. 8§ 303(RParents “aggrieved by” a hearing officer’s findings and decision may
bring a civil action in either state or federal colBee8 1415(i)(2); 5-E D.C. Mun. Regs. §
3031.5. The district court has remedial authority under the Act and broad discretion to grant
“such relief as the court determines is appropsiage1415(i)(2)(C)(iii).

Although styled Motions for Summary Judgment, the pleadings in this case more
accurately seek the Court’s reviewasf administrative decisionlhe reviewing court “shall
receive the records of the administrative proceedings; shall hear add#vhahce at the
request of a party; and, basing its decision on the preponderance of the evidencgrdtslth

relief as the court determines is appropriate.” 8 1415(i)(2)(C). Inewef a Hearing Officer



Decision (HOD), the burden of proof is always on the party challenging the adatinest
determination, wh6&' must at least takon the burden of persuading the court thathearing

officer was wrong” Reid, 401 F.3cat521 (quoting Kerkam v. McKenzie, 862 F.2d 884, 887

(D.C. Cir. 1989)).

The Supreme Court has held that IDEA’s preponderance-of-the-evidence standard of
reviewdoes not authorize unfetterdenovo review. SeeRowley, 458 U.S. at 206 (“Thus the
provision that a reviewing court base its decision on the ‘preponderance of the evisi&ymo
means an invitation to the courts to substitute their own notions of sound educational policy for
those of the school authorities which they review.”). Courts must give adntinestra
proceedings “due weightid., and “[flactual findings from the administrative proceedings are
to be considered prima facie correct.” RqafBO F. Supp. 2d at 38 (quoting S.H. v. State-

Operated Sch. Dist. of the City of Newark, 336 F.3d 260, 270 (3d Cir. 2003)). The statute,

however, also suggests “less deference than is conventional in administrativelprgeéReid
401 F.3d at 521 (internal quotation madksitted) since the district court is allowed to hear
additional evidence at the requestqarty. See§ 1415(i)(2)(C)(ii)). When no additional

evidence is introduced in a civil suit seeking review of a HOD, a motion for sumuaaanyent

operates as a motion for judgment based on the evidence comprising the @isbrdf

Columbia v. Ramirez, 377 F. Supp. 2d 63, 67 (D.D.C. 2005).

B. 2010-2011 School Year

As noted abovéehe first school year at issue her&i$.’s fifth-grade yegr2010-2011.
During the planning process for that yeahjle K.S. was stillin fourth grade at Jannelyer
parents sought additional services based on a recent spagleimguage assessment that had

been conducted bymivate psychologistSeeA.R. 153-174 $peech amh Language

10



Assessment, 5/19/100.R. 215-216 Prior Written Notice 6/7/10) DCPSdid authorizesome
additional servicedhoweverjt maintained thak.S. should remain at Janney and did not need a
full-time speciakducation placement. S@eR. 187-214 (DCPS IEP, 6/7/3A.R. 215-216
(Prior Written Notice 6/7/10). Findinghe District’s proposed IEfhadequateK.S.’s parents
rejectedthe planand informed DCPS that they were going to enroll their daughter bakthe
School and seek reimbursement for her tuitiSeeA.R. 215-216 Prior Written Notice 6/7/10)
A.R. 1022 (Transcript of DuBrocess Hearing

Plaintiffs now contend that thieearing dficer — and, subsequentlihe Magistrate
Judge -erred infinding that K.S. had been provided with a FAPE even tholgIDistrict
refused tooffer herafull-time speciakeducation placemenSpecifically, they argue that the
hearingofficer “engaged in an extreme departure from the regulaififading process by
ignoring theextensive evidence presented by the parents at the hearing as to their daughter’s
needs and the IERinability to address those needseeOb;j. at 8, 9-12see alsd’ls.” Mot. for
Summary Judgment &6-31. The Court disagrees.

Plaintiffs discuss at length the specific testimony and documentary eeigessented at
the dueprocesdearing in support of their argument that K.S. had noensaéficient progress
while attendinglanney and thus was denied a FARten private placement was rejectegke
Obj. at 7-12.For examplethey contend that theshringofficer:

e Ignored @idence from Lab staff that K.S.’s assessed instructional levels
were at the same level as they wayear earlier at Janney Elementary,
seeObj. at 8 (citig A.R. 322-23 (Lab School Plan for Services, 5/19/11)
A.R. 123(Teacher Evaluatiqri2/1809));

e “[D]iscounted the objective deficits in performannod acores as recorded
in the December, 2009 DCPS teacher reports on K.S.’s instructional

levels; Obj. at 9 and

e “[Clompletely ignored”Plaintiffs’ expert testimonyincluding that of

11



o James Ross, K.S.’s speech and language pathologist at Lab,
who was qualified as an expert atidcusseK.S.’s
significant speech and language nesuls the challengeof
serving those needs in a larger mainstream ,dag®©bj. at
10 (citing A.R. 874, 877, 885-8ranscript of Due
Process Heariny)

o Christine Chang, an expert in occupational therapy
services, who testified that K.S.’s classroom needs to have
Occupational Therapy for her to be successful Glgeat
10-11 (citing A.R. 923, 938, 941 (Transcript of Due-
Process Hearinj)and
o Karen Duncan, Director of Education at Lab, who testified
regarding K.S.’s needs atitk necessity that she be
educatedn a fulltime special education program.
SeeObj. at 11.
Defendant responds that theahningofficer adequately considered that evidence and
correctly determined that K.S. hadfatt mae progress under her previd&®. SeeReply at

10-12. Her progress, it contends, was demonstrated through:

e Testscoredndicating she was makingrogress in reading, written
language, oral language, and math;

e Test scoreshowingthat she was reading at a 4.2 grade
equivalency with 94% accuracy;

¢ Individual teacher comments on her report dardl teacher
testimony) indicatinghe made progress; and

e Reports documenting.S.'s progress toward goals in her IEP.
SeeReply at 12 (citing Report at 12-13). Defendant, moreover, maintainhéhatarng
officer did not “ignore” the parents’ evidence, but carefully weighed it anchisgul why certain
evidence was not persuasiv€he District notethat

e Two-thirds of the 39 factual findings reference the testimony or

records provided by PlaintiffseeReply at 10 (citing A.R. 4-14
(HOD));

12



e Thehearingofficer found the testimony of Plaintiffs’ withess Ms.
Mounce unconvincing and instead credited the testimony of K.S.’s
teachers at Janney Elementageid. at 11;and

e Thehearingofficer correctly disregarded the Lab School’'s
informal assessments becatisey employed different standards
and here was no way to compare th&rprevious assessments.

Seeid.
The Court believes the Repadrrectlyupheld thenearing officer'sdeerminationthat
K.S. had been offered a FAPE for the 2@10-1 school yearSeeReport at 13. Consistent with

IDEA’s requirements, DCPS constructed an individualized program tailored tdkngekst

educational needsSeeHailey M. ex rel. Melinda B. v. Matayoshi, No. 10-733, 2011 WL

3957206, at *26 (D. Hawaii Sept. 7, 2011) (finding student had been offered a FAPE in
compliance with IDEA even though “parties appear[ed] divided by honest ditgeri

opinion” with respect to services student shaelckive) In craftingits plan to serve K.S.,
DCPSofferedto provide “sufficient support services to permit the child to benefit educationally
from that instruction,’Rowley, 458 U.S. at 203, including reading, writing, mathematics, and
speechkpathology services in both geneealticational and speciatiucational settingsSee

A.R. 187-214 (DCPS IEP, 6/7/10). This plan, moreowas a result of ongoing efforts to assess
K.S.’s needs and ensure that those needs were being met, including aasspdanhuage
assessment that was incorporated into K.S.’s IEP for the $e®A.R. 145-46 KIDT Meeting
Notes, 6/7/10)A.R. 168 Speech Assament) The hearing officealsoappropriately

considered IDEA and the District'gequirement that K.S. lucatedn the ‘least restrictive
environment' SeeReport at 1Z4citing 20 U.S.C. § 1412(a)(5)3ee als®-E D.C. Mun. Regs. 8

3011.1.

13



While the Report acknowledged thae service sought by K.S.’s parents magve
more comprehensively served K. gorrectly observed that the “Cadillac’ of educational
treatmeritis not required byDEA. SeeReport at 12, 13. Instead, the Report looked to whether
K.S. would have receivesbme educational benefit in the genedlication setting (evenhier
potentialmay not have been maximized). It found evidence of such a bengfiding:

e K.S.'s scores on the WJ-IIl standardized test and the F&P reading
test that showed she was making progressid.;

e Testimony from K.S.’s fourtlyzrade teachers reghing her
progressseeid.;

e K.S.'s progress on IEP goals, even if she had only mastered two
of nine goalsseeid.; and

e Testimonyfrom K.S.’s teaber at Janney that she was well
socialized and had a happy disposition.

Seeid. at12-13. The Repofurtherappropriatelynoted that “[w]here evidence of educational

appropriateness is mixed, and a court bases its ruling on same record asbdfeezihg

officer,” courts should defer to the hearing officeeid. at 13 (quoting Schoenbach v. Dist. of

Columbia, 309 F. Supp. 2d 71, 82 (D.D.C. 2004)).

Finally, while Plaintiffscontend that the hearing officefailure toexplain why he was
discounting the testimony of their experts merits remand, the Court cannot coecaus@ée
otherwise providegubstantial justification fdnis determination that K.S. was receiving
sufficient educational benefit at Janneg,remandor further elaboratioms warranted

As the Court finds that K.S. was offered sufficieducational benefit under the District's
proposed IEPshewasnotdenied a FAPEor 2010-11and Plaintiffs areéhusnot entitled to

reimbursement for K.S.ffth-gradeprivate-schooplacement

14



C. 2011-2012 School Year

On March 18, 2011, while K.S. was enrolled at the Lab ScBhgol Svolunteered to
review the previous year’'s IEP (which K.S.’s pardrad rejected) and develop a new pl&ge
A.R. 274(DCPS Letter)“Last spring, DCPS developed an IEP for [K.S.] prior to her
withdrawal from D@®S. That IEP will expire on June 6 of this year. If you would like DCPS to
conduct an annual review of [K.S.’s] current IEP and develop a new IEP for the 2011-2012
school year, we would like to complete this process while her current educatidnedtors and
related services providers are dabie.”). On June 1, 201fhe IEP meetig was convened and
included K.S.’s parents, numerous individuals from the Lab School, and represeiftatives
DCPS. SeeA.R. 347-360 (DCPS IEP, 6/1/11). Prior to this meeting, the Lab School had
developedts own servie plan for the next school year requiring fiithe speciakducation,
which K.S.’s mother had signe&eeA.R. 314-324 (Lab School Plan for Services, 5/19/4é¢
alsoA.R. 325-343 (Student Goals & ObjectiveIhese documents were sharediXCPS in
advance of the June 1 meeting, and DCPS incorporated the Goals and Objectives fiam the L
School plan intats proposed IEP SeeA.R. 344 (Letter to DCPS enclosing Lab School plan)
A.R. 347-360 (DCPS IEP, 6/1/11).

Table Aidentifies the seriges in theproposed IEPcompared to the services that K.S.

had been offere(and refused) in the previous school year.

15



Table A: Hours of Services / Week
2010-2011 2011-2012
6/7/10 IEP 6/1/11 |IEP
Service Setting (A.R. 197) (A.R. 357)
Outside General Education
Reading Outside General Education 1 hr 2 hr
Written Expression Outside General Educatjon .5 hr 1 hr
Speech-Language Pathology Outside General Education .75 hr .75 hr
Total 2 hr 15 mins |3 hr 45 mins
General Education
Reading General Education 1hr 2 hr
Written Expression General Education 1hr 2 hr
Mathematics General Education 2 hr 2 hr
Speech-Language Pathology General Education .75 hr .75 hr
Total 4 hr 45 mins |6 hr 45 mins
Other
Consultation Services: Speech-
Language Pathology n/a .5 hr .5 hr

While the proposed IERcreased services K.S. would recebath inside and outside of the
generaleducation setting, it did not include ftitne special educatiorSeeA.R. 314-324Lab
School Plan for Services, 5/19/1AR. 347-360 (DCPS IEP, 6/1/11). In other words, the
District recommended th&LS. enroll at Alice Deal Middle School (since dag ends after fifth
grade), not remain at Lab. As with the previous yd&fs K.S.’s parents refusdtie District’s
planand kept her at LabSeeA.R. 413-424Due Process Complairt2/9/11).

Plaintiffs raise two challenges to the Report’'s recommendation to affirm thadear
officer’s decisionsas to the 2011-2012 school yedirst, they charge that leered in
concluding that the District was not required to develop an IEP for parentalédpawate-
school children like K.S. Secon@laintiffs complain of his alternative finding that the District
had nonetheless developed an IEP that was reasonably calculated to providehks&ffiaint
educational benefit. SeeR. 24-25 (HOD). Magistrate Judge Kay affirmed both findingse
Report at 13-14Becausehe Court finds an appropriate IEP was in fact developed by DECPS,

neednotresolvethe threshold issue of whether DCPS was requiredeate one
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Plaintiffsare correct in notinthatthe hearing officés discussio of the apropriateness
of thislEP is extremely limited: “I find that DCPS’ June 1, 2011 IEP did not violate the IDEA.
As with DCPS’ proposed June 7, 2010 IEP, the June 1, 2011 IEP continued all of the services
provided to student in the successful May 13, 2009 IEP.” A.RHEZD). After noting that
K.S.’s services were being increased under the proposed IHieatiegofficer concluded that
“Petitioners have not shown that this level of Specialized Instruction and dR8kxteices was
not reasonably calculatg¢o provide some educational benefit to Studeid.”

Such a cursory discussidplaintiffs contend, fails to recognizbat “a student’s
educational needs may change from year to year,” and “parents should be allovesént, gnd
a Court or Hearin@fficer must consider, evidence of a student’s differing need from oneoyear t
the next when crafting appropriate relieDbj. at 14. While this may well be true, Plaintiffs
never provide@dnyevidence ot significantchange in K.S.’s@eds Insteadthey rest their
challenge on the sanaegument they madeith respect tdhe previous year: that K.S.’s needs
could onl be met in a fultime speciakeducation settingld. at 15 By doubling down on the
identicalargument- an argument that this Counas rejectedseeSection 111B, supra — and
failing to demonstrate any material chang&i$.’s needs for the 2011-2012 schyear,

Plaintiffs have failed to carry their burden on this point. They cannot show the heé&igag of
erred in finding DCPSauld meet her needs at De&lad the Court found that the previous
year’s plan was inappropriate — or that K.S.’s needs had gralaen-t might welfollow that
theplan for thesecond yeanvhich proposedimilar serviceswould also be inadequat&hat is
not the case, however.

The new plan, moreover, did not simply repeat the previous IEP, but instead offered

substantial increasen services.SeeTable A,supra. As with the20102011 yearDCPS
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endeavoredo provide K.S. with some educational benefit for the 2011-2@haol year: it
convened an IEP meeting, incorporated Goals and Objectives from the Lab Splagland
developed @easonablservice plan to aid K.S. in attaining those go&@seA.R. 14(HOD).
The Court concludes that the propo#eR was sufficient Plaintiffs, thereforearenot entitled
to reimbursement for K.S.’s sixtradetuition at the Lab Schodither.
V. Conclusion

For the reasons stated herein, the Court will issue a contemporaneous Order adopting
Magistrate Kay’'s June 10, 2013, Report and Recommendigimyng Plaintiffs’ Motion and

graning Defendant’s.
/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: August26, 2013
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