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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ETTA JALLOH, et al,
Plaintiff,
V. Civil Action No. 122CV-0694(KBJ)

DISTRICT OF COLUMBIA,
Defendant.

N—

OPINION AND ORDER ADOPTING MAGISTRATE'S REPORT &
RECOMMENDATION AND GRANTING SUMMARY JUDGMENT
IN FAVOR OF DEFENDANT

Plaintiff Jallohbrought this action on behalf of her minor grandson, D.B.,
appealing a Hearing Officer’s dismissal of her administrative claineutite
Individuals with Disabilities Education Act (“IDEA”)Plaintiffs allege that D.B. was
denied a free and appropriatelpic education in the District of Columbia Public
Schools (“DCPS”), and seek reimbursement for tuitapensesncurred when D.B.
was removed from DCPS and placed in a private school. Plaintiff Jalldhofmsght
an administrative complaint on November 17, 2011. The Hearing Officer held an
administrative hearing on January 25, 2011, and issued a decision denying Plaintiffs
request on February 2, 2012. On April 30, 2012, Plaintiffs filed a complaitisn t
Court(ECF No. 1). On January 10, 2013ahRitiffs filed a motion for summary
judgment (ECF No. 11), and Defendant filed a crossgtion for summary judgment on
February 14, 2013 (ECF No. 12). T@eurtreferred the motions to a Magistrate Judge

on May 14, 2013.

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2012cv00694/154047/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2012cv00694/154047/20/
http://dockets.justia.com/

On August 14, 2013, Magistrate Judge Alan Kay issued a Report and
Recommendation (ECF No. l8ttached hereto as Appendiy With respect to the
parties’ cross motions for summary judgmenthe Report and Recommendation
reflected Magistrate Judg€ay’s opinion that Plaintiffs’ motion for summaryggment
should be deniedand thatDefendant’s Motion for summary judgment should be
granted. Report and Recommendatian 2.

The Report and Recommendation also advised the parties that under the
provisions of Local Rule 72.3(b) of thénited States District Court for the District of
Columbia, any party who objects to the Report and Recommendation musimMilden
objection with the Clerk of the Qat within 14 days of the partg’'receipt of the Report
and RecommendationAs of thisdate—over a monthafter the Report and
Recommendation was issuetho objections have been filed. The Court has reviewed
Magistrate Judge Kay's report and hereby adopts the Report and Recoatioenn its
entirety.

Accordingly, it is hereby

ORDERED thatthe Report and RecommendatiECF No. 19)is ADOPTED; it is
FURTHER ORDERED that in accordance with the Reparid Recommendation,
Plaintiffs’ motion for summary judgment BENIED; and Defendant’s motion for
summary judgment ISRANTED; and it is

FURTHER ORDERED thatthe case iDISMISSED in its entirety.

K&fa«njﬁl Brown (ané/yo”

KETANJI BROWN JACKSON
United States District Judge

DATE: September 17, 2013
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ETTA JALLOH, et al,
Plaintiffs,
V. Civil Action No. 12CV-694 KBJ-AK)

DISTRICT OF COLUMBIA,
Defendant.

REPORT AND RECOMMENDATION
Minor student D.B. and his grandmother, Etta Jalloh, (“Grandmoth@d)lectively,

“Plaintiffs”), appealed the Hearing Officer’s dismissal of the Plaintdig® process complaint
brought under the Individhls with Disabilities Education Acii¥EA). D.B. and his
Grandmother alleged that the District of Columbia Public Schools (“DCPS'gdl€nB. a free
and appropriate public education (“FAPE”) and soughthbursemenifior D.B.’s privateschool
tuition. After a due process hearingdanuary 2012Hearing Officer Peter Vaden found that
DCPSdid not deny D.B. a FAPBndD.B. and his Grandmother were not #ad to tuition
reimbursementHearing Officer Determination (“‘HOD”) [4] at AR 23. Accordingly, Hearing
Officer Vaden dismissed the Plaintiffsagins and denied the requested relief of private school
funding. Id. The Plaintiffs filed a Complaint [1] in this Court appealing the Hearing Officer
Determination U.S. District Court Judge Ketanji Brown Jackson referred this case to the
undersigned for full case management on May 14, 2&E3erral to Magistrate Judge [18]. The
Plaintiffs filed a Motion for Summary Judgment (“Pls.” Mot.”) [11] arfaet District of Columbia
(“Defendant”) filed a Coss Motion for Summary Judgmetibef.’s CrossMot.”) [12]. Also
pending before the undersigned is the Defendant’s Memorandum in Opposition to thdd?laintif

Motion for Summary Judgment [13], the Plaintiffs’ Memorandum in Opposition to the

! The Grandmother is Plaintiff in this case. For the purposes of the due process request, Heficeig\@den
deemedhe Grandmothetto be a Parentin her capacity as andividual acting in the place of a biological parent
with whom the child live§. HOD [9-1] at AR 3 n. 2 (referencing C.F.R. § 300.30(a)(dhe undersigned likewise
acknowledgeshe Grandmother as the “Parent” of D.Bee20 U.S.C.1401(23)(C) (listing one definition of the
term “parent” for the purposes of the IDEA as “an individual actingeérpthce of a natural or adoptive parent
(including a grandparent, stepparent, or other relative) with whom ilddiehs, or anindividual who is legally
responsible for the child’s welfare”).
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Defendant’s Goss Motion for Summary Judgment [14], the Plaintiffs’ Reply to the Opposition
to the Motion for Summary Judgment [15], and the Defendant’s Reply to the Opposition to the
CrossMotion for Summary Judgment [17]. The undersigned recomnuerdsangthe

Plainiffs’ Motion for Summary Judgment agdantingthe Defendant’s Motiorfor Summary

Judgment.

BACKGROUND
D.B. is a fifteenyearold? student who is eligible for special education and related

services “under the classification of a student with multiple disabilities, imgjuhecific
learning disability.” Fs.” Mot [11] at 4 D.B. has diagnoses éttention Deficit Hyperactivity
Disorder, Combined Type, Emotional Disturbance, and Disruptive Behavior Disorder Not
Otherwise SpecifiedCognitive Evaluation [9-1] at AR 28, 3@]jinical Psychological Exam {9
1] at AR 47-48. Evaluators recommended thabé@laced in amdividualizedprogramwith a
high teacheto-student ration a special school with access to the latest techn@egyable
including computerized specialized remedial software and word processipgegtti
Cognitive Evaluation [9-1] at AR 34-3&ducation Evaluation Report [9-2] at AR 65. D.B.
residesn the District of Columbiand his grandmother, Etta Jalloh, brought this suit on his
behalf and in her own right. Compl. [1] at 1 3-4.

From 2005 to August 2011, D.B. attended Rock Creek AcaddR@A”). HOD [9]1] at
AR 6. On July 7, 2011Ms. Nicole Garciain her role as ® CPSProgress Monitorsentthe
Grandmother &etter of Invitation (“LOI”) by regular mail and certified maitforming her of
anlEP Team meetingcheduled for July 28, 201Records bCommunications ifcasylEP
Program(“EasylEP”)[9-2] at AR 133 Testimony of Nicole Garcia [10] at AR 659.The LOI
sent on July 7, 201hpoted that a representatifirem the Spectrum program &oolidgeHigh
School (“Spectrum”was expected to attend the IEP meeting on July 28, 20Q1L[9-2] at AR
97. Ms. Garcia also attempted to redabhk Grandmothebpy phone to inform her of the date and
time of the IEP meeting but was unable to reach her or leave her a mdsaagiP[9-3] at
AR 132. On July 27, 2011, a DCPS representateet to Plaintifs’ home and lefa copy of the
LOI at Plaintifis’ door after finding that Plaintéfwerenot at home.ld. at AR 134. On July 28,
2011,Ms. Garcia calledhe Grandmothetio see if she was able to attend tieeting scheduled

2D.B. was age fiften as of 1/10/13 when PlainsffMotion for Summary Judgment was filed.
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for that day but the Grandmother did not answdr.at AR 135. Later that day, DCPS held the
IEP Team meeting withotlhe Grandmother presentP [9-3] at AR 104. RCA representatives
refused to participate in the July 28, 20[ER meeting Testimony of NicoleGarcia [101] at

AR 662. RCA had objected to DCPS holditRE meetingsat theDCPScentral office
numerous timed)ecausét was too far away for RCAtaff memberso attendandthattelephone
participationhad proven ineffective. Bxail from Teri Talpsep [2] at AR 92; Email from
Giselle Coherj9-2] at AR 93. Furthermore, RCdeclinedto attend théEP meeting because
the Grandmothewas absentTestimony of Nicole Garcia [1Q] at AR 706.

The IEP developedt the meeting establish@B.’s placement in a fuliime special
education setting with 25.5 hours per week of specialized instruction, 1 hour per week of
behavioral support services, and 1 hour per week of speech and lkaisgnages.|EP [9-3] at
AR 110. This IEPwas the same d3.B.’s previous IEP in the amount and type of services.
Testimony of Nicole Garcia [2Q] atAR 684. Ms. Garcia, DCPS representative Jade Bryant,
and a Spectrum representative attended therig#ing in persowhile D.B.’s special education
teacher, a DCPS case manager, a DCPS psychologist, and a speech languagsspatholog
participated by phonelEP [9-3] at AR 104. At the IEPTeam meeting, ¢ Teamdecided that
D.B. should attend the Spectrum program for the 2011-2012 schoolMeating Notes [R] at
AR 114. RCA closed permanently on August 8, 20HQD [9-1] at AR 17.

Spectrum contractedith DCPSto providespecial education servicés students who
have or are at risk for Emotional Disturbance and who receive special educaticesser
Spectrum Cd.ocation Classrooms Brochure [9-7] at AR 315pectrum classes includidirect
instruction from teachers as well as instruction thhoagomputer program, referred to as the
“A+ Program” Testimony of Nicole Garcia [2Q] at AR 735. Each student had a personal
workstation with a computer ammdher learning materials and dstechnology to follova
personabcademic patndremain motivated Spectrum Cd_ocation Classrooms Brochure [9-
7] at AR 317.The A+ Program allowedtudents to earn Carnegie credits required for
graduation.Testimony of Nicole Garcia [10] at AR 665.

When D.B. attended Spectrum, he was one of six students in his classroom with four
teachers and a behavior specialist.at AR 488-89. At Spectrum, students remauhin the
same classroom for thiell school daywith teacher rotatingpr different subjectsld. at AR 497.

Spectrumgave students in special education the ogtiqrarticipate in extraurricular activities
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with general education students from Coolidge High Schbestimony of Nicole Garcia [10]
atAR 684. Although the students in special education did not have lunch with the students in
general education, all students entdfezlschool through the same entrawit@ metal

detectors Testimony of Nicole Garcia [1Q] at AR 683;Testimony of Cordester Browi0-1]

at AR441-442. Spectrum also utilized leveled behavior system, through which special
education students who exhibit goddssroonbehavior graduate from one level to the next and
are eventually transitioned into the general education high safteokurpassing level five.
Testimony of Chithalina Khanchalern [1)-at AR529. A student who reaches leviele may

be retained in fultime special education classéshe lEP teamdecides thatthe student is not

yet ready to transition into a general education setfiregtimony ofNicole Garcia [161] at AR

at 729.

The Grandmothereceived a Prior Written Notice (“PWNB¥tatingthat Spectrum could
implement D.B.’s IEP and providem with a FAPE.PWN[9-3] at AR102. A DCPS
representativealledthe Grandmotheand left a voicemail message on August 15, 2011,
notifying her of an open house being held at SpectiiiR.[9-3] at AR 136. D.B’s mother,
Cordester Brown (“Mother”)called DCPS two dayster, stating that she would attend the open
house on behalf d?laintiffs. EasylEP [93] at AR 137. On August 18, 2011\s. Garcia spoke
with the Grandmotheand theMother aboutheir concerns witld.B.’s placement at Spectrym
including metro bus access and the school schedidsylEP [93] at AR 138. The Motheralso
expressed concern about the location of the classrooms and D.B.’s interaction wigh gene
education students. Testimony of Cordester Brown [10-1] at AR 4394&®Mother
accompaniedD.B. to Spectrum on the first day of schoddl. at AR 441-442. The Grandmother
and the Motheunilaterally removed.B. from Spectrum after the first day of school dhe
Motherenrolled him at private school, New Beginning’s Vocationabg§ram (“New
Beginnings”) Id. at 453 Testimony of Ella Jollah [1Q] at AR 401. The Grandmother did not
inform DCPS otheMother’s unilateral placement of D.B. until October 11, 2612ax [9-3]

AR 148-152[9-3].

The Grandmother filed an administrative due process complaint on November 17, 2011,

alleging thaDCPS denied D.B. a FAPE by: (1) failing to holdRE meeting at a mutually

% The date ofhe letter is August 22, 2014eeAR 150, but both parties agree that it was not transmitted to DCPS
until October 11, 2011Seedate of lax [9-3] atAR 149; DCPS Letter [3] at AR 148; Pls.” Mot. [11] at 5; Def.’s
Opp. [12] at 7.
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agreeabléime andocation, (2) failing to involve the Grandmotherthe placement decision
and holding an IEP meeting with an inadequate team, (3) failing to issue an ad®ytand
(4) failing toprovide D.B. with an appropriate placemeRetrs’ First Am. Due Process Compl.
[9-4] at AR170-77; 180. The Grandmotheqguested placementdfundingfor D.B. at New
Beginnings from October 11, 2011, through the end of the 2011-2012 schooldyexrl79.
Hearing Officer Vaden held an administrative hearingamuary 25, 2012HOD [9-1] at AR 3.
Heissued his decision on February 2, 2012, finding Di&®S failed to comply with th®EA’s
procedural requirements without substantively denying D.B. a FAPE, theiWineissued by
DCPS was adequate adi notviolate Plaintiffs’ IDEA rights, and that Spectrum was able to
implement D.B."dEP and was therefore an appropriate placement for BBD [9-1] at AR
14-22. Hearing Officer Vaden denigtle Grandmothetition reimbursemertecause D.B.
receiveda FAPE and because Spectrum was an appropriate placement fddDaBAR 22-23.
On April 30, 2012, Plaintiff§iled a Complaint [1] in this Gurt seeking a reversal of the
HOD. Plaintiffs filed a Motion for Summary Judgment [11] on January 10, 2013, arguing that
Heaing Officer Vaden improperlyuled that DCPS did not substantively dén. a FAPE
with the IEP meetinghat DCPS had provided the Grandmothih a legally sufficient PWN,
and that DCPS had provided D.B. with an appropriate placesm&pectrum.Pls.” Mot [11]at
7-15. Furthermore, Plaintiffstated that Hearing Officer Vaden incorreatBnied tuition
reimbursementld at 1516. DCPS filed a CrosMotion for Summary Judgment [12] on
February 14, 2013rguing that Hearing Officer Vaden correctly denietidnireimbursement
because DCPS procedural violation ofDEA did not substantively preveBCPSfrom
providingD.B. with a FAPE.Def.’s CrossMot. [12] at 14-16. AdditionallyD.B.’s Mother had
acted unreasonably when she unilaterally placed D.B. at New BeginningSpétitum was an
appropriate placement for D.B., athéit the PWN tahe Grandmother was both unnecessary and
sufficient under théDEA. Def.’s CrossMot. [12] at 16-24.

LEGAL STANDARD

l. Individuals with Disabilities Education Act: Requirements and Review

Congress passed thaldividuals with Disabilities Education Act and thadividuals with
Disabilities Education ImprovemeAct to “ensure that all children with disabilities have

available to them a free appropriate public education that emphasize$ sgpecaion and
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related services designed to meet their unique ne@dsU).S.C. § 1400(d)(1)(A). To ensure
that students with disabilities received a FAPE, each student receivesuah [&#® tailored to
their personal skills and needs that outlinesaiyaropriate educational servictney will receive.
20 U.S.C. § 1414(d)(1)(ABch. Comm. of Burlington v. Dep’t of Educ. of Ma4g1 U.S. 359,
368 (1985).Relevanindividuals collaborate as a team to design the IEP, including the child’s
parents, aleast one regular education teacher, at least one special education teacher, a
representative of the local education agency, the child, if appropriate, and anpdithduals

with special knowledge or expertis20 U.S.C. § 1414(d)(1)(B). UndterelDEA, the school
district must annually review and revise the student’s IEP to ensure tlshtdeat is

progressing. 20 U.S.C. § 1414(d)(4)(A).

If the parents disagree with their child’s educational evaluation or placetmnmay
request an imparti@dministrative due process hearbefore an impartial Hearing Office20
U.S.C. 8§ 1415(f)(1)(a)lf the parents remain dissatisfied with the outcome of the administrative
hearing, they may appeal to tleeal education agency. 20 U.S.C. 8§ 1415(d)still dissatisfied,
they may challenge the HOD through a civil action in state or federal distri¢t @ut).S.C. 8
1415i)(2). While challenging the HOD, parents may unilaterdigideto send their child to a
private school without the consent of local school officials, but they “do so at their reamcitl
risk.” Burlington,471 U.S. at 374see alsd-lorence Cnty. Sch. Dist. Four Carter By &
Through Carter510 U.S. 7, 15 (1993)The reviewing court may grant tuition reimbursement if:
“(1) the public placement violated tHBEA and (2) the private school placement was proper
under the Act.”Schoenbachk.D.C., 309 F. Supp. 2d 71, 77 (D.D.C. 2004) (internal quotation
marks omitted)see alsdBurlington, 471 U.S. at 369-70.

Il. Review of Hearing Officer Determination

ThelIDEA provides a statutory right to a civil action in state or federal court for “any
party aggrieved by the findings and decisions” of an administrative hearing. 20 8.S.C
1415(1)(2)(A). Under théDEA, “the court () shall receive the records of the administrative
proceedings; (ii) shall hear additioradidence at the request of a party; and (iii) basing its
decision on the preponderance of év@ence, shall grant such relief as the court determines is
appropriate¢’ 20 U.S.C. 81415(i)(2)(C). The challenging party bears the burden of persuasion
and must demonstrate by a preponderance of thereedhat the Hearing Officer erreReid
ex rel Reidv. D.C,, 401 F.3d 516, 521 (D.C. Cir. 2005). While the court must independently
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review the evidnce presented, “it must also give ‘due weight’ to the administrative proceeding
and afford some deference to the expertise of the hearing officer and sclualsa#sponsible
for the child’s education.’Lyons v. Smith829 F. Supp. 414, 418 (D.D.C. 1998jowever, if a
Hearing Officer’s decision is “without reasoned and specific findingsigserves little
deference.Reid 401 F.3d at 521. A court may not upset a hearing officer’'s determination
without explaining i basis for doing soHawkins ex rel D.C. \D.C., 539 F. Supp. 2d 108, 112
(D.D.C. 2008).
[I. Motion for Summary Judgment Standard

Under Federal Rules of Civil Procedure 56, a grant of summary judgment is @peropr
when the record shows no genuine issue of material fact and the moving partysesgmvent
as a matter of lawSeeFed. R. Civ. P. 56(afinderson v. Liberty Lobby, Inely7 U.S. 242, 247
(1986);Tao v. Freeh27 F.3d 635, 638 (D.C. Cir. 1994). The moving party must inform the
court of the foundation for its motion ardentify segments of the record demonstrating an
absence of genuine dispute of material fa@dotex Corp. v. Catreft477 U.S. 317, 323 (1986).
When ruling on a motion for summary judgment, the court must draw all inferenceghn a |
most favorable to the non-moving partyicCreadyv. Nicholson465 F.3d 1, 7 (D.C. Cir.
2006).

DISCUSSION
l. The Hearing Officer correctly concluded that DCPSprovided D.B. with a FAPE

The undersigned recommends upholditegaring Officer Vades determination He
correctly concluded that any procedural violations that may have occurred diflecdD.B.’s
substantive rights, the PWN was proper, and D.B.’s placement at Spectrum couldedgequa
implement his IEP.

a. |EP Meeting Participation

Hearing Officer Vaden correctly ruled that DCPS’ failure to entwésrandmother’s
participation in the July 28, 2011, IEP meeting was not a substantive violation amounting to a
denial ofFAPE. Local educational agenciésust take alstepsto ensure that one or both of the
parents of a child with a disability are present at each IEP team meetirggafforded the
opportunity to partipate.” 34 C.F.R. § 300.322(a). Agencies must notify parents of the
impending meeting witkufficienttime for the parents to make necessary arrangements to attend
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the meeting and they must schedule the meeting at a mutually conveniesdimplace.ld. An
IEP Team meeting may only be held without parents present if the public agemapie to
convince the parents to attend and if the agency kept a record of its attemptsg® anchagree
on a mutually convenient time dplace. 34 C.F.R. 8§ 300.322(d)Acceptable record®
document communication attemjslude “(1) Detailed records of telephone calls made or
attempted and the results of those calls; (2) Copies of correspondence sent to thepdramy
responses receivedy@ (3) Detailed records of visits made to the parent’s home or place of
employment and the results of those visitigl” Even if the school district procedurally violates
the IDEA, this only results in a denial of FAPE if the mdaral inadequacies irugstion 1)
impeded the child’s right to a free appropriate public education; (II) signifjcenpeded the
parents’ opportunity to participate in the decisionmaking process regardingtngqr of a
free appropriate public education to the parents’ child; or (lll) caused aalksqmi of
educational benefits.20 U.S.C. § 1415(f)(3)(E)(ii). A student is denied a FAPE if procedural
violations affect his or her bgtantive rights as wellSeeRoland M. v. Concord Sch. Comm.
910 F.2d 983, 994 (1st Cir. 1990) (en barifp]rocedural flaws do not automatically render an
IEP legally defective Before an IEP is set aside, there must be some rational basis to believe
that procedural inadequacies compromised the pupil’s right to an appropriate@ducati
seriously hampered the parermgportunity to participate in the formulation process, or caused a
deprivation of education benefits.”) (internal citations omitted).

Although DCPS mailed the Grandmother a LOI through regular and certifiedcaléed
her during two separate weeks, and visited her home in pétearing Officer Vadefound
that DCPS committed procedural violations because DCPS “was not diligent imgrjthe
Grandmother] would attend” the IEP meeting and did not attengatiedule the meeting at a
mutually agreeable time and platddOD [9-1] at AR 15. Despite this procedural violation,
Hearing Officer Vadewrorrectly concluded that DCPS did sotbstantively deny D.B. a FAPE.
Hearing Officer Vaden considered the fact that the IEP Team chose to maintaimékegel of
services, which had proven successful in the past, highlighted the Grandmiaitheeso claim
that she would have advocated for different or additional services, and pointed the that

* The undersigned disagrees with Hearing Officer Vaaterfinds that communication via regular and certified
mail, telephone, and iperson visit demonstrate a sufficient effort by DCPSetekthe Grandmothés attendance
However the undersigned recommends affirming Hearing Officer Vaden ultimattusionthat the Defendant’s
procedural violations did not amount to a denial of FAREause he correctly concluded that D.B. did not
experience a substantive IDEA violation

-8-



Case 1:12-cv-00694-KBJ-AK Document 19 Filed 08/14/13 Page 9 of 14

Grandmother’s presence could not have affected D.B.’s continued enrollment’atf@rer
school because D.B.’s former school was set to close permankhti. AR 16-17.

Given that the amount and quality of special education services did not change and the
Grandmother and Mothéailedto raise any substantive concerns about the IEP, the undersigned
recommends affirming Hearing Officer Vaden’s conclusion that DCRSeaffD.B. a FAPENd
did not substantively violate the IDEA. D.B.’s IEP was not changed at the July 28, 2B11, |
meetingn terms of the amount and typéservices.Testimony of Nicole Garcia [10] at AR
684. The IEP team deciddéd maintainthe level of services lsad on D.B.’s previous IEP, his
educationaprogressaccording to RCA, classroom observation notes, attendance sheets, and
prior multi-disciplinary team inputPWN [9-3] at AR 102. The only change made on July 28,
2011, was the school that would be pdivg the services because RCA was permanently
closing. HOD [9-1] at AR 17. On August 18, 2011, the Grandmother and the Mother didcuss
their concerns abo@pectrum with Ms. Garcjapecificallymetro bus access and the school
schedule.EasylEP [93] at AR at 138. The Mothertestifiedthat she also expressed concern
about the location of the classrooms and D.B.’s interaction with generaliedustadents.
Testimony of Cordester Brown [10-1] at AR 439-40. Given that D.B.’s IEP did not chadge a
the Grandmother and Mother did not raise concerns about the substanckBfitself, the
undersigned recommends affirming the Hearing Officer’'s conclusairD@PS offered D.B. a
FAPE.

b. Proper Prior Written Notice

DCPS issued proper PWN after the July 28, 2(HR, Team meetingThe IDEA
statutorily requires PWN asprocedural safeguards for parents “whenever the local educational
agency...proposes to initiate or change; or...refuses to initiate or changkerthiication,
evaluation, or educational placement of the child, or the provision of a free appropriate publ
education to the child.” 20 U.S.C. 8§ 1415(b)(BMWWN must include:

(A) a description of the action proposed or refused by the agency;

(B) an explanation oivhy the agency proposes or refuses to take the action and a
description of each evaluation procedure, assessment, record, or report the agency
used as a basis for the proposed or refused action;

(C) astatement that the parents of a child with a disability have protection under
the procedural safeguards of this subchapter and, if this notice is not an initial
referral for evaluation, the means by which a copy of a description of the
procedural safeguds can be obtained;
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(D) sources for parents to contact to obtain assistance in understanding the

provisions of this subchapter;

(E) a description of other options considered by the IEP Team and the reason why

those options were rejected; and

(F) a desaption of the factors that are relevant to the agency’s proposal or

refusal.

20 U.S.C. 8§ 1415(c)(1). The intent of PWN is to “provide sufficient information to protect the
parentsrights under the Act. It should enable the parents to make an informed decisionrwhethe
to challenge DCPS's determination and to prepare for meaningful participat due process
hearing on their challengeKrootv.D.C., 800 F. Supp. 976, 982 (D.D.C. 1992he PWN is a
general notification, giving parents basic information about DCPS’ decision antetres of
requesting more information and challenging the decision at a due procesg.hielarifihis can

be contrasted witthe due proess hearing at whiddCPS must go into much greater detail and
provide a comprehensive explanation of how it reached each of its conclusioN8hen a

PWN is required, it legally only needs to contain a general statement of thertemade, the
information reliedupon duringhedecision makingrocess, and the avenues available to the
parents to request more information about or challenge the decidion.

Hearing Officer Vaden correctly found that the PWN in this case was pragewN
was required because DCR&nsferredD.B. from his original schooRCA, to Spectrum
Especiallyconsicering her absence at the July 28, 20EP Team meetinghe Grandmother
needed prior notice of this change prior to the beginninlgexchool year on August 22, 2011.
The dly 28, 2011, PWN informed the Grandmother of the school change, addiigp#witum
would be able to implement D.B.’s IEP and provd@ with a FAPE.PWN [9-3] at AR102.
The PWN explainethat the placement decision was made based on D.B.’s prior IEP,
evaluations, classroom observations, progress reports, and D.B’s attendan&dditionally,
the PWN listedbther options for placements for D.B. that were carsid and rejected,
including a general education setting and a combination generadispeacation settingld. at
103. The PWN alsonformedthe Grandmother of her procedural rights undet@DigA and
providedcontact information for Nicole Garcia, directing her to contact Ms. Gaitieany
guestions about the PWNd. Accordingly, he PWN methe requirementsstablished b0
U.S.C. § 1415(c)(1) and the undersigned recommends upholding Hearing Officer Vaden’s
conclusion that the PWN was proper.
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c. DCPSprovided D.B. with an appropriate placement

Hearing Officer Vaden corrdgtruledthat Spectrum was an appropriate placement for
D.B. ThePlaintiffs arguedhatD.B.’s transfefrom RCA to Spectrum was inappropriate for
D.B.’s unique needs, emphasizing that Spectrum provite@ interaction with nodisabled
peers than appropriate for D.Bffereda leveledbehaviorabpolicy that aimedo ultimately
incorporate special education students into a general education sgfasgistudents in a single
classroom all day each day of the school year, anctoy#rasizedomputerbased learning.
Pls.” Mot. [11] at 12.Under thelDEA, DCPS is obligated to devise IEPs for each chitti
disabilities “mapping out specific educational goals and requirements in light of the child’s
disabilities and matching the child with a school capable of fulfilling those rHe&ke Jenkins
v. Squillacote935 F.2d 303, 304-305 (D.C. Cir. 1991). The appropriateness of the location of
services depends upon “the nature and severity of the student’s disability, ti¢'stude
specializededucational needs, the link between those needs and the services offered by the
school, the placement’s cost, and éxéent to which the placement represents the least
restrictive environment.’See N.G. \D.C., 556 F. Supp. 2d 11, 37 (D.D.C. 2008) (citing
Branham vD.C,, 427 F.3d 7, 12 (D.C. Cir. 2005)). Hearing Officer Vaden correctly ruled that,
according to these glelines, Spectrum was an appropristbool to implement D.B.’s
placement.

Hearing Officer Vaden was corttaa concluding thaBpectrumwasable to implement
D.B.’s IEP. D.B.’s July 28, 2011, IEP required D.B. to be in a fufle special education
placemenbutsice of general educatiodEP [9-3] at AR 109. The IEP was t@rovide 25.5
hours per week of specialized instruction, 1 hour per week of behavioral support sandces,
hour per week of speech and language serwaésall services to bprovided outgle the
geneal education settingld. at AR 110. The IEP includegbals in matbmatics reading,
written expression, speech and language, and emotional, social and behavioral daelopm
at AR106-108. The IEP also included transportation services for D.Bit AR111. D.B.
testified that he shared a classroom at Specatvilinfive other students and four teachers.
Testimony of D.B [10%] at AR488-89. Chithalina Khanchalern, D.B.’s Educational Advocate,
also testified that D.B.’s class at Spectrum consisted of fourdeaéhcluding one who was
certified in special education and one who was a behavioral specia&imony of Chithalina
Khanchalerrf10-1] at AR 224-25. According tdvis. Garcia,in her new ra¢ asDCPS’ Co
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Location Classroom Coordinatd®,B.’s classroom at Spectrum included a certified teacher, an
instructionalaideand a behavioral staff memberestimony of Nicole Garcia [10] at AR 679.
Ms. Garcia added that a social worker was available at Spectrum, that D.BremmiNg his
speech anthnguage services at Spectrum, and that D.B. would have received directimstr
from a teacher in addition to participating in a compbtesed learning progranid. at 681,
664-65. Ms. Garcia delivered uncontested testimony that Spectrum was fully ableléonem
D.B.’s IEP. Def.’s CrossMot. [12] at 22. Lastly, while the Plaintiffs also expressed concern
about Spectrum’s use of computers as educational tools, several evak@iorsiended that
D.B. use computers in his educatidde Clinical Psychological Exam {2] at AR 48 (D.B.
should use “a variety of computer and video games” in order to “improve attention and
concentration”) Education Evaluation Report [9-2] at AR 65 (D.B.&bflity in the basic skills
will likely improve best with the introduction of and training with computerized dpeda
remedial software and woiarocessing equipmeiit. Based on tis evidenceHearing Officer
Vaden correctly determindgtat Spetrum was able to implement D.B.’s IEP.

Il. Given that DCPS did not deny a FAPE to D.B.the Plaintiff is not entitled to

tuition reimbursement.
D.B. and his Grandmothéave failed to satisfy the thitesld question that DCPS denied

D.B. a FAPE therefore the undersigned finds that they are ndieshto tuition reimbursement.
Statutorily, local education agencies are not required todiprdrate school placemeifthe
agency “made a free appropriate public education available to theanlilithe parents elected to
place the child in such private school or facility.” 20 U.S.C. 1412 (a)(10)(C)(i). Under the
IDEA, “[p]arents who unilaterally decide to place their disabled child invajg school without
the consent of local authorities...do so at their own rigknlerson v. OC., 606 F. Supp. 2d 86,
90 (D.D.C. 2009), citingcarter, 510 U.Sat 15(internal quotations omitted)The Supreme
Court has found that “[i]f the courts ultimately determine that the IEP propodbe lsghool
officials was appropriate, the parents would be barred from obtaining reimianse
Burlington 471 U.S.at 374 While the statute provides funding for private schooling in limited
circumstances where a FAPE is denied, thistentionally narrow because “[i]f parents could
be reimbursed for placement at a private school of their choice, they would havenegatiyve
to proceeding without agency approval and later seek retroactive rélegdnv. D.C., 817 F.
Supp. 161, 166 (D.D.C. 1993). Even if a FAPE was denied, parents may be denied
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reimbursement if they fail to inform the public agency of their intent to enroll thiédrioha
private school at the public expense or “upon a judicial finding of unreasonablenesspettt r
to actions taken by the parentsSee SchoenbacB09 F. Supp. 2d at 84-85 (citing 20 U.S.C. 8§
1412(a)(10)(C)(iii)(11); 34 C.F.R. 8 300.148(dReimbursement may be reduced or denigd if
at least ten business days prior to the removal of the child from the public school, the ghdre
not give written notice to the public agency that they were rejecting thenpdeat proposed by
the agency, including stating their concerns and theanirtb enroll their child in a private
school at public expense. 34 C.F.R. § 300.148(d).

Given that DCPS provided D.B. with an adequate IEP, provided PWN, and provided him
an appropriate placement, the undersigned finds that D.B. and his Grandanetierentitled
to tuition reimbursementAlso, as Hearing Officer Vaden correctly noted, even if DCPS had
denied D.B. a FAPE, the Plaintiff is not entitled to reimbursement becaBss Blother was
unjustified in unilaterally removing her son from Spectrum and placing him in Ngmiegs
and the Grandmother did not notify DCPS of his withdramtlin the required time frame

Thereforethe undersigned recommends that Plaitgfdenied tuitiomeimbursement.

RECOMMENDATION

The undersigned recommends upholdimg Haring Officer'sDetermination. While

DCPS may have procedurally violated the IDEA with its notice of the IERimgee the
Grandmother, it did not substantively violate the IDEA. AdditionaligPWN issued by DCPS
before the 2011-201&chool year began was adequate Spectrumwas an appropriate
placement foD.B. that could implement his IEP. Accordingly, ®lkintiffs arenot entitled to
reimbursement.The undersigned recommends tiet Plaintiffs’Motion for Summary
Judgment be denied abdCPS’sMotion for Summary Judgment lgeanted

REVIEW BY THE DISTRICT COURT
The parties are hereby advised that under the provisions of Local Rule 72.3(b) of the

United States District Court for the District of Columbia, any party who oljec¢tse Report
and Recommendation must file a written objection thereto with the Clerk of thisv@tun 14
days of the party’s receipt of this Report and Recommendaiiba.written objections must

specificallyidentify the portion of the report and/or recommendation to which objection is made,
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and the basis for such objectionEhe parties are further advised that failure to file timely
objections to the findings and recommendations set forth in this report may waivegtitenf
appeal from an order of the District Court that adopts such findings and recommen8aton.
Thomas v. Ard74 U.S. 140 (1985).

DATE: _ 8/14/2013 /sl

ALAN KAY
UNITED STATES MAGISTRATE JUDGE
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