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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEBRA WOLFF,
Plaintiff,
V. Civil Action No. 12-0794 (ESH)
BEAUTY BASICS, INC.,

Defendant.

MEMORANDUM OPINION

Plaintiff Debra Wolff brings this action aget defendant Beauty Basics, Inc., alleging
discrimination on the basis of disability irolation of Title 11l of the Americans with
Disabilities Act, 42 U.S.C. 88 12181-12189 (“ADA3ection 504 of the Rehabilitation Act of
1973, 29 U.S.C. § 794 (“Section 504"), and the misbf Columbia Human Rights Act, D.C.
Code 88 2-1401.0ét seq("“DCHRA"). (SeeComplaint, May 15, 2012 [Dkt. No.1]
(“Compl.”).) Defendant has moved to dismpaintiff's claims pursuant to Fed. R. Civ. P.
12(b)(6). SeeDefendant’s Motion to Dismiss, Jul2, 2012 [Dkt. No. 7] (“Def. Mot.”);
Plaintiff's Opposition to Defendd’s Motion to Dismiss, July 30, 2012 [Dkt. No. 9] (“PL.
Opp’n”); Defendant’s Reply, August 9, 2012 [DktoNLO] (“Def. Reply”).) For the reasons set
forth below, the Court will deny defendant’s motion.

BACKGROUND

Wolff is a deaf woman; her capabilitiesl#aring and speakingeasubstantially limited.
(Compl. 15.) She primarily communicatasAmerican Sign Language (“ASL”).Id.) Beauty
Basics, Inc., is a private eduigatal institution that owns and operates the Aveda Institute of

Washington, D.C., a cosmetology schodd. {{ 15.) Beauty Basiagceives federal financial
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assistance in the form of direct federal grantsttolents and federally-gw@ateed student loans.
(Id. 16.)

Wolff sought to enroll ira thirteen-month Aveda Institute cosmetology program
beginning in either Mzh or May 2012. I¢l. 1 1.) Wolff began the admissions process with a
mandatory tour of the school in late 2011d. § 7.) Prior to attendg the tour, Wolff asked the
Aveda Institute to provide a sign language intagréor her, but the school declined to do so.
(Id. 11 7-8.) Wolff instead attended the tour vatiiiend who provided terpretation. (Compl.
19.) Wolff told the school #t she would like to enroll #ie Aveda Institute and asked the
school to provide interpreterrseces for classes. (Comf.10.) On January 18, 2012, Wolff
received an email from Anna Kiesnowski, Direabbthe Aveda Institut®C, stating in relevant
part:

| am writing you today to discuss your inquiry for future enrollment at our

campus for Cosmetology. Unfortunately, are unable to provide an interpreter

due to the great expenses it would require of our Institute and company. We are

only able to provide reasonable agsnodations, but we would hope that you

will still be able to find accommodations jmn our Cosmetology class in March.

(Defendant Beauty Basics, Inc.’s Errata totMo to Dismiss, July 19, 2012 [Dkt. No. 8], Ex. A
(Jan. 18, 2012 Email from Anna Kiesnowski to Debra Wolff) (“Kiesnowski Emaé@Compl.
110.)

On May 15, 2012, Wolff filed suit, allegingsdirimination on the basis of disability

under the ADA, Section 504, and the DCHRA aedking declaratory andjunctive relief and
compensatory damages.

ANALYSIS
STANDARD OF REVIEW

A complaint need only contain “a short anéipl statement of the claim showing that the
pleader is entitled to relief,Bell Atlantic Corporation v. Twomhl%50 U.S. 544, 555 (2007)
(quoting Fed. R. Civ. P. 8(a)), “order to ‘give the defendant faiptice of what the . . . claim is
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and the grounds upon which it restsld. (alteration in theriginal) (quotingConley v. Gibson
355 U.S. 41, 47 (1957)). The nm#ipleading rules are “not meda impose a great burden on a
plaintiff,” Dura Pharmaceuticals, Incorporated v. Broydat4 U.S. 336, 347 (2005) (citing
Swierkiewicz v. Sorema N,A34 U.S. 506, 513-515 (2002)), and “detailed factual allegations”
are not necessary to withsid a Rule 12(b)(6) motionflwombly 550 U.S. at 555. Nor is it
necessary for a plaintiff allegirdiscrimination to “plead everact necessary to establish a
prima facie case.’Jones v. Air Line Pilots Ass'n, Int642 F.3d 1100, 1104 (D.C. Cir. 2011)
(citing Swierkiewicz534 U.S. at 511). Nevertheless, amiéi must furnish “more than labels
and conclusions” or “a formulaic recitatiofithe elements of a cause of actiod,”at 555, and
his “complaint must contain sufficient factual mattercepted as true, to ‘state a claim to relief
that is plausible on its face.’Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2009) (quotifgombly
550 U.S. at 570). “A claim has facial plausibiMgen the plaintiff pleasifactual content that
allows the court to draw the reasonable infeeath@t the defendant is liable for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556). “The plausiltylistandard is not akin to a
‘probability requirement,’” but iasks for more than a sheer pb#iy that defendant has acted
unlawfully.” Twombly 550 U.S. at 556In determining whether the factual allegations which
are entitled to an assumptiontaith in Wolff's complaint aréenough to raise a right to relief
above the speculative leveld. at 555, the Court must grant Widithe benefit of all inferences
that can be derived from the facts allegeddth. Nat'l Ins. Co. v. F.D.1.C642 F.3d 1137, 1139
(D.C. Cir. 2011) (quotinghomas v. Principi394 F.3d 970, 972 (D.C. Cir. 2005)).
. THE SUFFICIENCY OF WOLFF'S CLAIMS

Title 11l of the Americans with Ddabilities Act (ADA) provides that:

No individual shall be discrimated against on the basis agahility in the full and equal
enjoyment of the goods, servicéscilities, privileges, advdages, or accommodations of



any place of public accommodation by any pensbo owns, leases r(teases to), or
operates a place of public accommodation.

41 U.S.C. § 12182(a). It fther provides that:

It shall be discriminatory to subject an indivadu . . on the basis of a disability . . . to a

denial of the opportunity of the individual ..to participate in or benefit from the goods,

services, facilities, privileges, advages, or accommodations of an entity.
41 U.S.C. § 12182(b)(1)(A).

The ADA specifies that, in interpreting tgeneral rule, discrimination includes such
things as “the imposition or application of eligibilityiteria that screen out or tend to screen out
an individual with a disability . . . from fullgnd equally enjoying any gds, services, facilities,
privileges, advantages, or accommodations, uskesis criteria can be shown to be necessary for
the provision of” those thingsid. § 12182(b)(2)(A)(i); “a fdure to make reasonable
modifications in policies, praces, or procedures, when such modifications are necessary to
afford such goods, services, facilities, privésgadvantages, or accommodations to individuals
with disabilities, unless the entity can damstrate that making such modifications would
fundamentally alter the nature of” those things8 12182(b)(2)(A)(ii); and “a failure to take
such steps as may be necessary to ensure thadivimlual with a disability is excluded, denied
services, segregated or otherwise treatedrdifféy than other individuals because of the
absence of auxiliary aids and services, unlesgthity can demonstrate that taking such steps
would fundamentally alter the nature of ty@od, service, facility, privilege, advantage, or
accommodation being offered or would result in an undue burddng 12182(b)(2)(A)(iii).

Section 504 of the Rehabilitation Act isrslar to the ADA. It provides that:

No otherwise qualifiedndividual with a disability in th&nited States . . . shall, solely

by reason of her or his disability, be exclddeom the participation in, be denied the

benefits of, or be subjected to discmaiion under any program or activity receiving
Federal financial assistance.



29 U.S.C. § 794(a).

Finally, the DCHRA, in rievant part, provides:

It is an unlawful discriminatory practice . for an educational institution to deny,

restrict, or to abridge or condition the useafaccess to, any of its facilities, services,

programs, or benefits of any programagtivity to any person otherwise qualified,
wholly or partially, for a discriminatorgeason, based upon the . . . disability of any
individual.

D.C. Code § 2-1402.41.

Defendant does not dispute thias subject to the ADA, Section 504, and the DCHRA,
nor does it dispute that Wolff s disabled individual for purpes of the statutes. Rather,
defendant asserts that plaintiffsifailed to state a claim because (1) “she has not established that
she is otherwise qualified for” the Avedeogram or that she was excluded based on a
disability,” and (2) because she has not demateddrthat she was excluded from participation
in, denied the benefits of, subjected to discriminatiaimder defendant’s beauty-school
program because she never submitted a formdicagpn, but instead onlgnade inquiries with
a view toward future enrolimentS¢eDef. Mot. at 4-9). The @urt disagrees, and concludes
that Wolff's claims suffice to withand defendant’s Rule 12(b)(6) motion.

In order to prevail on halaims, Wolff must showinter alia, that (1) she has a
disability, (2) she was excluded from the Avedstilnte program because of the disability, and
(2) she is otherwise qualified to be admitted to the progiaee Steere v. George Washington
Univ., 368 F. Supp. 52, 55 (D.D.C. 2005) (ADA analygisjual Rights Ctr. v. Dist. of
Columbig 741 F. Supp. 2d 273, 283 n.6 (D.D.C. 201@)ses interpreting the ADA, Section
504, and DCHRA are interchangéalkor certain purposes).

Notwithstanding that she does not have &aglevery fact necessary to establighima

facie case in order to withstand alBW2(b)(6) motion to dismissee Jone$42 F.3d at 1104,



Wolff has pleaded the necessary facts here. Her claim is “facially plausible” in that, assuming
the truth of all the facts alleged in the conmpiathe complaint pleads factual content that

permits a claim of disability discrimination. it undisputed that shes alleged that she is
disabled, that defendant igslgect to the ADA, Section 504, and the DCHRA, and that, when she
requested an auxiliary service (interpretatioa} ghe required, defendardeclined to provide

her with it.

As to the “otherwise qualified” prong of Wolfffsrima faciecase, the Court, at the
pleading stage, will draw the reasonable inference from the facts alleged that Wolff is qualified
to attend a cosmetology program. The email Walff received from Kiesnowski—stating that
the Aveda Institute “[is] only able to provideasonable accommodats, but we would hope
that you will still be able to find accommodats to join our Cosmetology class in March”
(Kiesnowski Email)—demonstrates that thek of available accommodations was the only
barrier to her enroliment at the Aveda Institute.

Defendant’s claim that the complaint ig#ly insufficient as to Wolff's ADA claim
because “plaintiff . . . has not demonstrateat #he . . . was excluded from participation”
because she never submitted a formal applicateelef. Mot. at 9) is similarly unpersuasive.
Defendant told Wolff that itlid not intend to provide her with the accommodation she requested,
and the “futile gesture” principle makes clear tié is sufficient to stte a claim if she was
effectively excluded from participation. 42 UCS8 12188(a)(1) (“Nothingn this section shall
require a person with a disability to engage fatde gesture if such person has actual notice that
a person or organization covered by this saipter does not intend to comply with its
provisions”);see Equal Rights Ctr. v. Hilton Hotels Cqro. 07—cv-1528, 2009 WL 6067336,

at *3 (D.D.C. Mar. 25, 2009) (in the ADA Title III camtt, “disabled individuls do not have to



claim that they would return to a place with knmoaccessibility barriers simply to establish that
they are likely to experience a fugwiolation of theirights”; rather, a “plaintiff must simply
allege that she has ‘become aware ofr@igoatory conditions existing at a public
accommodation, and is thereby deterred fuasiting or patronizng that accommodation’
(quotingPickern v. Holiday Quality Foods, In@293 F.3d 1133, 1136-37 (9th Cir. 2002))).

Finally, with regard to the DCHRA, thiw bars as “an unlawful discriminatory
practice” any educational institutidrom not only “deny[ing] . . . the use of, or access to, any of
its . . . programs” based upon disability, but aled‘abridg[ing] or condion[ing]” such use or
access based upon disability. D.C. Code § 2-1402Mdlff has sufficiently alleged that the
Aveda Institute conditioned Wolff's ability to gamipate in the program dmer ability to find her
own ASL interpreter.

CONCLUSION

For the reasons set forth above, the Court will deny defendant’s motion to dismiss. A

separate Order accompanies this Memorandum Opinion.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

Date: August 24, 2012



