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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RYAN BARTON LASH,

Plaintiff,

V. Civil Action No. 12-0822 (JDB)
OFFICER JENNIFER LEMKE, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Ryan Barton Lash brings thection against defendants Officer Jennifer Lemke
and Sergeant Todd Reid of the United States Park Police. Lash claims that defewtiants
violated his Fourth and First Amendment rights, and requests damages_under Bivens v. Six

Unknown Named Agents dhe FedBureau of Narcotics403 U.S. 388 (1971). Now before the

Court is [L2] defendantsmotion to dismiss or, in the alternative, for summary judgment. Upon
consideration of thenotion, the opposition and reply thereto, and the engicerd, and fothe
reasons described below, the Court will grant defendaatson for summary judgment.
l. Background

On January 29, 2012, Lash was participating in thecupy DC movement in
McPherson Squayevhere protesters had set up tents and makestgftess Defs! Stmt. of
Mat| Facts [ECF 12]"Defs: Smt.") 1M 1, 2 On that dateUnited States Park Polict{SPP)
officers beganposting noticeon the tents and shelters to convey the goverrismenent to

enforce necamping regulationsid. I 2. In response,some of the individuals in McPherson

! Pursuant to Local Rule 7(h)(1), "gretermining a motion for summary judgmetite court may assume
that facts identified by the moving party in its statement of material faetsadmitted, unless such a fact is
controverted in the statement of genuine issues filed in oppositibe tadtion." Accordingly, the Court will deem
the paragraphs in defendants' statement of facts that were not disputathtiff fo be admitted.SeePl.'s Stmt. of
Mat| Facts as to which there exists a Genuine Dispute [ECH {%Pl.'s Stmt.").
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Square became agitated, verbally harassed the officers, and intentathdthe officers'
distribution efforts. Id. § 3. Lashswore at the officergemovedsomeof the notices fronthe
tents and put thenotices in the trashld. 1 4. At this point, the partieaccounts of théacts
diverge.

According to LashOfficer Jennifer Lemke informetim that if he took down another
notice, he would be arrested for disorderly condirit's Mem. in Opjo. to Dds.' Mot. Dismiss
or Summ. J[ECF 15] ("Pl.'s Opp'n."at 6. Lashthen ceased taking down notices and walked
away. Id. As he walked away, he said to a group of USPP officers, "You want us to clean up the
trash in the park, right? Well[,] heseyourfucking trasly] you fucking pigs. Id. He then
crumpled up the notices he had removed puidhem in the trashld. Officers Lemke, Frank
Hilsher, and Tiffany Reedyith Sergeant Todd Reipresentapproached Lash, who saltWhy
are you coming at n® Id. Lash states that Hbeganwalking around the parkput "did not
attempt to run away or escapdd. When the officers approached him, Lashimsthat he did
not see Officer Reed behind him and wgsgtartled when she tried tdgrab[] hisarms and
pull[] them behind his back. Id. at 6-7. "Because he was being grabbed from behind, [Lash]
did not know who was touching hitnld. Officer Hilsher then stepped in to help restrain Lash.
Id. At that point, according to Lash, "[he] noticedviis P&k Police Officers grabbing him [and]
he allowed the officers to place his arms behind his balkk. Lashallegesthat Officer Lemke
thentased him Id.

In contrastdefendantontendthat when the officers approached Lash after seeing him
removethe notices, Lashtried to get away from thef.Defs! Stmt. 1 5. Whenhe officers
attempted to arrest kb he refused to cooperate and physically resistddf 6. The officers

then 'tried to wrestle him to the grouridyut Lash continuedbdtactively resist.ld. § 7. Officer



Lemke removed her taser from its holster, but did not use it immedidtel}.8. Lash refused

Id.

to cease his active resistance(dbcer Lemke tased him

In addition to their written accounts of the factse tparties also submittedideo
exhibits—one submitted by Lash and two submitted by defendathist depict theevents
leading up to and during the arrest and taser deployngs®Exs. A, Bto Defs! Mot. Dismiss
or Summ. J[ECF 13]; Ex. 17 to Pl.'s Opp'n [ECF 16].asHs videoexhibit beginswith six
USPP officers and several protesters standiexf totentsin what appears to be McPherson
Square Ex. 17 to Pl.'s Opp'at 0:00-0:12* The protestersise profanityand yell at the officers.
Id. Lash, wearing a red shirt and pattinpajama pants, bursts out of one oftdres. 1d. at
00:15-00:17.He approaches the officers and yelou guys want to come at us tomorrow . . .
I'm going to be one of the sleep strikérdd. at 00:26000:33. He then continues to yell about
how he plans ndb sleep for days angroclaims "this is our park," while another protester yells,
"bring it on bitch," to the officers.ld. at 00:33-00:42.

Lash thentriesto pull a wooden stake out of the ground. at 00:4800:50. When two
of the officers see Lashactivity, they make dowward motions with their handsapparently
indicating that he should stop trying to pull out the stake. foisclearif the officers say
anything to Lash orouchhim, but Lashrepeatedlyells, "Get your hands off mé.Id. at 00:50
00:56. Theofficersthen walkawayandLash yelk at them to'getaway from my tent. Id. at
00:56-1:06.

Lashfollows the officers, yelling that thegshould come back tomorrow morning and that
he is not going to sleep for daykl. at 1:061:17. The officers stofo turn aroundandface him,

and Lash continues to yell, but it is difficult to hear what he is saying.nditislearwhether the

2 The numbers in the Court's citations to video ewviggepresent the time displayed when viewthg
video. For example, an event that occurred between minute two amdentiree ofa video would be cited as
02:0003:00.



officers have said anything to Lash at this point. The officers walk away for the senendut

Lashfollows them and yellsand the officers turn around to face hagain Id. at 1:171:48.

The officers walk away a third time, and Lash continues to follmm. Id. at 1:482:07. The

officers and Lash then walbut of view of the camera, but Lash can be heard yelMg all

know you are coming tomorrow. Ywoe coming tomorrow, big fucking deal. k& aware.
What difference does this makeapparently in reference to the noticdd. at 2:072:26. The
video then shows Lash standing in fra several officers yelling"Tell me what difference
does it maké&,while he loudly claps his hands to punctuate his woldsat 2:262:30. Lash
continues to yell at the officel@nd makes hand gestures toward théanat 2:30-2:39.

The camera focuses elsewhere for a fieements and when it refocuses on Lash dhd
officers, Lash igepeatedlyyelling, "fuck your notices and taking notices bthe tents. Id. at
2:392:53. Lashguickly walks away from where the officers are standang continiesto tear
down notices and yellld. at 2:533:16. The videothenshows Lash walking by some tents with
a handful of what appear to be crumpleaticesasfive USPP officerdollow behind him in a
single line, maneuveng between tents Id. at 3:073:21. Lash yells"Whats a disorderly
conduct on that,and quicklywalks away in the backgroundd. at 3:213:29. The officers
appear tdoriefly talk to each other in the foreground, but their voices are inaudifdle Lash
then yells ". . . fucking notices, watch how many | ripped dowtd! at 3:293:35. The video
then shows the officers walking irash'sdirection. Id. at 3:35-4:03. Lash yells something about
"trash which may be when he throws the notices in the trasllescribedi Lashs account of
the events.ld.; see alsd’l.'sOppn at 6;Compl.[ECF 1] 13. Throughout the video, there are
manyprotesterstanding aroundr following the officers, and sometimes yelling at the officers.

It is not clearwhether the officers ever ganything to Lash because their voices are inaudible



throughout The video concludes with the police attempting to restrain Lash and, eventually,
tasing him, buit is difficult to see any detail because the camenaostionedfairly far away
from the arrest

Defendantstwo videos werefilmed closer to thearrest DefendantsVideo Exhibit B
begins with aview of the USSP officers iwhat appears to be tihcPherson Square tent carhp.
Ex. B. to Defs! Mot. Dismiss or Summ. At 00:0000:02. The person filming saySNow
someone is ripping down the notices that the police gaveldsat 00:0200:06. A voce that
appears to beasHhs can be heard in the background yellitedl them to cleanmthe trash in the
fucking parkK and comporting with Lash's account of eventkerés your fucking trashyou
fucking pigs” Id. at 00:0700:13 Pl.'s Opp'n at 6.Several officers walk toward Lash, who
eventually entershe view of the camera inis red shirt and pajama pantkl. at 0013-00:59.
Lash yells"officers coming at nleseveral timesandthen quicklywalks away from the officers
and between various tentsld. at 00:594:12. Lash glls "Why are you coming at meand
continues tovalk awayfrom the officers Id. at 1:181:25 Officer Lemke and Offieer Reed
two female officerstry to approach Lash.Id. at 1:251:27. Lash yells'I've done nothing
wrond' several times while walking awayoim Officers Lemke and Reethenturns around to
seethe two officerdollowing him and resumes walking away from thelu. at 1:27-1:31.

At that point, Officer Reed tries to grab Lash's arms from behind hdmat 1:321:33
Lash pulls his arms from Officer Résedyrasp and continues to yell that he tdmne nothing
wrong:" Id. Other protesters have gathered in the area and are yelling at the officecer Of
Reed tries to grab Lasharms agaimndLashagainpulls his armsut of her graspld. at 1:3}-

1:35 Officer Hilsher, a male officer, then approaches Lash from's§&simt, right side and

% Video Exhibits A and B show the same sequence of events. The Court elestd/tdeo Exhibit B to
recount the facts because it is flmed from a location closer to the events at issue.
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grabsLash'sright arm while Officer Reed grabs LasHeft arm. Id. at 1:35-1:37. Lemke
unholsters her taserhile Lash continues to resitite otherofficersandto yell that he hasdone
nothing wrong:. Id. at 1:371:40. While the officerscontinue to try to control Lash, Officer
Lemke deploys the tasen Lasls lower back Id. at 1:38-1:41. Lash falls to his kneesd then
rolls over onto his backld. at 1:431:43. He then rolls over onto his stomadtl. at 1:441:46.
At this point, Officers Reed and Hilsher are able to handcuff hémat 1:47-1:58. The officers
pull Lash to his feet and escort him out of the pddkat1:58-2:12.

After the arrest, Lash filed 8ivens claim for civil damages againshe defendant

officers, claiming that theg violated the Fourtmendmenty unlawfully using excessive force
againsthim, and violated the First Amendmeniboth by arresng him andby using excessive
force in retaliation for Lash calling the officeféucking pigs" Compl. Y 5051, 5355.
Defendants moved to dismiss, or in the alternative, for summary judgment.

[. Standard of Review

To survive a Rule 12(b)(6) motion to dismiss, a complaint must cofiaishort and
plain statement of the claim showing that the pleader is entitled to'neliefder to'give the
defendant fair notice of whahe . . . claim is and the grounds upon which it rést8ell Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47

(1957)); accordErickson v. Pardus, 551 U.S. 89, 93 (2007) (per curiatfiln passing on a

motion to dismiss . . . the allegations of the complaint should be construed favorably to the

pleader: Scheuer v. Rhodes, 416 U.S. 232, 236 (193dg; alsd_eatherman v. Tarrant Cnty.

Narcotics Intelligence & Coordination Unib07 U.S. 163, 164 (1993). Therefore, the factual

allegations must be presumed true, and plaintiffs must be given every favofabémce that

may be drawn from the allegations of fa@eeScheuer416 U.S. at 236; Sparrow v. United Air




Lines, Inc, 216 F.3d 1111, 1113 (D.C. Cir. 2000). However, the Court need not accept as true
"a legal conclusion couched as a factual allegdtioor, inferences that are unsupported by the

facts set out in the complaint. Trudeau v. FTC, 456 F.3d 178, 193 (D.Q008) (quoting

Papasan v. Allaiid78 U.S. 265, 286 (1986)).

Summary judgment, in turn, is appropriatehen the pleadings and the evidence
demonstrate thdthere is no genuine dispute as to any material fact and the movantleldotit
judgment as a matter of ldwFed. R. Civ. P. 56(a). The party seeking summary judgment bears
the initial responsibility of demonstrating the absence of a genuine dispute aahfatér See

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The moving party may successfully support

its motion by identifying those portions of the recof@hcluding depositions, documents,
electronically stored information, affidavits or declarations, stipulatiordu@mg those made
for purposes of motion only), admissions, interrogatory answers, or other matevlatd) it
believes demonstrate the absence of a genuine issue of material fact. Fed.FR.56{c)(1);

see alscCelotex 477 U.S. at 323.

In determining whether there exists a genuine dispfitenaterial fact sufficient to
preclude summary judgment, the Court must regard themowmants statements as true and

accept all evidence and make all inferences in thenmovants favor. SeeAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 255 (1986)The nonmoving party, however, must establish more
than the'mere existence of a scintilla of evidehae support of its positionld. at 252. "When
opposing parties tell two different stories, one of which is blatantly contrddigtéhe record, so
that no reasonable jury could believe it, a court should not adopt that version of theifacts f

purposes of ruling om motion for summary judgmeht.Scott v. Harris 550 U.S. 372, 380

(2007). Moreover, Ti]f the evidence is merely colorable, or is not significantly probative,



summary judgment may be granted.Anderson 477 U.S. at 24%0 (citations omitted).
Summary judgment, then, is appropriate if the-nmvant fails to offef'evidence on which the
jury could reasonably find for the [non-movant]d. at 252.

A motion to dismiss must be treated as a motion for summary judgmématters
outside the pleadings are presented to and not excluded by thé ¢adiR. Civ. P. 12(d);see

also Yates v. District of Columbia324 F.3d 724, 725 (D.CCir. 2003) (holding that district

courts consideration of matters outside the pleadings converted the defefidat12 motion
into one for summary judgmentHere, becausdé parties have submitted matters outside of the
pleadingsthat the Courthas consderedin resolving @fendantsmotion, the Court will treat
defendants’' motion as one for summary judgment.
[11.  Discussion
"Qualified immunity shields government officials from civil damages liabilitReichle

v. Howards --- U.S.---, 132 S.Ct. 2088, 20932013)(citing Ashcroft v. alKidd, 563 U.S.---,

131 S.Ct. 2074, 2080 (201}) The doctrine of qualified immunity "gives government officials
breathing room to make reasonable but mistaken judgments,” and "protelots the plainly

incompetent or those who knowingly violate the law&Shcroft 131 S. Ct. at 2085 (quoting

Malley v. Briggs 475 U.S. 335, 341 (1986))Officer Lemke and Sergeant Reidtho were

acting in the course of performing their official duties during the evemtdving Lash, argue
that they are entegd to qualified immunity on La&hBivensclaims. Defs! Mot. Dismiss or
Summ. J[ECF 12] ("Defs.' Mot.") at 8. Those entitled to qualified immunity havenmunity

from suit rather than a mere defensdiability.” Hunter v. Bryant, 502 U.S. 224, 227 (1991)

(internal quotation omitted)Thus, mmunityshould be granted or denied at the earliest possible

stage in the litigation becauss purpose is tshieldfrom suit thosegovernment officials who



actproperly and that purpose "is effectively lost if a case is erroneously pernatggdto trial”

Scott 550 U.S. at 376 n.Zinternal quotation omittegd)accord Hunter 502 U.S. at 227.

Accordingly, it is appropriate for this Court to rule on the issue of immunity on a properly
supported motion for summary judgment.
The qualified immunitydoctrine is governed by tifeupreme Court analysis set forth in

Saucier v. Katz533 U.S. 1942001), as modified by the Colsrtlater decision irfPearsorv.

Callahan 555 U.S. 223 (2009) Saucieroutlined a two-step approachin which a court first

decides whether the facts allegetEmonstratehat theofficer's actions violated a constitutional
right. Saucier533 U.S. at 201. If'the facts allegedo not establish a constitutional violati¢a,

court] ends] the inquiry and ruls] for the officer! Johnson v. District of Columbia, 528 F.3d

969, 973 (D.C. Cir. 2008 But if the facts demonstrate constitutional violationa courtthen
determine whether the right at issue wdslearly establised' at the time of the officés
conduct. Id. Accordingly, to defeat a government officelclaim of qualified immunity, a
plaintiff must showboth (1) that the facts alleged or shown make out a violation of a
constitutional right, and (2) that the right was clearly establisis&g:Saucier 533 U.S. at 201

Peasonmodified theSaucierapproach such that lower counmsy use their discretion to decide

which of the two prongs to address fird&eePearson555 U.S. at 236accordReichle 132 S.

Ct. at 2093. Here, the Courtvill first examine whether Lash has demoatstd that Officer
Lemke andSergeanReid violated his constitutional rightsAnd finding that Laslinas failedto
meet his burden, the Court need not reach the second gmdngill grant summary judgmeint

favor of defendants.

* Defendants also argue that Lash's claims are subject to dismissal becaudandeferre not properly
served. Defs.' Mot. at 2B2. Because the Court is granting the motion for summary judgmentpthier@ed not
reachthis issue


http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2029778030&serialnum=2001518729&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=F3E26AFB&rs=WLW13.04

A. Fourth Amendment Claims
Lash claims that Officer Lemkeusedexcessive forcavhen $e tased Lash during his
arrestand that'SergeanReid][] fail[ed] to supervise the situation or intervene in Officemkeés
use of excessive force Compl. 11 5465. A claim of excessive forces "'properly analyzed
under the Fourth Amendmeént objective reasonablersesstandard,” whichtracks the
consttutional text by askingwhether he force applied was reasonalileJohnson528 F.3dat

973 (quoting Graham v. Connor, 490 U.S. 386, 388 (1989), and Wardlaw v. Pickett, 1 F.3d 1297,

1303 (D.C.Cir. 1993)(internal quotations omitteld)Thus, the relevant inquiry isvhether the
officers actions aréobjectively reasonableén light of the facts and circumstances confronting

them, without regard to their underlying intent or motivatio8cott v. District of Columbial01

F.3d 748, 78 (D.C. Cir. 1996) @uoting Grahan, 490 U.S.at 397). Because the inquiry is

objective, he subjective goodr bad faithof the officers is irrelevantWasserman v. Rodacker

557 F.3d 635, 641 (D.C. Cir. 200%citing Whren v. United States, 517 U.S. 806, 4R

(1996)) Stated differentlythen, fa]n officer will only be held liable if the force used was so
excessive that no reasonable officer could have believed ihawfalness of his actions.

Rogala v. District of Columbjal6l F.3d 44, 54 (D.C. Cir. 19p&citing Wardlaw 1 F.3d at

1303);accordScott 101 F.3d at 759.

Courts determine the reasonableness of force st facts and circumstances of the
case,including 'the severity of the crime at issteyhether the suspect waactively resisting
arrest or attempting to evade arrest by fliglaind whether the suspetpose[d] an immediate
threat to the safety of the officers or othérsgGraham 490 U.S. at 396."The calculus of
reasonableness must embody allowance for the fact that police officeftearéoced to make

split-second judgmentsin circumstances that are tense, uncertain, and rapidly evehahgut
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the amount of force that is necessary in a particular situatitch. at 39697. Nonetheless,
"[a]lthough we evaluate the reasonalgss of the officersactions by viewing the events from
their perspective, we consider the facts in the record and all reasonable inferermeed d
therefrom in the light most favorable to [the plaintiff]Scott 101 F.3d at 75%citing Wardlaw,

1 F.3dat 1303). A defendans "motion for summary judgment is to be denied only when,
viewing the facts in the record and all reasonable inferences derived theneftioe light most
favorable to the plaintiff, a reasonable jury could conclude that the eraresss of the force is
so apparent that no reasonable officer could have believed in the lawfulness of his actions.”
Wardlaw 1 F.3d at 1303 (internal citation omitted).

In Arrington v. United Stateghe court held thatvhere a plaintifiwas punchedbeaten

with a batonand a pistol gripand attacked by a poliagog, such force by the policevas
unreasonabld the suspechadalreadybeen disarmed and handcuffed73 F.3d 329, 33B3

(D.C. Cir. 2006) see als&Casey v. City of Federal Heights09 F.3d 1278, 1280, 12&3 (10th

Cir. 2007) {inding that officers used excessive force wherizinga nonviolent misdemeanant
who was neither dangerous nor fleeing by putting him intaran lock,jumping on his back,
tasng him, handcufhg him, and therrepeatedly bagng his head into the concretand tasg
him again). In contrast, the courn Wardlaw concluded that no reasonable jury could find
excessive forcavas used where the plaintiff rushed down a courthouse stairway toward
United States Deputy Marshals who were forcibly removiisgfriend from a courtroom, and
one of the deputies punched the plaintiff in the gawl severalimes in the chestWardlaw 1
F.3d at 1300, 13084. In evaluating theeasonableness the wse of force the Wardlawcourt
notedthe vulnerability of the marshals in the stairwell, the fact that the plaintiff hadeshat

the deputies as he approached themd that the Marshals Serviceeasonably could have

11



anticipated a confrontation when removing a spectator from a courtroom \phaester
demonstrationgvere expectedld. at 133-04.

Here, defendants arguimat Officer Lemke acted reasonably when dlased Lash
because¢he USSP officers faced"aolatile situatiorf where ‘demonstrators or elookers in the
park [crowded]near the officers and repeatedlyljexl] and svjore] at them'while the officers
attempted to arrest Lastvho had"aggressively attempted to evade arfeddefs.' Mot. at 16,

18. The officers attempted to gain control over Lash, includingvesestl[ing]" him to the
ground, but Lashvigorously" resisted and the officers were unable to handcuff him until the
taser was usedd. at16.

Defendants also argue th@éifficer Lemke'sactions were reasonable becaus$ssPP
policies authorize the use of taséit® gain control ofan individual or "to effect an arrest to
ensure the protection of the public, the officer, and any arrestees.” Ex. 2 taVaef¢General
Order No. 3605) [EE 121] 88 3605.013605.02. [@fendantontendthat during the arrest,
Lash was"physically defying the officers to the point that a reasonable officer could hav
believed that plaintiff might inflict bodily harm on thémld. at 17. Furthermore, th&arrest
clearly needed to be effectuated quickly as the situation grew more volatilbeandlbokers
grew more numerous and hostile to the officetd."at 18. In support of their stance, defendants
cite an Eleventh Circuit cas@ which the court held that an office use of a taser was
reasonable against 'dnostile, belligerent, and uncooperativiadividual who, despite being
suspected obnly having an mproperly illuminated taillight,used profanity, moved around and

paced in agitation, and regtedly yellet] at the officer. Id. at 19(citing Draper v. Reynolds, 369

F.3d 1270, 127811th Cir. 2004). Here the officers were engaged in a physical struggle with

hostile, belligerent, and uncooperativedividual—ash—who had tried to evade themhad

12



yelled at them, andiasphysically resishg arrest Seeid. at 20. Defendantsarguethat, similar
to Draper the use of the taséerewas reasonable becauséntay well have preventéderious
harm to Lash orthe officers,given plaintiffs clear indication that he wastnmepared to cease
his active, physical resistance to arregt.

Lash on the other han@rguesthat Officer Lemke's use of a taser during his arvgas
unreasonable because the criofievhich he wasaccused-disorderly conduet-was"relatively
minor." PL'sOppn at 15. Moreover he ontends thahedid not resist arrestrather, hewas
surprised when OfficeReedgralbed his arms&nd his'instinct” to pull away was not indicative
of resistance.d. 16-17. Instead he was acting reflexively and the "officers would not have had
any reason to think that [his] response was voluntaryd. at 17. Lashargues thahe was
unarmed and did not pose a thredtl. at 16. In particular, le statesthat because he was
wearing pajamas, it should have been apparent to tleersffihat he was not armet. Lash
also contends th&e never threatened the officertook a ‘fighting stanceé. Id.

After careful consideration of the facisd circumstanceshe Courtconcludesthat no
reasonable jury could find th&tfficer Lemke's use of force was so excessive that no reasonable
officer could have believed in the lawfulness of her actiowsewing the situation from the
perspective of an officer at the scenae the court musOfficer Lemkeés use of the taser gun to
effectuate the arrest of Lash was reasonably proportionate to the diffiduinaartairsituation
that the USSP officers faced.

First, dthough Lasls crime was nonviolent, the officers were in a hostile environment
where protesters were yelling at and following the officers while theeosfiattempted to arrest

Lash. Lash does not dispute that ftadice were in a protest area with a lamyember of

13



protesterpresent And the many tents in the area made it more difficult for the police to know
exactly how many individuals wepresentand where they were locate®fficer Lemke, aware
of the ongoing protest arttie presence o& largenumber of protester§reasonably cdd have
anticipated a confrontatidnwvhile removing an uncooperative protester from the tent cebeg.

Wardlaw 1 F.3d atl303-04 see als®berwettew. Hilliard, 639 F.3d 545555(D.C. Cir. 2011)

(finding it reasonable for officetquickly andforcefully’ to arrest plaintiffengaged ira silent
dance demonstratioio reduce'the risk of interference or escdpghen plaintiff waspart of a
group of 18 peoplavhose presence could have caused the offtoene reasonably worried that
events might get out of hand"

FurthermoreLash actively resisted arresflthough he arguesthat he tried td'defusé
the situationthat he pulled his arms away from the officers when they tried to handcuff him only
because he wdstartled" and that hé'did not actively resist arrestPl.'sOpp'n at 7 Pl.'s Stmt.
19 x2, thataccountdoes not comport with theartiesvideo exhibits, whichshowthatLashwas
belligerent,aware of the officetsapproachand physically resisintto the officers’ attempts to
handcuff himseeEx. 17 to Pl.'s Opp;rExs. A, Bto Defs! Mot. It is appropriate to rely on that
clear evidence of the events at issue héithere the nonmoving paftyevidence at summary
judgment is"blatantly contradicted by the record, so that no reasonable jury could believe it, a
court should not adopt that version of the facts for purposes of summary judgr@eatt 550

U.S. at 380 see alsdNhite v. United States363 F.Supp.2d 41, 49 (D.D.C2012) (granting

defendans motion for summary judgment where video evidence contradicted assertion that

® Lash states thahere were approximately 88D protesters in McPherson Square on January 29, 2012.
Lash Decl. [ECF 18] 1 37(a). Sergeant Reid states that there were "hundreds of indivilliad McPherson
Square, as well as temporary structures, tents, and shelters whichedmackage portion of the individuals.” Reid
Decl. [ECF 121] 1 4. Regardless of the exact total coting partiesagreethat there were a large number of
protesters present in the park.
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decedenthad both hands raised in a gesture of surréhdémash does not challenge the video
evidence and, in fact, submits his own video, which docuntieatsameseries okevents

The Court has carefully reviewed #aarideo exhibits. As previously describddish's
Video Exhibit 17showsthat from the time theJSSP officers encountered Lasie was hostile
and belligerent. Initially, Lash follows and yels at the officersas theyrepeatediytry to walk
away from him. AftelLashremovessomenotices,the officers turn their attention tum, and
Lashthentries toevadethemby quickly walking away. The officers pursud_ash through the
park while hecontirues to walk away from themDefendants' Video Exhibit B showssh
yelling, "officers coming at me~indicaing that he is aware that the officers are approarch
him—and yellng "lI've done nothing wrorigas he mowe away from Officers Lemke and
Reed—alsoindicating that Lash is aware the officers are pursuing. hirashcontinues tevade
andyell at the officers when theyttto approachhim. And despite being awaref the officers
approach Lashtwice pulk his arms away from Officer Reed, and thmmtinuesto resistby
physically struggling withOfficers Reed and Hilsheas theytry to constrainhim from either
side.

Theunbiased videevidencethus"blatantlycontradicfs]" LasHs assertiothathe did not
activelyresist arrest SeeScott 550 U.S. at 380.Based on this evidencep measonable jury
could believe Lash's version of these eveatglhence the Court will not adopLash's version

for the purpose of summary judgmerfeeid.; see alsaJohnson v. Washington Metro. Area

Transt Auth., 883 F.2d 125, 1289 (D.C. Cir. 1989) (finding that summary judgment is
appropriate "when a plaintiff's claim is supported solely by plaintiff'ar cselfserving

testimony, and undermined by other credible evidence"), abrogated on other dyguBelton
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v. WashingtoriMetro. Area Transit Auth 20F.3d 1197 (D.C. Cir. 1994)The Court concludes

that areasonable officer on the scene would have believed that Lash was aeth&ing arrest.
Moreover, a reasonable officer could have believetiltash posedan immediate threat
to the safety of the officers or othersash's contention thale officersshould have knowthat
he"neverposed a risk of harm to anydnendwas unarmed and not a thrésicause he was in
pajamadggnores thahe was in close physicalroximity to the officers and their weapons, and
thathe physiclly resisedtheir attempts to handcuff hinSeePl.'s Stmt. § 8Pl.'s Opp'n at 16
As noted by defendants|t]here is always a potential threat to officers wiiegy are that close
to an individual who they are trying to arrest, because the individual may trgkdage of the
officer's weapons or actually hit an officer trying to arrest hinbefs." Reply at 7. In this
situation Officer Lemke wasforced to nake[a] splitsecond judgmentf-in circumstances that
[we]re tense, uncertain, and rapidly evolwrgbout the amount of force that [vsajecessary.
Graham 490 U.S. at 3987. Additional attempts at physically handcuffing Lash "may well
have, or would likely have, escalated a tense and difficult situation into a seriosisaphy
struggle in which the arresting officers" could be injured by Lash or otltesters. See
Draper 369 F.3d at 1278. Hence, viewing the situation from the standpoint of ectiodly
reasonable officethe sngle, fivesecondaser deploymefiwas reasonably proportionate to the

needto subdue Lash and theretoyreduce the risk of further physical confrontation.

® Defendantssubmitthat Lash was tased only @ while Lash claims that he was tased a second time
when he was on the ground and handcuffédmpareDefs.' Mot. at 4with Pl.'s Stmt. § 3; Pl.'s Opp'n at 15, n.1. In
support of his claim, Lash states that he could hear "the clicking ofABER and could feel its effects.” Lash
Decl. 1 20. Lash directs the Court to his video exhibit at "approximately 5:46h,vhe argues, the second
deployment "can be heardld. After numerous viewings of Lash's video, the Court cannot agree thatckiagli
of the taser can be heardnstead an extremely loud police whistlled the yells of numerous protesters overwhelm
the audio. Lash stated that "[a] copy of the TASER's datapointutaduld likely be able to settle this dispute"
over how many times thedar was deployed. Pl.'s Opp'n at h3l. In response, defendants submitted Officer
Lemke's declaration, stating that she tased Lash only once, as well agtrdatageport, which confirms that the
taser was deployed only once for five seconds onaigrl9, 2012 at around the time of Lash's arrest. Defs.' Reply
at 1112; Ex. A to Defs.' Reply (Decl. of Officer Jennifer Lemke { 14sér Data Report at 2). Lash has not
disputed the taser data report, and "[a]t the summary judgment fatge,must b viewed in the light most
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Lash assertghat the lack of police warnings during his arrest shaugport a finding
that the taser deployment was unreasonable. Specifically, he argues thage &ftdled away"
from Officer Reed;he was notold to stop resisting or that he was going to be TASERed if he
continued resisting. Pl.'s Op'n at 17. Defendantscontendthat they did provide warnings to
Lash. SeeDefs.' Mot. at 4Defs.' Reply at 9. It inot clearwhose account is correct because the
audio on the video exhibits does mtearly pick up the officers' voicesDrawingall inferences
in favor of Lash, as the Court must, the officers' lack of warning nonethddessnot raise
Officer Lemke's use of the taser to the level of excessive fordghough whether a warning is

given is considered by some couits determiningif excessive force was usetl is not a

dispositivefactor. SeeDeorle v. Rutherford, 272 F.3d 1272, 1284 (9th Cir. 200T) Kie giving

of a warning or the failure to do so is a factor to be considered in applyi@rahambalancing

test.") Plaintiff citesthe Fourth Circuit's finding of excessive force where an officer faded

give a verbal warning, in violation of police department's polidiesore releasing a police dog
trained to bite anyone it found into a home where the officer did not know who was present. Pl.'s

Opp'n at 17 (citing Vathekan v. Prince George's County, 134 F.3d 17801(A%h Cir. 1998)).

Although the facts inVathekanand the facts in this case are not analogewslike the officer

who released a dog to bite whomever the dog found, Officer LemkeWwhewhe was tasirg

favorable to the nonmoving party only if there is a 'genuine’ disputethese facts."Scotf 550 U.Sat 380(citing
Fed. R. Civ. P. 56(c))."A dispute over a material fact igenuinéif 'the evidence is such that a reasonable jury
could return a erdict for the nonmoving party."Arrington, 473 F.3d at 333 (quotinfinderson 477 U.S. at 247).
Therefore, he normovant "must do more than simply show that there is some metaphymitslas to the material
facts." Matsushita Elec. Indus. Co. v. Zenith Radio Cody5 U.S. 574, 5861986. And "[i]f the evidence is
merely colorable, or is not sufficiently probative, summary judgmentheayranted."Anderson 477 U.Sat 249

50. Here, Lash provides no other evidenin support of his claim, and the undisputed taser read{edtivily
demonstrates that the taser was used only once around the time of Lrash's Accordingly, no reasonable jury
could find in favor of Lash on this issue and, therefore, there genoine dispute.

" Similarly, Lash's arguments regarding the alleged lack of othemings or communications do not
transform Officer Lemke'actionsinto theuse of excessive forc8€eePl.'s Stmt. 1 4 (Officer Lemke only warned
Lash once to cease rewiog notices), 5 (Lash stopped removing notices after he was wafmétig officers did
not tell Lash to put his hands behind his back), 7 (Lash was not toldshendar arrest until he was in the police
cruiser). Even assuming Laslaegationsto be true, these facts do noutweigh the factors supporting the
reasonableness of Lemke's use of force.
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Lash argues that, similar to the officerViathekan Officer Lemke wasequiredby department
policy to give averbalwarning prior to deploying a taseeePl.'s Stmt. § 9; Lash Decl. { 37(g).
In response, efendantgoint out that the USPP general order authorizing the use of tasers to
effectuate arrests statesly that a verbal warning should be given prior to deploymaser "if
practicable." Defs.' Reply at 10; Ex. 2 to Defs.' Mot. 8 3605.06(D)(5) ("When theotettisise
[a taser] is made, the officer using it shall give an audible verbal warnitigetantended
recipient and other persons nearby immediately prior to its use, if practicabln order
stating that a warning shall bevgn "if practicable" cannot be construed to requiveaaning in
all situations. Anceven if it was practicabfdfor Officer Lemke to provide a warning prior using
a taser to subdue Lash, the lack of a warning does not overcome the other facts and
circumstances dhe arrest, which support theasonableness of Officer Lemke's use of the .taser

Accordingly,in light of all the facts an@ircumstancesjo reasonable jury could find that
Officer Lemkeés use offorce was so excessive that no reasonableesfitould have believed it
was lawful. ThereforeQfficer Lemke did not violate La&h constiutional rightsduring the
arrest. Sergeant Reidthen, is also not liable for excessive force for his alleged failure to
"adequately plan and direct the execution of the arrest of Mr,"Lastl did not violate Lash
constitutional rights. See Pl.'s Oppn at 18, 2. BecauselLash was not deprived of his
constitutional rights, the Court need not proceed to the second prong of the analysis, and
defendantsare entitled to qualified immunity on Ldshrourth Amendment claims

B. First Amendment Claims

Lash initially alleged violations of his First Amendment rights under two theories

retaliatory arrest and retaliatory useexicessiveorce. Compl. {1 50, 51However,Lashhas

concedd that his First Amendmertlaim for retaliatory arrest cannot proceed because of the

® The order does not provide guidance on what is "practicable."

18



Supreme CouH recent decision iReichle which held that it was not clearly established that

retaliatory arrest supported by probable cause would violate the First AmandPh&s Oppn at
19.

Lash maintains histher First Amendmentlaim, and argues that hisight to be free
from the chilling effect of excessive force by police officers at a protest wasstablishetat
the time of the incident in questiorPl.'sOppn at 19. However,as discusseth the previous
section Lash was not subjected to excessive force in the course of his arrest. Hence, his
allegation that he was subjecttn excessive force as retaliation fois exercise of his First
Amendment ights also fails, and defendants are entitled to qualified immunity on's &sist
Amendment claims

CONCLUSION

For the reasons explained above, the Court will grant defendants’ motion for summary
judgment, dismiss Lash's claims against defendants with prejudice, angudgtaent in favor
of defendants on all athe claims against them. A separate order will Ipéersd with this

memorandum opinion.

sll
JOHN D. BATES
United States District Judge

Dated: September 20013
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