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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LARRY GRANT CONSTRUCTION; and
MA -CHIS LOWER CREEK INDIAN
TRIBE ENTERPRISES, INC.

Civil Action No. 12-00837 (BJR)
Plaintiffs,
MEMORANDUM OPINION GRANTING
V. PLAINTIFF 'SMOTION FOR
SUMMARY JUDGMENT

KAREN G. MILLS , Administrator
U.S. Small Business Administration

Defendant.

This matter is before the Court ofaitiffs’ motion for summary judgmentThe
plaintiffs, Larry Grant Construction (“LGC”) and Ma-Chis Lower Creek Indian Tribeefmises
(“LCITE") , seek review o& decisiorof the Small Business AdministratiohSBA”) thatLGC is
nota small businessSpecifically,Plaintiffs claim the SBAacted arbitrarily and capriciously, in
violation of the Administrative Procedure A&PA), 5 U.S.C. 8§ 706(2)(Apy miscalculating
their combinedhverageannual receipts. The Court has carefully considered the filings, the
applicable law, and the entire record. For the reasons that follawtif’s’ motion for summary

judgmentis GRANTED.

BACKGROUND

Section 8(a) of the Small Business Act, 15 U.S.C. § 63a(@horizes the SBA to enter
into a procurementontract with the federal government @aangubcontracits performance ta
“socially and economically disadvantaged small busiheiss.8 637(a)(1)(A)B). The SBA

duly administerghe 8(a) Business Development Progi@ata) program”)to implementSection
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8(a)of the Act. 48 C.F.R. 8§ 19.800(dBecause the SBA may award a subcontrachtd(a)
programparticipant on &ole source, i.e., noncompetitilgsis 15 U.S.C8 637(a)(16); 48
C.F.R. 8 19.800(b), admission into the program is highly desirable. A business seeking to
participate in the 8(a) program must prove, among other thingst isatvned by one or more
“socially and economicallgisadvantaged individugland that it is “small.”13 C.F.R. §
124.101. Thelatter requirement is theenterpiecef this case.

To determine whether a business is “small,” the SBA compares the size ofitlessias
the “sizestandards” published in 13 C.F.R. § 121.201. That regulation lists a maximum size,
measured in either annual receiptsaumber of employeefr eachcategory of business, as
defined byNorth American Industrial Classification System (NAI@®8pe Annual receiptare
averaged ovehe three fiscal years preceding the applicaimbrg 121.104(c)(1), and the
number of employees is averaged over the preceding twelve miong4,21.106(b)(1) In
calculating ausiness’s sizeghe SBAconsiders not only the business’s own employees and
annual receipts, but also thadeany affiliated companies. “Concerns and entities are affiliates
of each other when one controls or has the power to control the other, or a third partyr partie
controls or has the power to control bottd. § 121.103.Each affiliated business is treated as
though it had the receipts and employees of all the affiliedenbined.ld. 8§ 121.104(d)(1)
(annual receipts combined); 121.10%4)(i) (number of employees combined).

Plaintiff LGC is aconstruction company arsle proprietorshipwned by Larry Grant.
Grantis a member of th®la-Chis Lower Creek Indian Tribe of Alabama (ibe’), which owns
plaintiff LCITE, a“company with multiple affiliates and divisions in the General Contrgctin
business.”Administrative RecordA.R.) at 2-29. LCITE’s revenuegar outstripthose ofLGC.

In 2009, for example, LCITE reportgploss receipts of about $32.7 million its federal income



tax returnjd. at 1064, while LGC reported about $513,000 Grant’sindividual tax returnid.
at17-17! Both LGC and LCITE fall under NAICS code 236220, Commercial and Institutional
Business Constructiord. at2-27, 29, and mushereforemaintainaverage annual receipts at or
below $33.5 million in order tqualify assmallbusinessesl3 C.F.R. § 121.201At the time of
thefollowing events LCITE was alreadyo qualified andvas aparticipant in the 8(a) program.
A.R. at 229.

In August 2011, LGC applied to join LCIT&S a partipantin the 8(a) program. Tipped
off, apparentlypy “a protest alleging affiliation” between the two compankeR. at1-15,the
SBA began a review of LGC's sizelhe SBA first determined LGC was affiliated with a real
estate company jointly owned Iirant and his wifethat determination is not at issue hele
at2-29. The SBA alsdound, howeverthatfor the year ending December 31, 2010, “60% of
[LGC’s] revenues came from subcontrdatsth a joint venture in which LCITE held a 51%
stake,and “10% came from subcontracts” directyth LCITE. Id. at2-30. “For 2011revenues
through October 31 reflect that 85.4% of current revenues are from ... LCITE, while an
additional 9.4% is from ... a company also showing Ma-Chis on the intdide Although the
SBA identifiedno revenue from LCITE itheother two years it reviewed, 2008 and 2409,
anddespite Grant’s protest thidiiese were the first instandes had bid for subcontracts with
LCITE since he began operating LGC 30 years ag@at 18-10,the SBA determinetdGC was
“economically dependent on LCITE ... and is therefore affiliated with it.Id. at 2-30.

Having determined that LGC and LCITE were affiliated, the $38¢uested LCITE’s

financialrecords for the relevaffiscal years— 2008, 2009, and 2010 — in order to add its

! A sole proprietorship like LGC is generally “[d]isregarded as anyeseiparate from its owner,” 18 C.F.R. §
301.77013(b)(1)(ii); incomefrom the business is therefore reported on the owner’s individual tax return.
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average annual receiftsthatof LGC. After some initial resistanceJames Wright, Chiedf

the Tribe and ChieExecutive Officer of LCITEsubmitted LCITE dederaltax returns for 2008
and 2009.1d. at 1-17. LCITE’s chief financial officerseparatelysubmitted a draft financial
statement for 2010 because the tax return for that year was not yet cortplatel-2, 1-5.

The SBAencounterednmediatedifficulty interpreting LCITE’s 2010 daft financial
statement For the purpose of determining the size of a partner in a joint vetiter8BA
assigns the partner a share of the joint venture’s receipts proportional tarthat' patake in
the venture, 13 C.F.R. 8§ 121.103(h)(5GITE owned a 51% stake in several joint ventures and
listed revenue from those ventures on its draft statendeat, 1-40. The SBA could not tell
from thedraft statementhowever, whethehe revenue statddr each joint venturevas100%
of the venture’s revenue or the 51% that should be allocated to LEI&Eendant’s Opposition
to Plaintiffs’ Motion for Summary Judgment, Declaratory and Injunctive R€li2éf.’s Opp.”)
at 14, Dkt. No. 22seealsoA.R. at 1-31 (draft financial statement)in other words, the SBA
could not tell whether the revenue from LCITE’s joint ventirad already been discounted, as
it needed to bdyy LCITE’s stake in the venture. Because the joint ventures did not file their
own separatgax returns, the SBA could nsimply dieckthe figures inLCITE’s draft statement
against another sourc&@he SBAtherefore resorted to guessworkn analystprepared several
worksheetassuminghe joint venture revenues had already been discounteda®2®.to 9, 2-
11 to 18while a reviewing attorney prepared a worksheet assuminghthagvenues had not
been discounted, A.Rit 210. Although the record is not entirely clesggeid. at 232, he SBA

apparently adopted one of the analyst’s calculations, along with its underlyimgpaies) that

2 Chief Wright was apparently perplexed by the SBA’s request foriaadial records of LCITE, whose own status
in the 8(a) program was not under review. In response to the SBAa iaijuest, he wrote: “l am sorry but we do
not give our tax returns to people outside the normal operation of our $sisin@rry Grant is not now, nor has he
ever been affiliated with ... LCITE.” A.Rt18-15. After the SBA explained the reason for its request, Chief
Wright complied. See idat 1-17 to 18.
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the joint venture revenuasated on LCITE’s draft financial statemdsaid already discounted
thereviewing attorney’'sontrary assumptiowas “not part of the financial analysis.” Dsf

Opp. at 14. On this basis the SBA deterrenh “the annual receipts of [LGC] and its affiliates ...
exceeds the applicable size staddaf $33.5 million. A.R at 232.

In December 2011,GC and LCITEeach filed a separate apptathe SBA’s Office of
Hearing and Appeals (OHAWiIth its appeal CITE included an affidavit from Chief Wright
declaring, among other things, thizt2010 draft financial statement “included the total revenue
from the joint ventures LCITE participated in ..., including the proportionate shazgeasfue
from LCITE’s joint ventures that is revenue of LCITE’s joint venture partners and not of
LCITE.” A.R. at 246. Without the joint venture revenue improperly attributed to it, LCITE
argued, its average annual receipts, even combined with LGC's, fell below the $88tb m
thresholdfor being deemed a “small busingss$d. at 236 to 37. LCITE also argued, as did
LGC in its appeal, thahe two companies were not affiliatetdl. at 242 (LCITE’s appeal) 2-62
(LGC’s appeal).

In March 2012,hie OHAdismissed LCITE'sappeal for lack of administrative standing
The OHA reasoned th#te adverssize determinatiopertained only to LGC and therefore had
“no apparent impact or consequence to [LCITHH” at3-49. In a separatiecisionissued one
day later the OHAdenied LGC’s appeabn the merits.The OHA determined that LGC and
LCITE indeed “share an identity of interest through economic dependence, thereimgcreat
affiliation between the concerfisd. at 363; in calculating their combined income, moreover,
the SBA had takerfpains to include only [LCITE]'s proportionate share of the joint venture
receipts.” Id. at 364. Because it found no error in the determination of affiliation or in the

calculation of combined average annual receipts, the OHA issued dduisionaffirming that



LGC “is not a small businessId. at 360.

In May 2012 L.GC and LCITE filed suit together &et aside thdecision of the SBAIn
their complaint Plaintiffalleged among other thingshatthe SBA miscalculatetheir
combined average annual recejjrtsorrectly held thenaffiliated, and improperly dismissed
LCITE’s administrative appeal for lack of stding, all in violation of the APA, 2 U.S.C. §
706(2)(A). Complaint, Dkt. No. 1, at 8—1Plaintiffs requestedieclaratoryand injunctive relief
along with attorney’s fees and costd. at 1112. In November 2012, Plaintifisiovedfor

summary judgment.

Il. DISCUSSION

Plaintiffs present fouarguments in themotion for summary judgmen{1) the SBA
miscalculated theCITE’s average annual receipts by failing to discahetreceipts of its joint
venturedy LCITE’s ownership shatg?2) the SBAimproperly considered LCITE'’s 2010 draft
financial statement; (3) the SBAcorrectlyheld Plaintiffs affiliated and (4)the SBA
improperly dismissed LCITE’s administratiappeal for lack of standing. MemorandofrLaw
in Support ofPlaintiffs Motion for Summary Judgmeiind for Declaratory and Injunctive
Relief (“Pls’ Mem”) at1-2, Dkt. No. 17.Because, @iexplained below, the Court agrees with
Plaintiffs’ first argumentit does not reach tireseconcbr third Evenif the SBA correctly
determined that Plaintiffswere affiliatedand properly considered LCITE’s 2010 draft financial
statementthe SBAacted arbitrarilyand capriciously, in violation of the APA, by assumihg
joint venture revenue in thdtaft statemenitad already been discounted by LCITE’s ownership
share.

The Court also does not reach Plaintiffs’ fourth argum8eicause th€ourt will vacate



the SBA’s determination that LGC is a not small businéiss,questiof LCITE’s standing to
appeal thatleterminatiorbefore the OHA is mootNor does the OHA'’s holding thaCITE
lackedadministrative standing call into question the Article Il standinthefplaintiffs herea
jurisdictionalquestionthe Court must considesua sponteLee’s Summit, MO v. Surface
Transp. Bd.231 F.3d 39, 41 (D.C. Cir. 2000) (“When there is doubt about a party’s
constitutional standing, the court must resolve the dsultspontdéf need be”). LGC, against
which the SBA rendered an adverse final decisimdoubtedly has Article Il standinthe
presence of a single plaintiff with standing is sufficient to keep a [|case‘controvers|y}”
U.S.ConNsT. art. lll, 8 2, before the CourtNewdow v. Robert$03 F.3d 1002, 1008 (D.C. Cir.
2010) (“[O]nce one plaintiff has standing, there is ‘no occasion to decide the stahtheg
other [plaintiffs]” (quotingCarey v. Population Servs. Int431 U.S. 678, 682 (1977)nt’|
Union, United Auto., Aerospace & Agr. Implement Workers ofABrock 783 F.2d 237, 246
n.12 (D.C. Cir. 1986) (similar)There is no need, therefore, to decide eill&TE’s

administrative standing before the OHA or its Article Il standing here.

A. Standard of Review

The Courtwill granta motion for summary judgmefit the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judg@enaiisr of
law.” FED.R.Civ.P.56(a). Where, as here, th@aintiff seeks judiciatreview of agency action
under the APA,..[t]he entire case on review is a question of latni. Bioscience, Inc. v.
Thompson269 F.3d 1077, 1083 (D.C. Cir. 20(ljternal quotation marks omittedYhe APA
requires the Court tget aside agency action that is “arbitros} capricious’ 5 U.S.C. §

706(2)(A); while the [C]ourt is not to substitute its judgment for that of the aggridgtor



Vehicle Mfrs. Ass’'n v. State Farm Mut. Auto. Ins.,@63 U.S. 29, 43 (1983), the Court must
satisfy itself that the agency “considered the relevant factors andreegthie facts and policy
concerns on which it relied, and [that] those facts have some basis in the rétat'tiTreasury
Employees Union v. Horne854 F.2d 490, 498 (D.C. Cir. 1988)THe SBA's decision is
‘arbitrary [and] capricious” therefore,"if the SBA has entirely failed to consider an important
aspect of the problem or has offered an explanation for its decision that runs tmtimer

evidence before it.’'DSE, Inc. v. United State3 F. Supp. 2d 1464, 1467 (D.D.C. 1998).

B. Analysis

Plaintiffs argue the SBA acted arbitrarily and capriciod$ly using the wrong [joint
venture] dollar figures when calculating the thyear average of Plaintiffs’ receiptsPIs’
Mem. at 89. In one worksheet titled “Calculation Worksheet LGC Revised per Legal,’af.R.
2-10,anSBA attorney assumed that the joint venture receipts reported on LCITE'’s 2010 draft
financial statement had not been discounted to 51%, its ownership share in those;\tbatures
attorney therefore multipliethereported joint venture receigby 51%. In other worksheets,
however,a SBA analystimade the contrary assumption and used 100% of the reported joint
venture receipts The reason for these differing assumptions, the Plaintiffs wryly note, is “not
clear”from the recordPIls’ Mem. at 810, but “all that the [SBA] needed to do to obtain the
correct answer was to phone or email LCITE or LCITE’s accounting firm ...skndtzat [the
draft statemehtnumbers reflected,” Plaintiffs’ Reply to Defendant’'s Memorandum in
Opposition to Plaintiff's Motion for Summary Judgment (“Pls’ Reply”) at 4, Dkt. No.12&d
the SBAdone this, Plaintiffs argue, it would have discovered that the SBA attorneyowastc

viz,, the joint venture figures on LCITE’s draft financial statement had not been disdoltht



Properly calculated, Plaintiffygue, their “combined three-year average of receipts does not
exceed the small business size standard of $33.5 million.” PIs’ Mem. at 12.

The SBA acknowledges the differing assumptions employed by its attardeynalyst,
and, apparently, that the analyst’s assumption was used in the final calculatios Opp. at
14 (“[The] separate review by the attorney [was] not part of the financialsssial The SBA
insists, nevertheless, that the “analyst made a reasonable decision ... baseskperlerce and
the relevant information that was in the administrative recalidl."This vaguaeference to
“experience” is noa “reasoned explanation for [thgency’$ assumption.”Nat’| Gypsum Co.

v. EPA 968 F.2d 40, 44 (D.C. Cir. 1992, U.S. Air Tour Ass’n v. FAA98 F.3d 997, 1008
(D.C. Cir. 2002)“When evaluating an agency’s model, H¢] principal question .is whether

the agenly’s] explanation of the model’'s assumptions and methodology is reasonabhe).
SBA points to nothingn the recordo explain whyit assumed that LCITE’s 2010 draft financial
statement had already discounted the revenue from its joint ventures, and thenGount f
adequate explanation its own review?

The SBA next argues that any ermoits assmptionis immaterial because “despite
reducing the joint venture receipts, the SBA attostdlycalculated a three year average well
above the [$]33.5 million size standard.” Def.’s Opp. at 14. As the Plaintiffs point out, however,
“the attorney, aftecorrectly calculating the 51% of [joint venture] revenues attributable to

LCITE, made a different mathematical error that produced his erroneodssionc PIs’

®In itsinitial Size Determination Memoranduynine SBAnoted that[i] n reviewingthe audited financial statement]]
for yeaf] ended 2009 which was prepared by the same accounting firm as the draft 2010 statédotatl
indicates that the 51% ownership petege in all the joint ventures have been includedlR. at2-32. The SBA
appears to have misreblbte 1 to the 2008nancial statementyhich, if anything, suggests the statement lists
100%rather than 51%f LCITE’s joint venture revenue“The accompnying consolidated financial statements
include the accounts of the Company and its majaniped and controlled limited liability companies .... The
Company owns a 51% interest in the limited liability companiéd.’at 1-40. In its review of the 3e
Determination Memorandurnthe OHA simply declared th&BA “took pains to include only [LCITE’s]
proportionate sharof the joint venture receiptdd. at 3-60.
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Reply at 3. Specifically, the SBA attorney neglected to subtract 100% of nhegaiture
revenue reported on LCITE’s draft financial statement before adding 51%4tgbint venture
revenue back inld. at 4. Plaintiffs’ contention is borne out by the fact that the total annual
receipts for 2010 calculated by the attorney ($56 millioh)gher than those calculated by the
analyst ($46 million), despite the attorney’s reduction of LCITE’s joint venawenue.
CompareA.R. at2-10 (attorney’s calculatiowyith A.R. at 2-6 (analyst’scalculatior). For the
purpose of determining whethéret SBA’s error was materiahe Court credits Plaintiffs own
calculation, whicrshows that discounting the joint venture revenue from LCITE’s joint ventures
would reduce Plaintiffs’ combined thrgear average annual receipts below388.5 million
threshold. PIs’ Mem. ex. E., Dkt. 17-5.

The SBA argues, finally, that “[n]Jothing in the record indicates that SBédantbad
faith or with improper motive.” Def.’s Opp. at 14-15. This, however, is not the legal standard.
The record must show thidie SBA “considered the relevant factors and explained the facts and
policy concerns on which it relied, and [that] those facts have some basis inotfte’rétorner,
854 F.2d at 498. The SBA points to nothinghe recordhat explainsvhy it assumed CITE’s
joint venture receipts had already been discounted, and, aside from a agugeaeference to its
analyst’s “experience,” offers no explanation here. Because the SBA has not ‘e pitean
facts” or, more precisely, the assumption “on whicleited,” its size determination of LG@as

arbitrary and capricious, in violation of the APA, 5 U.S.C. § 706(2)(A).

C. Attorney’s Fees
In their memorandum in support thieir motion for summary judgment, Plaintiffs

“request that the Court award thettorney |s fees pursuant to the Equal Access to Justice
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Act.” PIs’ Mem. at24. That request is premature. Under the Act a prevailing party may submit

an application for attornéyfeesand costs “within thirty days of final judgment,” 28 U.S.C. §

2412d)(1)(B); a “final judgment” is one that is “final and not appealahbie,’s 2412(d)(2)(G)).

Plaintiffs may, f they wish, submit an application at the appropriate time.

CONCLUSION

For the foregoing reasons, it is, hereby,

1. ORDERED that Plaintiffs motion for summary judgment SRANTED. It is further,

2. ORDERED that tiedecision of theSBA affirming the size determination &f5C, SBA
No. S1Z-5337js VACATED . ltis further,

3. ORDERED that the underlying SBA size determination memorandum, Case No. 3-2012-
017, isVACATED. ltis further,

4, ORDERED that the SBA reopen and expeditiously process LGC'’s application for
participation in the 8(a) Business Development Progrins. further,

5. ORDERED that Plaintiff LCITEexpeditiously provide any documeméxjuested by the
SBA in connection with LGC'’s application for participation in the 8(a) Business
Development Program. It is further,

6. ORDERED that Plaintiffs’ request for attorney’s feedd&ENIED at this time

SO ORDERED.

July 24, 2013

/‘
&péﬂl&b ECla i

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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