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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMESCOLE,
Plaintiff,
V. Civ. Action No. 12-0841 (ESH)
DEPARTMENT OF JUSTICE et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff, proceedingpro se challenges the Department of Justice’s (“DOJ”) response to
his request for his records maintained by ftederal Bureau of Investigation (“FBI”).The FBI,
having released the first 100 pageseasponsive records to which piaff is entitled for free and
assessed a fee to cover the preicgsof additional records, ames to dismiss or for summary
judgment on the ground that plafiithas not exhausted his admimngtve remedies [Dkt. # 15].
Plaintiff has opposed defendant’s motion ansl tr@ss moved for summary judgment [Dkt. ##
20, 21]. Since the record establishes that pfahlmas not exhausted helministrative remedies
and the processing of his requisstinder way, the Court wigrant defendant’s motion for
summary judgment, deny plaintiff's motidor summary judgment, and enter judgment

accordingly.

! In addition to naming the Department otice and its component Federal Bureau of
Investigation as defendants, piaif has named Attorney Genéfaric H. Holder, Jr. and FBI
Director Robert Mueller. Since the FOIA hatizes a cause of action only against executive-
branch agencied/artinez v. Bureau of Prisond44 F.3d 620, 624 (D.C. Cir. 2006), the
complaint against the individual defendanteeseby dismissed and the remaining defendants
will be referred to in the singular.
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BACKGROUND

By letter of December 13, 2011, addressed to FBI Headquplaers{f requested “all
records . . . pertaining to mySemaintained between June 1974 and June 2005. (Decl. of David
M. Hardy [Dkt. # 15-1], Ex. A (“Req.”)?) Plaintiff requestednter alia, “reference cards,
abstracts, search slips . . ., file covers, mi@tgopies of the same document . . ., and taped []
electronic surveillance(Req. at 1.) He requested thia¢ search encompass the “ ‘DO NOT
FILE’ files, SAC safes, special file rooms, awifice of FBI officials,” and the “ELSUR Index.”
(Id.) Plaintiff stated that he “believe[d]” hisqeest qualified for a fee weer “since the release
of [the] requested informationauld primarily benefit the gendrpublic . . . notwithstanding the
fact that | am an indigent persand need these materials to pertattappeal of what | perceive
as an unjust conviction.”ld. at 2.) He also requested thatbe consulted before proceeding
“[if] a fee waliver is not granted fal] the fee is in excess of $100.001d.}

By letter of December 28, 2011, the FBI denpaintiff's request for a fee waiver.
(Hardy Decl., Ex. B.) In a separate letdso dated December 28, 2011, the FBI informed
plaintiff that it had searched its Central Recddgstem (“CRS”), located records that would be
“reviewed for responsiveness,” and had exhausteadnandatory two hours of free search time.

(Id., Ex. C.) Plaintiff was informed generatipout how search fees are computed, given 30

2 Plaintiff has included with Biopposition an “Objection todglaration of David M. Hardy
With Combined Memorandum of Law in Suppdfove to Strike’ ” (Dkt. # 20, ECF pp. 9-10.)
He questions Mr. Hardy’s personal knowledgatatements made in paragraphs 16, 49 and 57
of his declaration. But “[a] declarantanFOIA case satisfigbe personal knowledge
requirement in Rule 56][c] if in his declamati, he attests to his ®nal knowledge of the
procedures used in handling [a FOIA ] reques his familiarity with the documents in
guestion.” Barnard v. Dep’'t of Homeland Se&31 F. Supp. 2d 131, 138 (D.D.C. 2008)
(citations and internal quotation marks omitte8ge SafeCard Servs., Inc. v. SBEE6 F.2d
1197, 1201 (D.C. Cir.1991) (citingeeropol v. Mees&’90 F.2d 942, 951 (D.C. Cir.1986))
(determining that the person in charge of a semrtthe most appropriate person to provide a
comprehensive affidavit”). Mr. Hardy has satisfied this stand&esHardy Decl. {1 1-3.
Therefore, plaintiff's motion to gke the declaration is denied.



days to commit in writing to paying any fees to cover the FBI's search and processing of records
beyond the two free hours, and advised about his toglgppeal to the Office of Information
Policy (“OIP”). (1d.) By letter of January 6, 2012 gntiff committed to paying fees and
requested the FBI to “ctinue the search.”Id., Ex. E.) By letter also dated January 6, 2012,
plaintiff appealed to OIP “any adverse decisiortlgy [FBI] not to release and or failure to
follow FOIA procedures, with regards to the FOIA Actld.( Ex. F.) By letter of March 12,
2012, the OIP, having treated theoapl as one from the FBI'ed waiver denial, affirmed the
FBI's decision. Id., Ex. H.) By letter of April 202012, the FBI assessed plaintiff a fee of
$252.42 based on nine hours of search timernméd him that it would stop processing the
request if he failed to pay withB0 days, and advised him of hight to appeal the decision to
the OIP. [d., Ex. |.)

Plaintiff filed this action on May 24, 2012. On July 31, 2012, the FBI released 100 of
402 pages it had reviewed. From the releasegks, the FBI redactedaterial under FOIA
exemptions 6, 7(C), 7(D) and 7(E)d.( Exs. J, K.) The FBI informeplaintiff that the initial
release constituted the 100 pages located witleitfitst two hours of its search, which “included
only those serials which mention James T. Clehy name and/or shows the context in which
the name James T. Cole, Jr. was mentioned.”JEat 2.) The FBI further informed plaintiff
that it would release additionalaterial found during the first mhours of the search if he
committed to paying a duplication fee of $50, and that he would be billed for the processing of
the remainder of his file consisting of approxteig 500 pages, which he then must pay before
additional pages were released to him. Fnallaintiff was informedhat “[t]his is only a
portion of the additional fees. @tlprocessing of additional recsrdill require the payment of

further search and duplication fees . . . . sAggested by OIP, you may wish to identify a



specific amount up to which you will pay or requastestimate of the tdteees that would be
due if all remaining reads are processed.ld() By letter ofAugust 3, 2012, plaintiff
committed to paying the additional fees. (Def.’s Opp’n to Pl.’s Mot. for Summ. J. and Reply to
Pl.’s Opp’n to Def.’s Mot. to Dismiss or, inghAlternative, for Summl., Second Decl. of David
M. Hardy [Dkt. # 23-1], Ex. A [Dkt. # 23-2].)

By letter of November 7, 2012, the FBI informed plaintiff that a “second interim release
of [219 pages] is availadsl upon his payment of $21.90 tovew duplication costs.ld., Ex. D.)
The FBI further informed plaintiff that after repeof that payment, ivould process additional
records and advise him of the associated cédtantiff was advised taotify the FBI in writing
if he wished to reduce his costs by refatating his request or limiting its scopdd.}

Meanwhile, by letter of September 13, 2012, gl#ilodged an appeal with OIP of “the
100 pages of documents that Mr. Hardy sen[theofree which was onlyewspaper articles and
aruse.” [d., Ex. B.) By letter of November 8, 201Re OIP advised plaintiff that his appeal
was closed in accordance with 28 C.F.R. § H)(8] because of the instant litigatiold. ( Ex.
E.)

LEGAL STANDARD

The Court is authorized under the FOIA “to d®viemedies and enjoin agencies . . . if
the agency has [improperly withheld agemnegords]” responsivi a requestMcGehee v. CIA
697 F.2d 1095, 1105 (D.C. Cir. 1983) (quotkigsinger v. Reporters Comm. for Freedom of the
Press 445 U.S. 136, 150 (1980)). Suram judgment should be granted to the movant if it has
shown, when the facts are viewed in the lighstfavorable to the nonmovant, that there are no
genuine issues of materialct and that the movant is entitleo judgment as a matter of law.

Fed. R. Civ. P. 56(akeegenerally Celotex Corp. v. Catre#t77 U.S. 317 (1986). In a FOIA



action, the Court may award summary judgment écaiipency solely on theasis of information
provided in reasonably detailadfidavits or declarationsMilitary Audit Project v. Casey656
F.2d 724, 738 (D.C. Cir. 19813¢cord Campbell v. Dep’t of Justicé64 F.3d 20, 30 (D.C. Cir.
1998) (quotingKing v. Dep’t of JusticeB30 F.2d 210, 217 (D.C. Cir. 1987Y)aughn v. Rosegn
484 F.2d 820, 826 (D.C. Cir. 1978grt. denied415 U.S. 977 (1974).
DISCUSSION

“Exhaustion of administrative remedies is\geally required before seeking judicial
review” under the FOIA “so thdhe agency has an opporturtibyexercise its discretion and
expertise on the matter and to make au@atecord to support its decisionOglesby v. Dep't of
the Army 920 F.2d 57, 61 (D.C. Cir. 199@c¢cord Wilbur v. CIA355 F.3d 675, 676 (D.C. Cir.
2004). “The statutory scheme in the FOIA sfeally provides for aradministrative appeal
process following an agency's denial of dA&@quest,” and “courthave consistently
confirmed that the FOIA requires exhaustion af tippeal process before an individual may
seek relief in the courts.Oglesby 920 F.2d at 61-62 (citing U.S.&552(a)(6)(A)(i), (ii) and
cases). Exhaustion under the FOIA is not jucisohal but "as a jurispdential doctrine, [the
requester’s] failure to exhaystecludes judicial review" ik merits determination would
undermine the purpose of permitting an agency to review its determinations in the first instance.”
Hidalgo v. FB| 344 F.3d 1256, 1258-59 (D.C. Cir. 2003).

In addition, “[e]xhaustion does notcur until the requéd fees are paid or an appeal is
taken from the refusal to waive feeddines v. U.§ 736 F. Supp. 2d 51, 53 (D.D.C. 2010)
(quotingOglesby 920 F.2d at 66) (other citation omittedAnd “[tlhe commencement of a civil

action pursuant to the FOIA deeaot relieve a requester oshabligation to pay any assessed



fees.” Chaplin v. Stewart/96 F. Supp. 2d 209, 211 (D.D.C. 2011) (citations omitseh;id
(discussing DOJ’s fee regulatis governing FOIA requests).

This case presents the very circumstamegiting administrative exhaustion. Because
of this lawsuit, the OIP tsanot had the opportunity tonger a decision on plaintiff's
administrative appeal in which leéaims only that “the 100 pages of documents [released] to me
free [are] only newspaper articles and a rug@d Hardy Decl., Ex. B. In addition, the FBI
informed plaintiff on November 7, 2012, that it willake interim releases of additional records
to plaintiff as he pays any assessed fetk, Ex. D.) It is undisputethat defendant has yet to
complete its disclosure respdméties under the FOIA and teender a final decision. And
absent a record to determine whether the FBlifmproperly withheld reads, the Court has no
statutory duty to performSeeHines 736 F. Supp. 2d at 54 (“Given that the BOP is currently
processing the plaintiff's FOIA request, the caligmisses this action Wout prejudice to the
plaintiff's filing of a new civl action, if necessy, after the administrative process has
concluded.”);seealso Chaplin,796 F. Supp. 2d at 211-12 (awarding summary judgment to DOJ
where plaintiff had failed to exhaust undee OIA by complying with the agency’s fee
regulations). Hence, éhCourt finds that defendant is élatil to judgment as a matter of law.

CONCLUSION

For the foregoing reasons, the Court will grant defendant’s motion for summary

judgment based on plaintiff’s failure to extst his administrative remedies and will deny

plaintiff's motion for summary judgment. geparate Order accompanies this Memorandum

Opinion.
/sl
ELLEN SEGAL HUVELLE
Date: November 28, 2012 United States District Judge



