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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL,

Plaintiff,
V. Civil Action No. 12-856 (JEB)

UNITED STATESDEPARTMENT OF
HOMELAND SECURITY, etal.,

Defendants.

MEMORANDUM OPINION

Plaintiff American Immigration Council brought this action under the Freedom of
Information Act seeking records on immigrants’ access to legal coungead doeir interactions
with U.S. Immigration and Customs Enforcement authorities. Defendant ICE ferent of
the Department of Homeland Security, the second Defendant) evepuallyced nearly 8,000
pages of responsive records, withholding and partially redacting hundreds of jpaigesuit,
Plaintiff challenges the sufficiency of Defendants’ search for responsoords, as well as the
propriety of many ofheir withholdings. Arguing they have complied with their obligations,
Defendants now move for summary judgment on both issues. As todt the Court
concludes that an issue of material fact exists as to whether Defendants conduitiedrelgu
exhaustive search to satisfy FOIAlavingalsoreviewed Defendants’ justifications for their
various withholdings and having examinedithiedactionsn camera, the Court further finds
that Defendants have not provided sufficient informataoont to determine whether any tife

withholdings are proper. éhial of Defendants’ Motion for Summary Judgment thus results.
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Background

In March 2011, theAmerican ImmigratiorCouncil (AIC) submittecthefollowing FOIA
requestoncerning individuals’ access to legal counsel during their interactiom$ st
Immigration and Customs Enforcement authorities:

[A] ny and all records which have been prepared, received,
transmitted, collected and/or maintained by the U.S. Department of
Homeland Security and/or U.S. Immigration and Customs
Enforcement (ICE), whether issued or maintained by ICE
Headquarters offices (inding but not limited to the Office of the
Assistant Secretary (OAS), Enforcement and Removal Operations
(ERO), Homeland Security Investigatioh$l$) [sic],
Management and Administration, Office of the Principal Legal
Advisor (OPLA), and the Office of Datéon Policy and Planning
(ODPP), including any divisions, subdivisions or sections therein);
ICE field offices, including any divisions, subdivisions or sections
therein; local Offices of Chief Counsel; and/or any other ICE
organizational structure; anchich relate or refer in any way to
any of the following:
e Attorneys’ ability to be present during their clients’
interactions with ICE
e What role attorneys may play during their clients’
interactions with ICE;
e Attorney conduct during interactions with I@& behalf of
their clients;
e Attorney appearances at ICE offices or other facilities.

Compl., Exh. A Letter fromEmily Creighton AIC, to FOIA Office, U.SImmigrations and
CustomsEnforcemen{March 14, 2011)at 1 (footnote omitted) The requestinclude[d], but
[was] not limited to’thirteenspecific types of recorddd. at 1-3.

After more tharma yeamwithout receiving any recordmd threaunsuccessful
administrative appealsf actual and constructive denials of its requafT concluded that it had
exhausted its administrative remedies filed suit in this Court.SeeCompl., 11 15-24;eealso
5 U.S.C. § 552(a)(M)-(C) (under normal circumstancesgencymust makeaninitial

determination withirR0 days, with another 20 days allottedddministrativeappeal; where the



agency exceeds its time limitequester will be deemed to have exhauatidinistrative
remediek

Two anda half months afteAlC filed its Complaint with this CouriCE processed
1,084 pages of responsive documents and produced Beedoint Motion to Stay These
Proceedingsf 4. Shortly thereaftedCE “identified an additional 6,000 or so pages of
documents’that it deemed potentially responsito AIC’s request.Id., 1 5. The partiegointly
requestea brief stay of the proceedings to allow ICE to review and produce additional
documents on a rolling basif., 11 6-7. The Court grantedhis request on August 20, 2012.

ICE thenprocesse®,906 pages dtrtherrecordsn five rolling productions,
withholding portions of the records pursuant to various FOIA exemptfBasMot., Attach. 1
(Defendant Statement of Materi&hcts(SMF)), 11 20-21O0pp., Attach. 1 (Plaintiff Response to
Def. SMPF), 11 2621. ICE alsoprovidedAIC with a summarwaughnindex for the purpose of
identifying information in its withholdingsSeeDef. SMF, | 23.

On January 9, 201®e parties entered intg@nt sipulation acknowledgin@IC’s
receipt and review of th@ 906 additional pages of documenmtsgany of which ICE had redacted
in whole or in part pursuant to FOIA Exemptions 5, 6, 7(C), and REg&Mot., Exh. 2 (Joint
Stipulatior), 11 1-2. AIC agreed that it wouldot challenge ICE’s whole or partial redactidos
the following page ranges: 0216-0221, 0242-0432, 0449-0518,@&50-05840620, 0658-
0724, 0748-0781, 0803-0816, 0821-0822, 0830-0840, 0845-0847, 0855, 0859, 0890, 0899, 0918-
0919, 0924, 0934, 0948-0962, 0967-0984, and 1085-6966id., 1 2-3.

OnJanuary 25, 2013, Defendafited a Motion for Summary Judgmentlaiming that
theyhadconducted a reasonable search in response to Plaintiff's request, produced all responsive

documents, and properly withheld certain records pursuant to various FOIA exemfBgens.



Mot. a& 7-21. AIC contests the MotiorarguingthatDefendants failed to demonstrate that their
search was adequate, that descriptions of their withholdings are insufficient as a whole, and
thatthey improperly withheld various documen8eeOpp. at 5-33.

On April 25, this Court ordered Defendants to prodiheeremaininglisputed documents
for in camera review. ThereafterDefendans produced the documents, which nuniesarly
600pages The Court has since reviewed the redactions along with Defendants’ various
justifications.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. Ead.P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the
substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248olcomb, 433 F.3d at
895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 89% party asserting that a fact cannot be or is genuinely

disputed must support the assertion” by “citing to particular parts of materthls record” or
“showing that the materials cited do not establish the absence or preseneawha gispute,

or that an adverse party cannot produce admissible evidence to support'thEdddr. Civ. P.
56(c)(1) The moving party bears the burden of demonstrating the absence of a genuine issue of

material fact. SeeCelotex Corp. vCatrett 477 U.S. 317, 323 (1986).

FOIA cases typically and appropriately are decidednotions for summary judgment.

SeeBrayton v. Office of U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 20fh1g FOIA casea




court may grant summary judgment based solely on information provided in an’agency
affidavits or aclarations when they “describiee justifications for nondisclosure with
reasonably specific detail, demonstrate that the information withheld logialidlyithin the
claimed exemption, and are not controverted by either contrary evidence indittenecby

evidence of agency bad faithlarson v. Dep't of State, 565 F.3d 857, 862 (D.C. Cir. 2009)

(citationomitted) Such affidavits or declarations “are accorded a presumption of good faith,
which cannot beebutted by purely speculative claims about the existence ammyeiability of

other documents.SafeCardServs., Inc. v. SEC, 926 F.2d 1197, 1200 (D.C. Cir. 198tgr(al

guotation marks omittgd “Unlike the review of other agency action that must be upheld if
supported by substantial evidence and not arbitracgrcious, the FOIA expressly places the
burden ‘on the agency to sustain its action’ and directs the district cotdétg¢omine he matter

de novo.” U.S. Dep't of Justice \Reporters Contfor the Freedom of the Pre<89 U.S. 749,

755 (1989) (quoting 5 U.S.C. 8§ 552(a)(4)(B)).
1.  Analysis

Plaintiff contendghat Defendants erred two essentiaareas First, AIC claims that ICE
failed to conduct an adequate search for responsive rec®eg®pp. at 7-16. Second, AIC
asserts thalCE improperly withheld multiple records pursuanséveralFOIA exemptions.See
id. at16-35. Given that ICE has demstrated neither the adequacy of its search nor the
propriety of its withholdings, the Court cannot grant Defendants’ Motion on either ground.

A. Adequacy of Search

FOIA requires government agencies to describe their searches in suffetehfal a
court to determine whether the search was sufficiently exhaustive to sla¢igigt. Nation

Magazine, Washington Bureau v. U.S. Customs Service, 71 F.3d 885, 890 (D.C. Cir. 1995);




Oglesby v. U.SDept of Army, 920 F.2d 57, 68 (D.C. Cir. 1990J.0 describe its search this

case, ICE relies on two declarations from its Deputy FOIA Officer, Rgan LSeeMot., Exh. 1
(Declaration of Ryan Law); Reply, Exh. 1 (Supplemental Declaration of Ryah Those
declarations, ICE contends, demonstrate that the search it undertook was reasbimay|
describeinter alia, the ICEdepartmentsearched, the employees who conducted the searches,
the “search terms utilizetland “the databases, physical spaces, and other computer files
searched.” Reply at-8.

Plaintiff raises several objections to ICE’s search, which it arguesigeesummary
judgment on this issue. These objections fall into three categories: Fir$GHEfatled to
explain why itexcluded certain departments and local field offices from its searcOpgeat
10-12, SurReply at 5 second, that ICE has not described its search in sufficient detail to allow
this Court to assess its reasonablersssQOpp.at 5-12; SurReply at6-7; and, third, that
countervailing evidence indicates the actual search ICE conducted was not ad8geReply
at12-16; SurReply at7.

As the Court ultimately finds the first two objections persuasive, it concludesntha
issue of material fact remains as to whether the agency’s search was adequate.

1. Selection of Offices & Filesto Search

Plaintiff first argueghatDefendants have failed to explain why they have not searched
certain offices, suloffices, and field offices that are likely to contain responsive recdtds.
additionally complainshat, within those departmentSE did searchliCE improperlyomitted
filing systems that are likely to contain responsive records.

As a first sep, “[u]pon receiving Plaintiff$=OIA request . .the ICE FOIA Office

reviewed the request and determined that based on the subject matter of thedt@bA that



the following offices and divisions as likely possessing records respossivé Law Decl.,
1 20. Indeed, this appears to be the normal practice of the agency: “When the ICEfRCHA
receives a FOIA request, its first step is to identify which programesfiiathin ICE are most
likely to possess records responsive to that request and to initiate seatbhrethose program
offices.” Id., § 7. Similarly, in deciding which filing systems within a department to search, the
agency explains: “These terms and locations were used as they were deteyntineepdoson
familiar with the records withifan ICEdepartmerjtto be relevant to the request and reasonably
calculated to uncover relevant documents.” Suppl. Law Decl., $e87alsad. 127, 43.

In order for such a methodology to be sufficient, ICE would, at a minimum, have to aver
that it has searched all files likely to contain relevant documents. Agengiggrie make such
attestations when they use similar methods of selecting which departmentssatadddarch.

For example, in Brehm v. Dapf Def, 593 F. Supp. 2d 49 (D.D.C. 2009), ttavernment

agency selected two filing systems that it determined were “likely t@icorgsponsive records.”
Id. at 50. The defendant, however, additionally averred that “it is unlikely that di#er C

directorates would possess records responsive taiRlamequest.”’ld.; see alsdNation

Magazine 71 F.3dat 891 (agency attested that it had “made a comprehensive search through all
of its records systems where [records] responsive to the Plaintiffs regués conceivables(c]
be maintained anfiled to locate any [responsive] records”).

Where thggovernment has not made such an attestation, courts have typically found that

an issue of material fact exists as to the adequacy of the seaddffelson v. Bureau of

Prisons, No. 05-848, 2006 WL 3208666 (D.D.C. Nov. 7, 2006gxamplethecourt found the
FBI's search inadequate because its declaration did not “aver that the FBI sadirtlesdikely

to contain responsive recorddd. at *6. Likewise, in Bonaparte v. U.S. Dept. of Justice, 531 F.




Supp. 2d 118 (D.D.C. 2008), the court found the search inadequate in part because the
Defendants had not averred that “all files likely to contain responsaerials . . were

searched.”ld. at 122. And in Maydak v. U.S. Demf Justice 362 F. Supp. 2d 316 (D.D.C.

2005),thecourt lamented that “no one avers, and the record does not otherwise permit the
inference that all files likely to contain responsive records were searclie@t’ 326.
Here,similarly, Defendants have natdicatedthat all those offices and records systems

likely to contain responsive records have been searched. ICE hasatetythat it identified
certain offices as “most likely to possess records responsive to [PEinéiquest.” Law Decl.,
1 7;see alsad., 1 20. The D.C. Circuit rejected just such an attestati@uiesby 920 F.2dat
68. There, theefendant selected tlepartments and filing systemséarched imuch the
same mannehat ICE didin this case“Based upon the information containedtime plaintiff's]
letter, and consistent with customary practice and established procedeas;ravgas initiated of
the Department record system most likely to contain thenrdtion which had been
requested . .namely, the Central Recordsld. The plaintiffcomplained that in response to his
FOIA request, “the agency only searched the record system ‘most lik@lghtain tle requested
information” Id. The D.C. Circuit held that, while an agency need not search every one of its
record systems, a “reasonably detailed affidavitaverring that all files likely t@ontain
responsive materials. . were searched, is necessary to afford a FOIA requester an opportunity to
challenge the adequacy of the search and to allow the district court to detériinensearch was
adequate in order to grant summary judgmeid.” Such an assurancenecessary because

the agency cannot limit its search to only one record system if

there are others that are liketyturn up the information requested.

It is not clear fronfthe government’saffidavit that the Central

Records system is tlumly possibleplace that responsive records
are likely to be located. At the very ledsihe governmentjvas



required to explaim its affidavit that no other record system was
likely to produce responsive documents.

Id. (emphasis original).

While this averment may seem a technical requirement, the facts of this casetcmons
its importance.Plaintiff argues that certaiifices, sub-offices, and filing systems should have
been searchedeeOpp. at 9, SuReply at 5 but the Court cannot begin to analyze such a
contention until it knows ICE’s position on whether any of those locations have potentially
responsive documents.

2. Description of Search

For those departments and files that the agency did search, ICE hadysfail&d to

carry its burden.The governmenmust describe a search with sufficient detail that the reviewing

court can determine whether the search was reasortaddNation Magazine, 71 F.3d at 890

(“To show reasonableness at the summary judgment phase, an agency must setifoetit suff
information in its affidavits for a court to determine if the search was adegu@atglesby 920
F.2d at 68 (“A reasonably detailed affidavit, setting forth the search tewnthea type of search
performed ... is necessary to afford a FOIA requester an opportunity to chaheragequacy
of the search and to allow the district court to determine if the search wamedegorder to
grant summary judgment.”).

Here, Defendants’ description is not sufficiently detailedw’s supplemental
declaration describes searches of particular databases without explainirnigoskalatabases
are and the documents they contain. For exampulefailsa search of the “ERO Resource
Library,” but does not explain what kinds of documeng thatabase includes. S&eppl. Law
Decl., 142. Elsewhere, it refers to the “ICE OPLA District Court Litigation Divisidghation

Database,” without explaining what records the database contdin§.16. At one point, the



declaration simply refs to “a database search” without providing even the name of the
databaseld., § 20. For OPLA, ERO, and ODPP, the supplemei@dration describes
searches of network “Shared Drivé[gjithout explaining what employees, departments, or field
offices have access to those drives. i8ed]f 11, 30, 36, 40. The explanation dedicated to the
search ofODPP refers simply to a “computer search of the ‘Documents’ folder,” but does not
explain where the folder was located or who had accesslth,if] 41. Paragraph 34 refers to a
“desktop/laptop computer search,” but does not explain whose computers were actually
searched|d. at 34.

At several points, theupplementatieclaration describesearches of the “Email Outlook
program,” but does not explain what is included in this “prograBeéid., 1113, 21, 26, 31. In
other words, the declaration does not make clear whether these searches enconmpassiési al
from all employees within a particular division, or whether they included onlgicemployes
thought to have relevant information. In addition, the original declaration descrilzgntral
system for archived emails, seaw Decl., {15 (“Individual archives of emails are searched by
the individual employees where those employees have identified individual archiv@ining
potentially responsive documents.”), but the searches of the “Email Outlook praappedr to
be distinct from the searches of “archived emdhsit Law describes in his supplemental
declaration._Compare, e.&uppl.Law Decl., 113 (describing an ihstant searchof the Email
Outlook program”)with id.,{ 17(referring to “a search of the archived emails of the individual
conducting the search”).

In the same way, Defendants failed to adequately describe the sedrtihres databases
that apparently returned responsive records. Defendants retrieved recepossree to

Plaintiff’'s FOIA request” from three of its recordkeeping systaims:ICE External

10



Investigations Records,” the “Immigration and Enforcement Operational Re¢candsthe
“Alien Medical Records.” Law Decl., 6. While Law’s first declaration does describe the
nature of thoseecords systems in some detaédeid.,] 16(a)-(c), it does ndiscusshe searches
performed on those record systeni$ie supplemental declaration, however, whiClt
ostensibly providetb addresshis and other omissiongeReply at 7, makes no reference to
any of the three records systems mentioned in £t declaration

Without a more detailed description of the systems that the agency searchedpa questi
of material fact exists as to whether the search was adequate. Additionallg detailed
description of the search will help the Court eaédusome of Plaintiff's more specific criticisms.
For instance, Plaintiff points out that the search terms the agency employethseesistent
and incomplete SeeSurReply at 6. The Court will not venture an opinion on this claim
without a better understanding of what files were being searé¢hddes note, however, that the
relevance of some of these search terms, such as “Jena,” “SPC,” and RA Memos,” is not
immediately apparent. S&ippl. Law Decl., § 30. More explanation will prove of future
assistance to the Court.

3. Countervailing Evidence

Plaintiff additionally points to “countervailing evidence” that, it arguescates that
ICE did not perform an adequate searSleeOpp. at 12-16. Although, as just discussed, the
Court does not have enough information to evaluate the adequacy of the overall search, it does
not agree that the countervailing evidence Plaintiff has identified, on itsdenwmgnstratethat
the search was inadequate.

Plaintiff relies on two types of countervailing evidence. First, it identifoesichents that

AIC knows existed at one time but that ICE did not provide in response to Plaintifias FOI

11



request For example, ICE has held several meetings with imati@n advocacy groupseqg.,

the American Immigration Lawyers Associatierconcerning the role of couns&eeOpp.,
Attach. 6 Declarationof Robert Deasy), §. After each meeting, the Lawyers Association sent
“meeting minutes” to ICE, to which ICEesponded in writingSeeid., 1 3. In several of these
meeting minutes, ICE responded to questions about access to counsel. Plaintiffsacompla
though, that in response to their FOIA request, Defendant turned over only “limited
correspondence relating to such meeting3pp. at 12. Similarly, Plaintiff has provided
affidavits from several immigration rights advocates attesting to written porrdence they

have conducted with ICE officslregardingccess to attorneys, whicbrrespondence was not
included in the materials ICE provided to Plaintifieeid. at12-13.

Second, Plaintiff contends that some of the documents that ICE did provide contain
references to other relevant documents that the agency did not turriPtaietiff cites examples
of records referring to, for example, “talking points,” “PowerPoint” presiems, or “policies.”
Severalkemails also refer to “documents” and “memokd” at 14. An “Operation Plan” that
Defendants didosed refers to four attachments, but the attachments are not inclddati14

In general, identifying a handful of documents that the agency failed to uncover does not,

in itself, demonstrate that the search was inadequateB&eev. Criminal Div. of U.S. Dep’of

Justice 475 F.3d 381, 391 (D.C. Cir. 2007) (“[T]he fact that a particular document was not found
does not demonstrate the inadequacy of a search.”); WillGlAy.355 F.3d 675, 678 (D.C. Cir.
2004) (“the agency’s failure to turn up a particular document ... does not undermine the
determination that the agency conducted an adequate search for the request&i). rétards

the government required to examine every document that isrefesenced by theecordsthat

have beemeviewed. In Steinberg v. U.S. Dépf Justice 23 F.3d 548 (D.C. Cir. 1994), the

12



plaintiff complained that thgovernmentad not examined six files that werentioned in
several disclosed documents. at 552. Thé.C. Circuitheld that FOIA does not require
agencies to track down every cras$erencd recordin the documents it examines: “[M]ere
reference to other files does not establish the existence of docuhsrdase relevant to
appellant’s FOIA request.1d.

The existence of particulandisclosed documents is not conclusive because any
individual document may have been lost, destroyed, or not retained in the firstdsce.

Iturralde v. Comptroller of the Currency, 315 F.3d 311, 315 (D.C. Cir. 200@) “adequacy of

a FOIA search isa@nerally determined not by the fruits of the search, but by the appropriateness
of the methods used to carry out the search. After all, particular documents magbiave
accidentally lost or destroyed, or a reasonable and thorough search may hag¢henssg

(internal citations omittedgee alsd?orter v. CIA, 778 F. Supp. 2d 60, 69 (D.D.C. 2011).

True, in some instances, courts have found that the governrfahire tohand over
specific documents indicates that the search was inadequate. These cases, leodduver, t
involve instances where the existence of a particular document indicates that thyefaidgoh to
search a particular category of files or a particular departsreaiords. For instance, in Wolf v.

CIA, 357 F. Supp. 2d 112 (D.D.C. 2004} d in part, rev'd in part on other grounds, 473 F.3d

370 (D.C. Cir. 2007), the plaintiff sought all documentation in the FBI's possession negteli
activities of a partickar individual. Id. at114. The plaintiff independently produced an internal
FBI memorandum indicating that the individual’s case file was being closed aruistha
subsequent activities would be reported in a file called “Political Situation imae-Foreign
Political Matter.” Id. at119. The court agreed that the FBI should have searched this “Political

Situation” file and that the agency'’s failure to do so rendered summary judgnpeoper. Id.

13



Likewise, in_.Campbell v. U.S. Deipodf Justice 164 F.3d 20 (D.C. Cir. 1998), the files that the

FBI provided in response maintiff's FOIA request alluded to records contained in two
additional record systems, an electronic surveillance index, and “tickler” fdeat 27. The
court thus held that the FBI should have searched those additional record sydien28;see
alsolturralde, 315 F.3d at 315 (failure to disclose a particular document only inchcates
inadequate search under certain circumstaneas, the governmerifailed to searctparticular
offices or files where the document might well have been found”; “failedfused to interview
government officials for whom there was strong evidence that they might have h@ahihne
finding the missing documents”; or “ignored indications in documents found in its sedath
that there were additione¢sponsive documents elsewligfeitations omitted)

Unlike the documents discussed in Wolf &@ahnpbell therecordshat Plaintiff refers to

here do not demonstrate that the searchinadequatePlaintiff hasnot provided evidence to
demonstrat¢éhat ICE saved the meeting minutes that immigrant rights advocates sent to them or
that ICE personnel retained their correspondence with those advocates. Theesg@ks not
reveal a particular category of files or a particular department whoselse¢be agency failed to
search. Plaintifé suggestion that records of these correspondemxistsis thus largely
speculative.

In summary, the Court holds that issues of material fact exist the adequacy ¢€E’s
search. The agency must, in the future, aver that all departments and file®lib@hyain
responsive records were searched and must describe its search proceduieint detail for
the Court to determine whether the search was reasonable. Summary judgmenssuoetivdli

be denied

14



B. Withholdings Under Various FOIA Exemptions

FOIA provides that “each agency, upon any request for records whretagonably
describes such records and (ii) is made in accordance with published rules .|. makéadhe
records promptly available to any perso®.’U.S.C. § 552(a)(3)(A). Nine categories of
information are exempt from FOIA’s broad rules of disclosure. 5 U.S.C. 8§ 552(8)(I)hese

exemptions are to be narrowly construsegkDep’t of Air Force v. Rose, 425 U.S. 352, 361

(1976), and the reviewing court must bear in mind that FOIA mandates a “stronmpties in

favor of disclosure.”U.S. Dept of State v. Ray502 U.S. 164, 173 (1991Mat | Assn of Home

Builders v. Norton309 F.3d 26, 32 (D.C. Cir. 2002). This Court, accordingay, compel the
release of any records that do not satisfy the requirements of at least ongaxe8geU.S.

Dep't of Justice v. Reporters Com. for Freedom of the PAS&U.S. 749, 755 (1989).

Plaintiff argues that ICE withholdings are deficient in four respects. FiAC
maintains that ICE'¥aughnindex and other explanations of its withholdings are insufficient as
a whole, and that summary judgment should be rejected on the overall ground that Defendant
have not carrietheir evidentiary burdenSeeOpp. at 19-22. Second, Plaintiff takes isaité
specific categories of withholdings, arguing that ICE has not thoroughly eaglabw
particularFOIA exemptions apply to individual documeng&eeid. at 2233. Third,Plaintiff
contests withholdings and redactions for which no exemptionsiiesreclaime@ndthathave
been marked as redacted without further explanatg®geid. at 21. Fourth and finallylaintiff
asserts that even if ICE has appropriately describedtitéioldings, it has nevertheless failed to
release “reasonably segretgaportion[s]” of its exempted record$d. at 3335. The Court will

address each of these issues in sequence.

15



1. Overall Sufficiency of Documentation and Explanations
FOIA was drafted with the objective of affording the public maximum adoas®st

government recordsSeeVaughn v. Rosen, 484 F.2d 820, 823 (D.C. Cir. 1978 T

governmentas a resultbears the burden of demonstrating that at least one exemption applies.
Seeid. In order to assist a court in @s novo review of the withholdings and to allow the party
seeking access ttiocuments to engage in effective advocacy, the government must furnish
“detailed and specific information demonstrating ‘that material withheld is logwéiyn the

domain of the exentjpn claimed.” Campbel] 164 F.3dat 30 (quoting King v. U.S. Depof

Justice 830 F.2d 210, 217 (D.C. Cir. 198.7)This allows for “as full a public record as possible,

concerning the nature of the documents and the justification for nondisclosuredérHayNat'|

Sec. Agency/Cent. Sec. Ser§08 F.2d 1381, B3 (D.C. Cir. 1979). Time and again, courts in

this Circuit have stressed that the government cannot justify its withholdings loaisieeof
summary statements that merely reiterate legablstals or offer “faranging category

definitions for information.”King, 830 F.2d at 221see e.qg, Campbel] 164 F.3d at 30

(emphasizing that an agency’s explanations will not suffice if thee ‘conclusory, merely
recit[e] statutory standards, or if they are too vague or sweépifagiotingHayden 608 F.2d at
1387).

While FOIA’s individual exemptions impog&eir own tailored evidentiary burden, as a
starting point, the government must meet five overarching requirementcfomghholding.
SeeKing, 830 F.2d at 224The government must:

(2) [l]dentify the document, by type and location in the body of
documents requested; (2) note that [a particular exemption] is
claimed; (3) describe the document withheld or any redacted
portion thereof, disclosing as much information as possible without

thwarting the exemption’s purpose; (4) explain how this material
falls within one or more of the categories . . . ; ahthg

16



exemption requires a showing of harm] (5) explain how disclosure
of the materialn question would cause the requisite degree of
harm.

In circumstances where andepth description of a withholding would risk disclosure of
sensitive information, and particularly where a confidential source megbbimpromised, the
government may supplement its explanations with non-public affidavits and other doclwonents f

in camera review by the courtSeeSimon v. Dep’t of Justice, 980 F.2d 782, 784 (D.C. Cir.

1992) (in cameraeview . . . is the best way to assure lbtitthe agency is entitled to the
exemption it claims and that the confidential source is protectédGamera review, however,
is “not a substitute for the government’s obligation to provide detailed public indeges

justificationswhenever possible.” Lykins v. U.S. Dep't of Justice, 725 F.2d 1455, 1463 (D.C.

Cir. 1984);see alsd®’HE, Inc. v. Dep'’t of Justice, 983 F.2d 248, 253 (D.C. Cir. 199§)n*

camera review isgenerally disfavored,” and is “not a substitigethe government’s obligation

to justify its withholding in publicly available and debatable documen(istgrnal citations
omitted) As the D.C. Circuit noted in Lykins, the government’s documentary obligations not
only enablehe reviewing court to makaninformed and accurate determiiaat, but theyalso

allow the adversargystem to operate effectivedynd encouraggansparenchy “forc[ing] the
government to analyze carefully any material withheld25 F.2d at 1463. Admittedly, this
evidentiary burden is likely to create significant costs for government iegeas:they respond to
FOIA requestshowever “[t] he costs must be borne . . . if the congressional policy embodied in

FOIA is to be well served.” Senate of the Com. of Puerto Rico v. U.S. Dep't of Justice, 823 F.2d

574,587 (D.C. Cir. 1987).
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In this caselCE has fallen well short of meeting @bligations and hassteadshifted
theburden ofanalyzingnearly600 pages of withheld documents to the shoulders of this Court.
More specifically, at the Court’s requeBefendants have submitted the disputed documents for
in camera review, supplementing them with declarations and briefs that are laden with
generalized, categoatdescriptions of the contents and conclusions that do little more than
parrot established legal standar@&ee e.g, Mot. at9-20 (broad, categorical descriptions of
documents using statutory language and legal conclusions); Law Decl.5¥{&& of
summary categories without any individual descriptions of documents); Replh8ds8me).
Defendants havalso provided an equally unsatisfactory “summary” Vaughn Index, viheh
claimreflects “customary practice, particularly in cases . . . where a large numbeertigdiyt
responsive documents [are] identified.” Law Decl., 1 36. The Index purports to coinvey al
necessary detail in only fouagescomprisingsix rows of vague descriptiorfeeVaughnindex
at 1-4 (multiplerecordsassignedd sweeping categories such as lf[dpcuments containing
commonly withheld techniques and prdaees of law enforcement,” or “[elails and draft
discussions regarding NGO questions”).

Defendang provide no authority to shatlhat submission of a “summaryaughnindex,
without more, is either a customary or acceptable means of dischtrgingvidentiary burden.
Indeed, consistent precedent demonstrates that the contrary is true.VasghaCourtitself
cautioned: “[l]t is unreasonable to expect a trial judge to do as thorough a job dhaltiom and
characterization as would a party” wiscfamiliar with the documentsnd who seeks to withhold
them. 484 F.2d at 825.

While the form of the government’s explanations may vary, the substance must mee

consistent standard. If the government chooses to submit a short Vaughn Indexngpntaini

18



abbreviated descriptions, it must supplement the index with detailed affidwatitdot more than

merely repeat the same generalizategorization of contentSeeJudicial Watch, Inc. VEDA,

449 F.3d 141, 146 (D.C. Cir. 2006kge alsdCoastal States Gas Corp. v. Dep't of Energy, 617

F.2d 854, 861 (D.C. Cir. 1980) (index identifying “who wrote the memorandum, to whom it was
addressed, its date, and a brief description of the memorandum,” accompaniedavytsffi

drafted in “conclusory terms” deemed insufficient). While the governmegdnot furnish

repetitive descriptios of the same type of documamid may describeommonalitiesamong its

withholdings,it mustavoid resorting to explanation generalities SeeJudicial Watchv. FDA,

449 F.3dat 147. A “documentby-document” description in théaughnindexmay not always
be necessary, particulanyhen the withholdings compriseultiple, duplicativerecordsand

when the government’s supporting affidavits are “sufficiently detailed @avdhlie district court
to fairly evaluate’'the application o& claimed gemptionto distinct categories of documents.

SeeGallant v.NLRB, 26 F.3d 168, 173 (D.C. Cir. 1994gealsoLandmark Legal Found. v.

IRS, 267 F.3d 1132, 1138 (D.C. Cir. 2001) (“It is not the agency’s fault that thousands of
documents belonged in the same category, thus leading to exhaustive refetition.

Indeed, in certain past FOIA cases, this Court has refrained from demandiogtexha
descriptions of each redacted document whkerdoingwould “exalt form over substance.”

Smith v. Dep’t of Labor, 798 F. Supp. 2d 274, 281 (D.D.C. 2011). Such findings, hohaver,

been limited to occasions when the government agency has only redacted small portions of a
limited number of contested records, and the realacted conteritas provided more than

enough detail for botplaintiff and judicial review.Seeid. This case is not analogous in any
respect. A substantial numberlGE documents that remain in contention have either been

heavily redacted or withheld in their entirety. In general, tkietbathas been made publipes
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not suffice to allow Plaintifto glean adequate context or engage in the type of advocacy that
FOIA seeks to encourage. Of perhaps greater concern, Y@bghnindex does not offer a
useable point of reference to negtei nearly600 pages of withholdings, a problem that is
discussed in further detail in relation to each claimed FOIA exemp8esSections

I11(B) (2)(a)(b), infra.

This Court, consequently, holdisat Ddendants’Vaughnindex and explanations of the
withholdings are insufficient as a whole. On these grounds alone, the Court mustedeny
Motion for Summary Judgment aslfoE’s withholdings If ICE does not produce the contested
records, it mussubmit revised documentation that is sufficiently detésand comprehensive to
meetthe evidentiary standards set ouKing, 830 F.2d at 224, as well as #eemptionspecific
standards, which are discussed in detail in the sections that follow.

2. Applicability of Specific Exemptions

Plaintiff's challengs to specific withholdings turn principally on the applicability of
FOIA Exemptions 5 and E); AIC no longer contestCE’s withholdings under Exemptioiis
and 1C). SeeOpp. at 22-32Reply at 1416. The Court, consequentiyieed not decide whether
Defendand haveimproperly withheld portions of documents described intheghnindex(at

1) as containing “personally identifiable informatior§eeHopkins v. Women'’s Div., Gen. Bd.

of Global Ministries 284 F. Supp. 2d 15, 25 (D.D.C. 20Q3) is well understood in this Circuit

that when a plaintiff files an opposition to a dispositive motion and addresses only certai
arguments raised by the defendant, a court may treat those argumtetits gtaintiff failed to
address as conceded dJf'd 98 F. App’x 8 (D.C. Cir. 2004) The Court will thus consider

Exemptions 5 and 7(E) in turn.
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a. Exemption 5
FOIA Exemption5 applies td‘inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other #aagency in litigation with the
agency.”5 U.S.C. 8§ 552(b)(5). Withholdings are restricted to “those documents, and only those

documents, normally privileged in the civil discovery conteMLRB v. Sears, Roebuck & Co.,

421 U.S. 132, 149 (197%¢ee alsdJnited States. Weber Aircraft Corp.465 U.S. 792, 798-99

(1984). In contrast to disclosurestiratcontext, the needs of a particular plaintiff are irrelevant
to acourt’s determination of whether a particular communication is exempt frahoise

under (b)(5)._Martin v. Office of Special Counsel, Merit Sys. Prot. Bd., 819 F.2d 1181, 1184

(D.C. Cir. 1987) (citingsears Roebuck, 421 U.S. at 149).

Exemption 5 encompasses three distinct compomelatgant here- namely the
deliberativeprocesrivilege (sometimes referred to as “executive privil¢giie attorney

work-product privilege, and the attornelfent privilege. Am. Immigration Council v. U.S.

Dep’t of Homelandsec, 905 F. Supp. 2d 206, 21B.D.C.2012). In addition to meeting the
distinct evidentiary burden for each relevant privilege of (b)(5), the government mus
demonstrate that its withholdings satisfy the threshold requirement ofédigésrcy or intra
agency memorandums.” 5 U.S.C. 8§ 552(b)(%e Tourt will address thitireshold
requirementirst and then move to each of the three privileges.
I.  Inter-Agency or Intra-Agency Memoranda

The types of records that qualify as irégrency or intraagencymemorandainder
Exemption Sare not limited to eshangs between government personnel andyalsoinclude
deliberative discussions with private liaisons acting in the capacity ofilkamts and providing

input at the behest of the governme8eeNat!| Inst. of Military Justice v. U.S. Dep®of Def,
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512 F.3d 677, 686-87 (D.C. Cir. 2008).héhever a private liaisanitiates the contaand
communicates withis or her “own . . . interests in mindgichcommunications cannot satisfy

the threshold requirement of ExemptionSeeDep't of Interior v. Klamath Water Users

Protective Ass’n532 U.S. 1, 12 (2001).

At present, Defendants’ documentation is insufficient for the Court to determine
whether the records withheld under Exempti@gabsfy the intelagency or intra-agency
memaand test. In order for the Court to apply this (b)(5) threshold requirement, Defendants
must provide some indication as to the identities of the agency personnel and other ilsdividua
involved in a particular exchange. Neithiee summaryWaughnindexnor theaccompanying
documents do soln a typicalVaughnindex entry, Defendastconclude: “FOIA Exemption 5 is
applied to protect from disclosure draft declarations that are deliberativéinabred versions
being reviewed Draft materials reflecthie agency decision making process and are deliberative
in nature.” Vaughnindex at 2. Elsewhere, Defendswofferthin, conclusory statements such as:
“The withheld and redacted information meets the threshold for ‘inter-agematya-agency
memorandums or letters,” none of which are communications with third parties.” tM6t. a
Despite Plaintiff's requests for additional information on the “authors and inteadipients” of
these documents, Opp. at 22, Defenglamply repeat verbatim the sanimadequate
justification, maintaining that “none [of the documents] are communications with third parties.”
Reply at 10.

Defendand havereleased many dheir documents in partially redacted form, which,
under ideal circumstances, could “supplemeihi] Yaughrindex . . . and ‘serve[] to illuminate
the nature of the redacted materialMorley v. CIA, 508 F.3d 1108, 1123 (D.C. Cir. 2007)

(quoting_Judicial Watch \EDA, 449 F.3d at 145). Unfortunately, the unredacted portiotigeof
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documentglo little, if anything, to prove that they meet the threshold requiremehb)(&f). For
all the email exchanges in this categddgfendants havalso redacted names and personal
identifiers for the majority of senders and recipients, and the text disghays email signatures
attesting to the parties’ positions or agency affiliatioBee e.qg, 2012FOI1A8229.000817-0820;
0798-0799emailchainprovides title and affiliation of sender but do not identify recipients).
The non-email records withheld undexemption Scharacteristically fail to provide any
identification of either the author or intended audier8ee e.q, 2012F0OIA8229.000965-0966
(document redacted in full and lacking identifying informatigaughnindex misidentifies the
document as an email communication); 2012FOIA8229.001020-1021 (handwritten notes

redacted in full without indication of source or recipient; Vaulgidex misidentifies the

document as an email communication). Although the Court could end its analysis heres it hope
that the following discussion of each privilege proves instructive on what mustrfloethe
accomplished if the government desires to protect these documents.

While many of Defendast (b)(5) withholdings may in fact qualify as intagency or
intrac,agency memoranda, the current state of the documentation is insufficieat|tasedy
support a request for summary judgment. The Court could opt to usedtsera reviewto
engage innformedguessworlas to the identitiesf the authors and recipients of each document,
but that hardlyseemsan appropriatendeavor.

ii.  DeliberativeProcess Privilege

Thedeliberativeprocessrivilege of Exempton 5 “calls for disclosure of all opinions
and interpretations which embody the agency’s effective law and policy g Whithholding[]
all papers which reflect the agency’s group thinking in the process of warlgints policy and

determining what its law shall beSears Roebuck, 421 U.&t 153 (internal quotations
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omitted). In order to justify a withholding under this privilege, the governmast prove two
basic elements. First, it must demonstrate that the document qualifies-de¢s@nal” in the

sense that it was “[atecedent to the adoption of an agency policy.” Jordan v.éSt of

Justice 591 F.2d 753, 774 (D.C. Cir. 197@&n(anc), partially overruled on other grounds by

Crooker v. Bureau of Alcohol, Tobacco & Firearms, 670 F.2d 1051, 1053 (D.C. Cir. 1981).

Second, the government must show that the document forms “a direct part of the dediberat
process in that it makes recommendations or expresses opinions on legal or polisy’matte

Vaughnv. Rosen, 523 F.2d 1136, 1144 (D.C. Cir. 19¥&ughn I); see alsdPub. Citizen, Inc.

v. Office of Mgmt. and Budget, 598 F.3d 865, 876 (D.C. Cir. 20@Xplaining that “[a]
document that does nothing more than explain an existing policy cannot be considered
deliberative”). These elements are referred to as “predecisional” and “delibetative

Over the years, courts in this Circuit have developed a substantial body ofemteiced
guide the government in formulatinggtriptions of its deliberativerocess withholdings. A
court’s decision on the applicabiliof this privilegefundamentally “depend[sipon the
individual document and the role it plays in the administrative proc€xsastal State$17 F.2d
at867. The government, accordingly, bears the burden of situatingabednt within that

process and must provide detailed information on the “nature of the decisionmaking authority

vested in the office or person issuing the disputed document,” Taxation with Representat
Fund v.IRS, 646 F.2d 666, 678 (D.C. Cir. 1981), as well as the “relative positions in the
agency'’s ‘chain of command’ occupied by the document’s author and recipBandte of the

Com. d Puerto Ric9823 F.2d at 586 (quoting Arthur Andersen & Co. \SIR79 F.2d 254,

258 (D.C. Cir. 1982)). Indeed, in order to discharge its burden, the government must dgecifica

“establish[] what deliberative process is involved, and the role played by the dosumisstie
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in the course of that procesCoastal State$17 F.2dat 868 (citing_Vaughnl, 523 F.2dat
1146).

In this case, Defendants have consistently failed to provide the type of infammati
required to dischargeir burden of proof under the deliberative-process privileggrting
with the“summary”’Vaughnindex, Defendasthaveoffered perfunctory descriptions that are
vague and categorical. In one example, a siegtey invokes the deliberative-process privilege
for alaundry list of records including “draft operational plans, comments on the premises
description, draft investigation summaries, draft Operational Procedndegr@osed personnel
assignments.’”Vaughnindex at 2.The entry claims that these materials “reflect the agency
decision making process and are deliberative in natigke without offering any description of
this processhe identities of either thdrafters or the recipiers of the documentgr their

respective positions within the agency “chain of commaig@khate of the @n. of Puerto Rico,

823 F.2d at 586c{ting Anderson, 679 F.2d at 258).

Defendand’ subsequent submissions, furthermore, do not aid the Court in naaking
informed assessment of whether redacted information is either predecisidelberative.
Defendamng asserthat all of the documents withheld under the deliberative-process prong
“consist[] of three categories of information,” constituting “part of the internal deliloas of
federal government employees regarding issues that resulted in finalalpeisions.”Reply at
12. The categoriethat follow in Defendants’ shorthand list do not identify individual
documents, but merely provide broad-brush descriptions of their coSeead.

For some of th&aughnentries, it is unclear whether Defendaimvokethe deiberative
procesgrivilege at all,a confusion that is only exacerbated by totihg statements in

Defendand’ Reply and on the marked portions of the documents submitteddamera review.
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For instance, Defendantrawthe Court’s attention to an entry in the Index encosipgsine
separate documentdaiming that none of the recorldasany relationship to the deliberative
procesgrivilege SeeReply at 1112 (quoting Vaughn Index at 3T heVaughnentry itself
converselyis at best ambiguous on this poiny@oyingthe word “deliberative” and cautioning
that disclosure of the documents would create a “chilling effect on the free ak@kehange of
ideas within the agency.Vaughnindex at 3.

In camera review, furthermorereveals a number of discrepancies between the
descriptions in Defendants’ Reply and the markings actually included on thef theeredacted
documents.For example, Defendants clatimat document 2012FOI1A8229.000788-0789 is only
withheld pursuant to the work-product and attornkgnt prongs of (b)(5) (or possibly both
simultaneously).SeeReply at 11-12. The document itself, howewetzarly bears the
abbreviation for deliberative process (b5DP) and does not bear the abbreviatiowforkthe
product prong.See2012FO0OIA8229.000788-00078®efendand also claim that theyvoke
only the workproduct and attorneghient privileges for documents 2012FOIA8229.000798-
0799, 0801, 0805, 0809-0810, 0913-0915, 0932-0933, 0965-0966, and 1026eHRIply at
14, and not the deliberative-process profgeid. at 10-12.Such a claims perplexinggiven
thatmostof the documents that Defendamefer to with the exception of pages 0805, 0809-
0810 (not currently found in Defendants’ withholdingall page4020-1021pear the
abbreviation for deliberativerocess. This is just one of the many instances in which Defendants
haveprovided contradictory, misleading, and poorly explained accoutiteiofvithholdings. It
should not require the Court’s review to discern these obvious errors.

It may very well be that many of the redacted documgunddify for the protections of

Exemption Sor reasons of deliberative process. Indeeakstpcases have found that the
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deliberativeproces9rivilege often exempts thdisclosure of documents thasemble a number

of those that Defendants have submitt&geJudicial Watch, Inc. v. U.S. Dep’t of Homeland

Sec, 880 F. Supp. 2d 105, 111-12 (D.D.C. 2012) (email exchanges discussing draft responses to

pressnquiriey; Exxon Corp. v. Dep'’t of Energy, 585 F. Supp. 690, 698 (D.D.C. 1983)

(documents marked as “draft”). ThH@ourt, howeveris not at liberty to draw such conclusions
based on mere inference and gwesk. Asother courts in this District have emphasizédere
classification ofa documat as a ‘draft document’ does not end the inquiry; the government must
alsoprove that the document is paecisional and related to a deliberative proce3gthserve

Alliance v. Napolitano, 803 F. Supp. 2d 16, 27 (D.D.C. 2@diting Coastal State$17 F.2d at

866). Giventhe current state of Defendahtiocumentation, the Cowrinnot agree that
Defendand’ withholdingsareproper under the deliberatiy@ocess prong of (b)(5)
iii.  Attorney WorkProduct Privilege
Theattorney workproduct prong of Exemption 5 extends to “documents and tangible
things that are prepared in anticipation of litigation or for trial” by an attorkey. R. Civ. P.
26(b)(3YA). As this Court has noted in the past, the work-product previegelatively broad,
encompassing documents prepared for litigation that is “foreseeable,” éceggarily

imminent. SeeAm. Immigration Council, 905 F. Supp. at221. The privilege is not endless,

however.

While it may be true that the prospettfuture litigation touches
virtually any object of a [lavenforcement agency] attorney’s
attenton, if the agency were allowed “to withhold any document
prepared by any person in the Government with a law degree
simply because litigation might somedagcuor, the policies of the
FOIA would be largely defeated.”

Senate of the Com. of Puerto Rico, 823 F.2d at 586-87 (quDtagtal State$17 F.2d at 865).

When reviewing a withholding under the work-product prong of (b)(5), the “testing
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qguestion’ . . is ‘whether, in light of th@ature of the document and taetual situation in the

particular casethe document can fairly be said to have been prepared or obtained lndé¢hase

prospect of litigation?” In re Sealed Cas&46 F.3d 881, 884 (D.C. Cir. 1998) (quotBenate

of the Com. of Puerto Rico, 823 F.2d at 586 n.42) (emphasis added). At a minimum, the

government must demonstrate that the lawyer who prepared the document possessed the
“subjective belief that litigation was a real possibilieypd that belief must have been objectively
reasonable.”ld. It follows that, in order for the government to discharge its evidentiary burden,
it must 1) provide a description of the nature and contents of the withheld document, 2) identify
the document’author or origin (by job title or otherwise), 3) describe the factual circusesan
that surround the document’s creation, and 4) provide some indication of the type adritigat
which the document’s use is at least foreseeable.

Unfortunately, Defadans’ withholdings under the worgroduct prong of (b)(5) suffer
the same infirmities identified for their deliberativerocess withholdingsFor starters, all of
Defendantssubmissions lump thenalyses of attorneglient and work-product documents
together, offering practically indistinguishable justificationstf@ use of both prongsseg e.q,
Mot. at 1214; Replyat 1214. Thesesubmissionsely on categorical summariésat supposedly
apply to multiple, different documents. In one such example, Defendants opine that “discume
withheld or redacted pursuant to Exemption 5 were protected by either the atioeney-
privilege or the attorney wo+groduct doctrine, or in some cases, hutkileges.” Mot. at 12.
In what explanation follows, Defendants provaiy abstractdescriptiongovering at least
twenty-three documents, s&k at 1314 (“request[s] [for] legal advice and representation for a
specific purpose,” “employees seeking legal advice in response to a speadit ‘ismails

regarding specific litigation cases or enforcement operations”), paitedimvarnished claisito

28



the effect thathat“the documents ar@xtbook examples of attorney work product and
information protectedrom disclosureby the attorneylient privilege.” 1d. at 13.
TheVaughnindex fares no better, grouping multiple, distinct documents underigen

headings that afermulatedin the broadest possible ternfSee e.g, Vaughnindexat 3

(providing suclcategories a4 itigation Reports and Attorney tes regarding ongoing cases,”
and “Bmails and draft discussions regarding NGO question®ig index descriptions are as
short on detail as they are expansive in sc@eeid. (“These materials were drafted by
attorneys in contemplation of litigation and are therefore attorney work productiohadly,
these materials were intended to bafaential and to be shared with only with clients and are
therefore also protected by the attorméignt privilege”). Ostensibly, the Court is left to
untangle the various strands of argunardto attempt to impose some semblaot®rder on
this textual confusion.

While the Court recognizes that the governtmaaost walk a fine line betweamder-
and over-disclosure, theork-product prong of Exemptionrgquires that agenciesake a good
faith effort to describe the nat of each individual documeaid the particular circumstances

that make its use in litigation foreseeabBeeln re Sealed Casé&46 F.3dat 884;Senate of the

Com. of Puerto Rico, 823 F.2d at 586 n.42. Without such informdhegourt cannot

distinguish true worlproduwct documents from thogbathappen to have been penned by
someone with a law degree.

An example from the Courtim camera review of the documentation is illustrative.
Document 2012FO0IA8229.001020-1021 is described in Defendants’ Véngdxas an
“[e]mail[] regarding specific litigatiomases or Enforcement Operations,” to which either the

work-product, attorney-client, or both privileges app8eeVaughnindex at 4. The actual
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document is a scanned copy of handwritten notes (as opposed to gritenhagither bearthe
name andunction of the author, nadentifiesthe document’s purpos&his is typical of
Defendamnd’ withholdings pursuant to the work-product privilege. Rather than playing the role
of the sleuth and attempting to deduce the nature and purpose of each document through its
camera review, the Court urges Defendatdssubmit a sufficiently detailed and particularized
description of each documethiatthey wishto withhold in accordance with the guidelines set
out above. Summary judgment for Defendantsik-product withholdingss thus clearly
unwarranted
iv.  Attorney<Client Privilege

Exemption 5 also extends to atteyclient privileged documentsramely confidential

communications from clients to their attorneys, as well as communications fronegst¢o

their clients containing confidential information supplied by the cli@&eTax Analysts VIRS,

117 F.3d 607, 618 (D.C. Cir. 1997). As with the other prongs of (b)(5), it falls to the government
to prove, through “detailed and specific information,” that the withheld informatianvathin

the domain of the attornegtient privilege. SeeCampbel] 164 F.3cat30. In ordeto prevailon

a motion for summary judgmeint this areathe government must substantiate five essential
elements in its supporting documentation:

(1) [T]he holder of the privilege is, or sought to be, a client; (2) the
person to whom the communication is made is a begrof the bar

or his subordinate and, in connection with the communication at
issue, is acting in his or her capacity as a lawyer; (3) the
communication relates to a fact of which the attorney was informed
by his client, outside the presence of strangers, for the purpose of
securing legal advice; and (4) the privilege has been claimed by the
client. Additionally, [(5)] a “fundamental prerequisite to the
assertion of the privilege” is “confidentiality both at the time of the
commnunication and maintained si@’
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Judicial Watch, Inc. v. U.S. Dep’t of Homeland Sec., 841 F. Supp. 2d 142, 153-54 (D.D.C. 2012)

(citing In re Sealed Cas&37 F.2d 94, 98-99 (D.C. Cir. 1984pastal State$17 F.2d at 863);

accordFed. Trade Comin v. GlaxoSmithKline, 294 F.3d 141, 146 (D.Cir. 2002).

“In the governmental context, the ‘client’ may be the agency and the attoaele an
agency lawyer.Tax Analysts 117 F.3cat 618. Where an agency lawyer serves in a mixed
capacity that involves responsibilities both withimd “outside the lawyer’s sphere,” however,
the agency employee’s communications will only be protected to the extetiteéhpanvolve his

or her professional, legal capacity re Sealed Cas@&37 F.2dat99.

In this case, ICE has withheld over 100 gmgfdocuments under the attorneljent
privilege of (b)(5) seeVaughnindex at 34, although esme of these records are no longer
challenged.Seelt. Stip., 1 3. Defendant¥aughnindex providesat bestthin descriptions of
broad categories of materials, paired with assertionsitbeglyparrot legal conclusiong-or
example, &/aughnentry applicable to nine separate documents spafiftewn pages of
material tersely concludes that “[ijn each instance, the client was seekingdega from the
attorney.” Vaughnindex at 3. In anothentry encompassing more thseventypages,
Defendants claim thdfT] hese materials were intended to be confidential and to be shared only
with clients.” Id. While this may very well be true, the Court simply cannot issue summary
judgment on the grounds that the disputed materials were “intended” to be held decoafi
The government must demonstrate confidentiality in fact, whatever its subjatéintons may

have beenSeeln re Sealed Cas&37 F.2d at 100.

Elsewhere in its submissions, Defendants offer explanations oatt@ineyclient
withholdings that are equally insufficiendustificationgor both the work-product and attorney-

client prangsare lumpedogether and more or less reprodtlee categacal descriptions offered
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in DefendantsVaughnindex. SeeReply at 1214. Inexplicably, the Reply devotes additional
time and energy to a number of withholdings that Plaintiff no longer corgestd, at 13,
allocating a mere paragraph for those that remain in [@agid. at 14. None of Déendants’
submissions offers a documesgecific analysis aheir attorney-client privileged withholdings,
as required.Theexplanations, moreover, do not provide any of the factual detail necessary to
dischargehe government’'durden for proof. Defendants do not provide any detail to suggest

that each exchange involved an attorney or a clieme Sealed Cas&37 F.2dat 98-99, show

that the reord was premised on a confidential disclosure from the clientffdr,anyindication
that the exchanges did not involve any mtieats or “strangersid., or supplyany details to
demonstrate that agency counsel acted in a professional legal yaapaopposed to a

managerial or other capacitid. Defendand’ submissions, furthermore, do not attempt to prove
that the underlying information in each document was initially kept secret lmwaihieso.See

Mead Data Cent., Inc. v. U.S. Dep't of Aprce 566 F.2d 242, 254 (D.C. Cir. 1977) (holding

that documents should be disclosed unless the government could reasonably demonshrate that
information was “supplied by the Air Force [to agency counsel] with the expectatsatacy
and was not known by or disclosed to any third partyhe confidentiality of a communication
is not something this Court is at liberty to assur@eeid.
Defendants requetitat this Court engage in preciséhs type of unjustified assumption
and find that the apigability of the attorneyclient privilege is “plainly evident by the
descriptions, and in some cases, the titles of the documents themselves.” R8pliaen if
FOIA authorized the courts to make such findings based uponcamera review of the
documents alone, Defendants would still be asking too much. This Court has no independent

knowledge othe specific roles and responsibilities of staff members and legal counGél af |
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ICE wishes to withhold any of the responsive documents pursuant to the attorneprolngnof
Exemption 5it must submit a sufficiently detailed and particularized descripti@act
withholdingthatmeets the D.C. Circuit’s lorgstablished evidentiary requiremengeeln Re
Sealed Casé37 F.2d at 9899; Coastal State$17 F.2d at 863. In the event thaE is
legitimately concerned that providing certain factual details will compromise tlideatmlity
of information within a record, it may choose to supply toer€with a supplemental affidavit
that can beeviewedin camera. The Court, thereforgeniessummary judgmerfor all
Defendantswithholdings under the attoey-client prong of Exemption 5.

b. Exemption 7(E)

Exemption 7(E) authorizes the government to withhold records and documents if they
were “conpiled for law enforcement purposes,” provided that their publication “would disclose
techniques and procedures for law enforcement investigations or prosecutions, or vatose dis
guidelines for law enforcement investigations or prosecutions if such diselosuld reasonably
be expected to risk circumvention of the law.” 5 U.S.C. § 552(b)(7)(E). Defendants invoke
Exemption 7(E) for a variety of records, whiate groupedinder four broad categories: “All
documents containing commonly withheld techniques and procedures of law enforcement,”
“Detention Management Division Facility Reviews,” “Draft Operation Pland “Enforcement
Operation Plan.”Vaughnindex at 12. The Vaughnindex only matches a limited number of
these7(E) withholdings to specific document page rangdése remainder are described as
occurring “[t]hroughout” the disputed documentd. at 1. Since the disputed records appear to
be limited tothose containing “law enforcement techniques and procedgess¢.g, Mot. at

19-20; Law Decl., 1 54, the Court need not consider whether Defendants could also withhold any
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of the relevant documents on the grounds that they disclose “guidelines for lageprdnt
investigations or prosecutions.” 5 U.S.C. 8 55¢({E).

In order for the government to invoke the “techniques and procedures” proftg) oit 7
mustdemonstratéhat its withholdings meet three basic requirements. First, the government
must show that the documents weréact“compiled for law enforcement purposes” and foot
some othereason Id. Second, it must show that the recordatain lawenforcement

techniques and procedures that are “generally unknown to the puka€!"Whistleblower Ctr.

v. Dept of Health &Human Servs.849 F. Supp. 2d 13, 36 (D.D.C. 201Ejnally, the

government must show that disclosure “could reasonably be expected to risk circomotnt
the law.” 1d. The Court will discuss the first threshold requirement and then cover the other two
together.
I.  Law-Enforcement Purposes
To ascertairwhether certain of Defendant&cords were “compiled for law enforcement
purposes,” the Court musitst have a clear understanding of “how and under what
circumstances the requested files were compiledand ‘whether the files sought relate to

anything that can fairly be characterized as an enforcement proceedlafiefson v. U.S.

Dep't of Justice, Office of Prof’'l Responsibility, 284 F.3d 172, 176-77 (D.C. Cir. 2002) (citing

Weisberg v. U.S. Depbf Justice 489 F.2d 1195, 1202 (D.C. Cir. 19{8uoting_Aspin v. Deg’

of Defense491 F.2d 24, 27 (D.C. Cir.1973)).
As Defendants correctly note, ICE is an agency specializing in law enfenteamd
consequently, its decision to invoke Exempti¢B)7s entitled to a measure of deferen&ee

Repy at 15 (citingAbdelfattah v. U.S. Imm. & Customs Enforcement, 851 F. Supp. 2d 141, 145

(D.D.C. 2012)) accordCampbell 164 F.3cat32. This deferential standard of revielwowever,
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IS not a “vacuous” one, anddoes not authorize a wholesale departure from all evidentiary
requirenents. SeeCampbel] 164 F.3d at 320nthe contrary, a lavenforcement agency must
still make a showing of “law enforcement purposes” by providisgficient explanation that
“establish[es] a rational ‘nexus between [the withholding] and one of the agéawy’
enforcement duties,” as well as a “connection between an ‘individual or incide st possible

security risk or violation of federal law.’ld. (citing Pratt v. Webster673 F.2d 408, 419 (D.C.

Cir. 1982)). If the law-enforcement agency’s explanatory documents “faipfaysfacts” in
sufficient detail to meet therattnexus test, the reviewing court cannot grant summary judgment
in theagency’s favor.Quinon v.FBI, 86 F.3d 1222, 1229 (D.C. Cir. 1996).

Defendand’ Vaughnindex and associated documentation fall well below the standard set
out inPratt Aside from the obvious di€ulties created by Defendant®fusal to specifically

identfy the locations of many of theit(E) withholdings,see, e.g.Vaughnindex at 1 (providing

a list of different “law enforcement techniqtiésr which no page numbers are indicatatgir
argument appears to rest almost enticel the premiséhat, as a lavenforcement agency, ICE’s
records and documentseanecessarily produced for leamforcement purpose§&eelaw Decl.,

1 47 (“ICE is tasked with preventing any activities that threaten nationaiityeand public

safety . . . .Thereforeall the records responsive to Plaintiff's FOIA request were compiled for
law enforcement purposes and meet the threshold requirement of FOIA exempfinf).(b)(
Defendand summarily concludthat, because Plaintiff requested information related to
“activities that ICE performs in a law enforcement aatlonal security contextthis Court can
take it for granted thatlaof ICE’s withholdings under Exemption(E) automatically satisfy the
“law enforcement purposes” requiremefeeReply at 15. The Caunotes that similar

explanations prepared by ICE’s FOIA unit and submitted in other jurisdictiondkane
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deemed insufficient to prove that the underlying records were “compiled for lancenient

purposes.”’SeeBlack v. U.S. Dep'’t of Homeland Sec., No. 10-2040, 2012 WL 315543,

(D. Nev. Aug. 2, 2012{declaration insufficient because it failed to “discuss: (1) the underlying
[] investigation to show that the investigation was conducted pursuant to [I@&'s] |
enforcement duties, or (2) how ICE determined that the underlying investigatidordeas
enforcement purposes”).

In this case, the Court must follaensistent Circuit precedent by requiring Defendant
to submit further factual explanations that satisfyRhattstandard. At a minimuniefendang
must povide an itemized listing of thewithholdings and redactions pursuant (&)7
accompanied by a description of the circumstances in which the records wereedpmpil
Jefferson284 F.3d at 177, the relevant lanforcement activity for each, Camphdl64 F.3d at
32, the nature of the incident or individual involved, &hd the perceived security risk or likely
violation of the law.Id. While Defendarg need not provide repetitive descriptions of redundant
documents, they should n@sort to description in “generalities” for multiple, different texts.

Judicial Watchv. FDA, 449 F.3d at 147.

ii.  Remaining Evidentiary Requirements of 7(E)

Giventhat Defendarst documentation fails to sufficiently meet the threshold
requirement of showing that each record was “compiled for law enforcgugradses,” this
Court need not engage in furttaeralysis to determine whether summarygmentis appropriate
for Defendants’ 7(E) withholdingsTo assist Defendasiintheir future efforts the Court will
nonethelessummarize the evidentiary requirements that must bemuoetier to prove that the

withholdings contain “techniques and procedures” not generally known to the pidlic,
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Whistleblower Ctr, 849 F. Supp. 2d at 36, the disclosure of which could “reasohably

expected to risk circumvention of the law.” 5 U.S.C. 8 552(b)(7)(E).
While the government faces a “relatively low bar” to show thhas properly withheld

documents containing law-enforcement techniques and proceBiaelswell v.FBI, 646 F.3d

37,42 (D.C. Cir. 2011), it must nevertheless provide a “relatively detailefigastin” for each
record that permits the reviewing court to make a meaningful assessnentedactions anid
understand how disclosure would create a reasonably expected risk of circumvetitelant

Strunk v. U.S. Dep't of State, 845 F. Supp. 2d 38, 47 (D.D.C. 2012) (&itawiwell, 646 F.3d

at42)). Generic portrayals of categories of documents and vaguely formulategtaeass will
not suffice; accordingly, the government must provide sufficient facts aneixtdatallow the
reviewing ourt to “deduce something of the nature of the techniques in ques@teniente v.

EBI, 741 F. Supp. 2d 64, 88 (D.D.C. 201&cordDavis v. FBI, 770 F. Supp. 2d 93, 100

(D.D.C. 2011) (findingdefendant’s'generic description of the documents as ‘prosecution
memoranda . . . detailing evidence gathering efforts and prosecution stratdplamtiff’s]
criminal case” insufficient to describe techniques and procedures inypsednk, 845 F.
Supp. at 46-47 (summary listing of categories of techniques and procedures, inclodipgtér
screen transaction codes . . . examination and inspection procedures, internabreport
requirements, names of specific law enforcement databasésiot enough to discharge
evidentiary burden).

Defendantsdescrptions of its withholdings under Exemptio(EJ exhibit all of the
inadequacies that courts in this Circuit have cautioned againstvallidinindex groups many
of the {E) withholdings into a single, catchall category for whaichpage numbers are

indicated. SeeVaughnindex at 1 (“All documents containing commonly withheld techniques
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and procedures of law enforcement”). The Index also fails to adequately desemiatutteof
the underlying techniques and procedures, instead offering a laundrywisathatmay be
included “throughout” the various documengeeid. (various technique®nclud[e] agent
assignment codes, operation names, agency case numbers, National Pragesyarmail
addresses, TECS Access Codes, Program Codes, Radio Channels, [] encounteatidentif
numbers . . . [h]Jow law enforcement officer access databases, access case me#ssal, ac
agency radio channels, store evidence, reference related cdsasd so on). Defendants’
briefs and supporting declarations exhthe same flawsften resorting to categorical
descriptions that occasionally diverge from those inMéagghnindex. See, e.g.Law Decl. | 54
(listing a number of items not found in Vaughn Index includintgr alia, “methods used by
ICE to identifyindividuals believed to be illegal aliens using the identity of U.S. Citizens . . .,
secured URL addresséand “site reporting locations”).

The Court is not expecting such full disclosure as to defeat the purpose of thei@xempt
but in past casesalyzing 7(E) withholdings, courts in tHXstrict have found that the
government carried its evidentiary burden where it provided 1) a descriptionte€kimeque or
procedure at issue in each document, iBagonably detaileeixplanation of the context in which
the technique is used, 3) an exploration of why the technique or procedure is notyenerall
known to the public, and 4) @ssessmerdf the way(s) in which individuals could possibly

circumvent the law if the informain weredisclosed.See e.q, Skinner v. U.S. Dep't of Justice,

893 F. Supp. 2d 109, 113-14 (D.D.C. 2012) (detailed description of the function, application, and
highly restrictive conditions for access to the TECS database, along wathcsparms expeted

from disclosures of codes, sufficient to discharge evidentiary burden); Strunk v.ap'5oD

State 905 F. Supp. 2d 142, 147 (D.D.C. 201¥glanatiorof the use, application, means of
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access to, and risks of dissemination of computer accessstdtieient to discharge evidentiary
burden).

At present, this Court does not have sufficient information to make an accurate
assessmerof the propriety of Defendants’ withholdings under Exemption 7(E). While past
cases indicate that many of Defendattchniques and procedures are likely to qualify for
protection, this Court is under a duty to decide the maéétaovo, using only the proof
submitted by DefendantSeeCampbel] 164 F.3d at 30While bearing in mindcOIA’s strong
preference for public disclosure, Defendantsy opt to submit confidential affidavits fom
camerareview if such a course of action is necessary to prekierdisclosure of protected law-
enforcement techniques and procedui®@seSimon 980 F.2d at 784.

3. Withholdings for Which no Exemptions are Claimed

A number of Defendants’ documents that teapmitted to Plaintifnd this Court in
redacted fornhave been withheld without any Vaughn Index descriptortdaimed FOIA
Exemptiors. See e.q, 2012FOIA8229.000935-0944 (marked as “non-responsive duplicate”
2012FOIA8229.000909-0912 (marked as “refer to DOJ”). Justifications for FOIA withholdings
areconfined tathe Act’'snine narrowly tailored exemption§eeRose, 425 U.S. at 361. lésk
Defendand indicatethe applicable exemption(s) for all of the docutsen this category and
provide a description of th@ntents sufficient to satisfy FOIA’s evidentiary requirements, this
Court will have no choice but to compel disclosure.

4. Segregable Data

At present, the Court need ramtdres$laintiff's claim that Defendaathavefailed to

release all reasonably segregable information tieeir withholdings. SeeOpp. at 3335 (citing

5U.S.C. 8§ 552(b)). To aid in the preparation of Defendants’ further explanations of the
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withholdings, the Court wishes toake explicitthis Circuit’s precedent on segregability of non-
exempt information. Defendardasecorrect that the government is “entitled to a presumption
that [it] complied with the obligation to disclose reasonably segregable rdteRaply at 18
(quoting_ Hodge VEBI, 703 F.3d 575, 582 (D.C. Cir. 201@&)teration in original) This
presumption of compliance, however, does not obviate the government’s obligation itscarry
evidentiary burden and fully explain its decisions on segregabfiteMead Data566 F.2d at
261. Once Defendants have specifically identified the exempted parfitresr records and
described them iaccordancevith the requirements set out abosegSectiond!(B)(2)(a)(b),
supra, they must also provide descriptions ofesptsdeemed to be nosegregablewith
explanations as tihesedecisions.SeeMead Data566 F.2d at 261.

Defendantsturrent conclusory assertion th@k “has reviewed each record lubg-line
to identify information exempt from disclosure . . . [finding that] all information not
exempted . .was correctly segregatédeeReply at18,will not suffice to discharge this
burden. As the D.C. Circuit stressedMead Data, “[U]nlesshe segregability provision of the
FOIA is to be nothing more than a precatory precept, agencies must be requiredd® th@vi
reasons behind their conclusions in order that they may be challenged by FOl#fskamalt
reviewed by the courts.566 F.2d at 261. The Court trusts that Defendaiit$ollow this
guidance.

V.  Conclusion

For the forgoing reasons, the Court will deny Defendants’ Motion for Summary
Judgment in full. Defendané&se advised tsubmit new documentatidhat demonstratate
adequacy of their sear@mdclarifiesdiscrepancies apparenttimeir prior declarations

Defendants mustlsofurnish the Court with full explanations of their withholdings under all
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relevant FOIA Exemptionfor any records and redacted portionsmade available to Plaintiff
An Order accompanies this Memorandum Opinion.
/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: June 24, 2013
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