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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VINCENT MICHAEL MARINO,
Plaintiff,

V. Civil Action No. 12-865(RMC)

DEPARTMENT OF JUSTICE, etal.,

Defendants.
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MEMORANDUM OPINION

OnMay 29, 2012, Vincent M. Marinéled apro selawsuitagainst several
agencies within the Department of Justiceditggedlyviolating theFreedom of Information
Act, Privacy Act, and Sunshine AcCurrently incarcerated in federal prisonracketeering and
drug-related convictions, Mr. Marirmequests a variety of recortleat he believes will both
exonerate him and show government miscond8gecifically,Mr. Marino claims that the
records will show that Angelo “Sonny” Mercurio, James “Whitey” Bulged &tephen Flemmi
set him up with false charges, aided and abetted by fedeealagents and prosecutorshe
defendingfederal agenciesiove to dismiss, or in ¢halternative fosummary judgment.The
Court finds that the motiolargelyis premature.While Mr. Marino’s Sunshine Act claim is
facially frivolous, his other causes of action are not so clearly without ngathe agenciedid
not conduct any search for responsive records while gbeeifsrmed searches orartially
responsive to Mr. Marino’s requests. Unable to find thatdefending federal agencies
conducted adequate searches, reasomaldylated to identify responsive records, the Court will
deny without prejudicéhemotion to dismissor in the alternative, motidior summary

judgment.
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. FACTS
A. Background

Mr. Marinois imprisoned at Federal Correctional Institut{&€1) McDowell in
West Virginig Compl. [Dkt. 1] at 2, after convictions for racketeering, conspiracy to murder in
aid of racketeering, and drug possessiotie District Court for the District of Massachusetts,
see United States v. Marind77 F.3d 11 (1st Cir. 2002Yjot. to Dismissor Summ. J[Dkt. 14]
at 23. A repeatlitigator,® Mr. Marino now sues several componeaf€D0J (collectively,
Defendants) undehe Freedom of Information Act (FOIA), 5 U.S.C. § 5%%jvacy Act of
1974,id. 8 552a, and Sunshine Ad, 8 552b. Specifically, Mr. Marino hamege Office of
the Attorney General (OAG)he Criminal Divisionof the Department of Justi¢€RIM); the
Executive Office of the U.S. Attorneys (EOUSA)ge Federal Bureau of Investigation (FBifie
Office of Enforcement Operations (OEQO); @#ice of Information and Paty (OIP);theU.S.
Attorney’s Office for the District of Columbia (USADC); andtheU.S. Attorney’s Officgor
the District of Massachusetts (USA®A). Compl. at 2. Mr. Maringeeks records that
allegedly demonstrate his actual and legal innocehtie “Salemme attempted murdger
racketeeringonvictions, and drug convictions, including records from meetatiggedlyheld
by Assistant U.S. Attorneys (AUSAto achieve dpotential out of court settlement” that
“facilitated FRAUD [sic] upon the Feder@rand Jury [sic].”ld. at 3-4. Mr. Marinoclaims that

theserecords show “egregious governmental misconduct, due process violations, . . .

! In Marino v. CIA Civ. No. 11-813, 2012 WL 4482986 (D.D.C. Sept. 28, 20df?)), 12-5325
(D.C. Cir. Oct. 21, 2013)p€r curiamn), Mr. Marinofiled a FOIA suit againgiventy-seven
federalagencies, including the Department of Justice (DOJ), requesting recordsntogthe
government’s alleged manipulation of his mind via electronic devices implanted in his body
Because his factual allegations were fantastical and factually frivolousaghevas dismissed
under Federal Rule of Civil Procedure (FRCP) 12(b)(d)at *2.



governmental impedimentsand violations of his rights to exculpatory evidence urigtadyv.
Maryland 373 U.S. 83 (1963)ld. at 3.
B. Mr. Marino’s Records Requests

From 2011 to 2012, Mr. Marino sent numerous letters to Defendants requesting
multiple records Defendants designated these letters as foll6\dA Request No. CRM-
201200185P; FOIA Request No. 2011-2085; FOIA Request No. 2011-2968; FOIA Request No.
2011-2969; and FOIA Request No. 2011-308fany of the requesteverlapped and nearly all
soughtat least one of the following types of records: sedtsmimentsrom United States v.
Salemmg9l F. Supp. 2d 141 (D. Mass. 199@)\’d in part United States v. Flemp225 F.3d
78 (1st Cir. 2000), a criminal matter not involving Mr. Marif&®| recordings regarding the
Salemme attempted murdeerdict forms from Mr. Marino’s criminal prosecutiqradrecords
relating to Mr.Marino generally

1. FOIA Request No. CRI2101200185P

On March2, 2012,CRIM received a letter frorvir. Marino dated February 20,
2012. Defs.” Statement of Facts [1Y 11 £2; Courter Decl. [Dkt. 14-4] 11 5-6As relevant, the
letterrequested:

any & all records, documents, memoranda, statements, reports, &

other information or data in whatever form, maintained by your

agency that relates to and/or makes referencpvito Marino],

directly or indirectly, more specificalljMr. Marino], requess the

(Under Seal Documents) described thS. v. Salemme9l

F.Supp.2d [sic] pages 2&69 (D.Mass.1999) [sic] which shows

that FBI publicly known informants Angelo “Sonny” Mercurio,

James “Whitey” Bulger & Stephen “The Rifleman” Flemmi called

Sakmme to a location in June 16, 1989 to be shot while all three

informants worked for convicted FBI agent Connolly.

Courter Decl.Ex. 1 [Dkt. 14-4] at 1. Mr. Marino also asked thay queriegor responsive

documents include his aliases, which he listedVincent Michael Portalla” and “Gigi.1d. at



2. Theserequests were made pursuant to FOIA and the Privacy Act. CRIM construetdhe
as a request for records relatinga Marino’s District Court for the District of Massachusetts
criminal matter, Case No. 4:940009. Defs.” Statement of Facts {@purter Decl. 5. CRIM
designated thietteras FOIA Request No. CRM-201200185P and performed a search for
responsive recordssing the terms “Marino, Vincent Michael” and “Marino, VincenbDeéfs.’
Statement of Facts 1 1, 4; Courter Decl. 1 5, 7. No responsive records were founthvand CR
notified Mr. Marino of the search results on May 14, 20D&fs.” Statement of Facts | 5;
Courter Declf 8;seeid., Ex. 2[Dkt. 14-4].

After the instantitigation commenced, CRIM conducted additional searches for
records responsive to Mr. Marino’s February 20, 2@Miest. CRIM searched the records of
the Electronic Surveillance Unit ddEOand the Organized Crime and Gang Section (OCGS).
Defs.’ Statement of Facts JGpurter Decl. 1 9. 8lngMr. Marino’s lastname angthis time,
hisaliases, CRIM searchenhe ofESU’s electronic databases and one of its shared computer
drives. Defs.” Statement of Factd] %8, 1Q Courter Declf{ 1011, 1314. Similarly, CRIM
searched OCGS'’s four electronic databases with a gqisery thesearch term%vincent
Marino,” “Vincent Michael Marino,” “Vincent Portalla,” “Vincent Michael Portafl and
“Gigi.” Defs.” Statement of Facts 1B, Courter Del. { 1517. It also searched the
physical files of ESU an@CGC Defs.’ Statement of Fact§ 9, 14; Courter Decl. {1 12, 18.

In these searches, CRIM located a totadefenteepages of recordDefs.” Statement of Facts
118, 10, 13; Courter Decff11, 14, 17.

CRIM processed the responsive records found in its second search, ldiadch

15, 2013sent a letter to Mr. Marino informing him of teearchresults. Defs.” Statement of

Facts 1 15; Courter Ded].19;seeid., Ex. 3[Dkt. 14-4]. Outof the seventeen pages of



responsive record§RIM releasedo Mr. Marinoone page in full and seven pages in part, and
withheld nine pagem full pursuant to FOIA Exemptions 5, 6, and 7(C). Courter Decl. { 19.

2. RecordsRequesto FBI

Mr. Marino sent letterto FBI dated February 20, 201Pefs.” Statement of
Facts 1 33; Hardy Decl. [13] 1 5. As with his request to CRIM, Mr. Marino reliede@lA
and the Privacy Adb ask forthe sealed documents from thalemmegrosecution and records
generally relating tdr. Marino and hisliases. Hardy DeglEx. A[Dkt. 14-3]at 23.
Construing Mr. Marino’s letter only as a request for sealed court documentgdpBhded on
April 12, 2012 that it did not maintain the recorti&. Marino sought. FBI advised Mr. Marino
to direct his requests for sealed records to EOUB@fs.” Statement of Facts  3eeHardy
Decl, Ex. B[Dkt. 14-3].

3. FOIA Requeshos. 2011-2085, 2011-2968, 2011-2969, 2011-3089

Over the course of approximategn monthsQAG, OEO, FBI, EOUSAUSAO
MA, USAO-DC,? and OlPreceiveda combined total denlettersfrom Mr. Marina EQUSA
grouped these lettetmderfour FOIA numbers. The letters dated May 16, 2011, June 16, 2011,
June 22, 2011, July 6, 2011, July 7, 2011, and March 6, 2012, were designated as FOIA Request
No. 2011-2085. The letter dated May 31, 2011, and the two letters both dated July 12, 2011,

were designated as FOIA Request No. 280&9. Finally, EOUSA split the letter dated August

2 According to an affidavit provided BySAO-DC, Mr. Marino never sera FOIA requesto
USAO-DC. Defs.” Statement of Facfs35; Kelly Decl. [Dkt. 14-2] 1 5. The affidavit, however,
does not attempt to reconcile this assertion with the facMha¥larino listedUSAO-DC as a
recipient orseveral of hidetters. It does state, however, tha or about February 6, 2013,
USAO-DC searchedts data system®r records responsive to the issues raised in Mr. Marino’s
Complaint. Defs.” Statement of Fax{| 36; Kelly Decl.f 6. Specifically it searched for
“information concerning Vincent Michael Marino, his aliases, and the June 16, 198%r&alem
attempted murder chargeltl. USAO-DC set “search parameters as broadly as possible” and
crafted queries using Mr. Marino’s first name, last name, and aliases. Dafsrm&nt of Facts

91 3%39; Kelly Decl.q #9. USAODC reports that its search did not result in the identification
of any responsive records. Defs.” Statement of Fad; Kelly Decl. 10.



15, 2011, into two requests: FOIA Request Nos. 2011-2968 and 20112689 Statement of
Facts 11 445; Brandon Decl[Dkt. 15-1] 1 48.
Although EOUSA did not group the letters by subjeeg;hletterfrom Mr.

Marino soughtt leasione of four types of records. The letters dated May 16, 2011, May 31,
2011, and June 16, 2011, asked for recarater FOlAand the Privacy Act pertaining to Mr.
Marino thatconcerned “paranormal, esoteric phenomena events in the Federal Bureaondf Pris
or the “implantation of electronic devices” in his bodgeeBrandon Decl., Ex. A [Dkt. 13] at
1;id., Ex. B [Dkt. 154] at 1, id., Ex. G [Dkt. 15-2] at 1. The letter dated July 6, 2011,
of the letters dateduly 12, 2011, requested records under FGd#cerning Mr. Marino or his
aliases as well as “the December 2294 ‘Verdict Sheet™ from his District Court for the
District of Massachusettsriminal mattey Case No. 4:97-40009d., Ex. D [Dkt. 15-1]at 1-2;
id., Ex. H [Dkt. 15-2]at 1-2. These letters also asked for certain corrections to the verdict sheet
pursuant to the Privacy Actd. The letter dated August 15, 20Ebught records under FOIA
and the Privacy Aatelating to Mr. Marino that involveBOJs designation of him as a
“terrorist, a member of a militia, or a sovereign citizeBrandon Dec|.Ex. J[Dkt. 15-3]at 1-2.
Finally, each of the letteated June 22, 2011, July 7, 2011, and March 6, 2012, as well as the
other July 12, 201letter, made the samieéOIA and Priacy Actrequess asthosesubmittedio
CRIM and FBI: the sealed documents from 83semmerosecutiorand records generally
relating to Mr. Marino or his aliasesd., Ex. C [Dkt. 15-1]at 1-2; id., Ex. E[Dkt. 15-1]at 23;
id., Ex. F[Dkt. 15-2] at 2-2; id., Ex. | [Dkt. 15-3]at 23.

EOUSAresponded to Mr. Marino on July 13, 2012, witletéer that informed
him that his requestsere insufficient to identifyhe sealed documents he sought filealemme

EOUSA explained thahe pages he cited “contain[a@ferences to multiple documents that



may or may not be under seal.” Defs.” Statement of Facts § 46; Brandon Decl., Ex. K3Dkt

3] at 1. 1o makeits records search “meaningfuFOUSAasked Mr. Marino to “provide a

citation to the specifirecord” that he sough&x. K at 1 Mr. Marino answered on July 24,
2012,with a list of: specifipagesand exhibitdfrom Salemmegcitations to other decisions,
including his own casesand a file number for four FBI tapes from 13&#hcerning the

Sakmme attempted murdeDefs.” Statement of Facts  47; Brandon Decl., Ex. L [Dkt. 14-3]
2. Mr. Marino told EOUSA that he was “willing to pay all costs up to $1000.00 to receive” the
records he had requestedx. L at 2

EOUSA then d@ected USAGMA to search for recosiresponsive to Mr.
Marino’s requests. Admittedly confused by the scopdfMarino's requestsUSAO-MA,
with the assistance of tdJSA who hadprosecutedvr. Marino, conducted a search for
responsive records. An approximately twashgsearchyieldedthree file cabinets, thirtfive
boxes, and approximately 72,000 electronic files containing potentially resporveste
Defs.” Statement of Facts 1-8&; Brandon Decl. { 12-14.

EOUSA wrote again to Mr. Marino on November 20, 2012, updating hiits on
search.EOUSAreportedthe volume of records that its initiséarchhad uncovered, and
estimated that completirtge search would requirgpproximately3820 hours. Based on a search
time fee of twentyeight dollargper hour, EOUSA estimated ttetal cost of the searcto be
$8,960.00. lasked Mr Marino to remit a check or money order for this amount, narrow his
request, or specify the amount he was willing to pay (in which case EOUSA would ocdgr
records up to that amountlRefs.” Statement of Facts -52; Brandon Decl., Ex. M [Dkt. 15-

3]at 1.



On December 17, 2012, EOUSA received a request from Mr. Marino for a fee
waiver. Defs.” Statement of Facts § 5Blr. Marino assertethat the records would siwo
“egregious governmental misconduct, due process violations [and] [would]]sss\ae[
substantial public interes|t].Brandon Decl., Ex. N [Dkt. 15-3] at 10. EOUSA denied this
request on January 16, 201Befs.” Statement of Facts { 5#.informed Mr. Marino that, to
receive a waiveor reduction in feed)e had to “demonstratbat‘disclosure of the information
is in the public interest because it is likely to contribute significantly to publicstateling of
the operations and activities of thevernment and is not primarily in the commercial interest of
the requester.” Brandon DecEx. O [Dkt. 15-4] (quoting 5 U.S.C.552(a)(4)(A)(iii)). Based
on the factors set forth in 28 C.F.R. § 16.118QUSAfound that Mr. Marino did not qualify
for a waiveror fee reduction It again directed him either to narrow his request or designate the
amount of money he was willing to pay. EOUSA concluitietktterby informingMr. Marino
that he could appeal its decision within sixty days of the dateedetter andthatfailure to
respond within thirty days would result in closure of his FOIA and Privacy Act sesju2efs.’
Statement of Facts  SBrandon Decl. { 18

OnJanuary 17, 2013, and February 10, 2013, Mr. Marino apgp¢ia¢ denial of
hisfee waiver requestBrandon Decl., Ex. P [Dkt. 15-4}., Ex. R [15-4] He senbneletter
directly to OIP, the DOJ component that handl€4A administrative appealsee28 C.F.R.

8 16.9(a), and another to EOUSA, which forwarded @8, Defs.” Satement of Facts  57;
Brandon Decl. 0. The record is unclear asttte outcome of Mr. Marino’s appeals.
To date, Mr. Marino has not submittetlEOUSA the$8,960.00search fee

Defs.” Statement of Facts { 56; Brandon Decl. THOUSA administratively closed all four of



Mr. Marino’s FOIA requesten February 28, 2013, for failure to pay fsarch fee within thirty
days of January 16, 2018randon Decl.Ex. Q [Dkt. 15-4].
C. The Instant Litigation

Mr. Marino's Complaintseeks some, but not all, of the records he originally
requested The Complaint alleges FOIA and Privacy Act violatioesulted becaudeefendants
failed torelease the sealed recofdsm Salemmegthe verdict forms fronMr. Marino’s criminal
case the four FBI tapes from 19&8®ncerning the Salemme attempted murded records
generally relating td/r. Marino by name oone of hisaliases It also asserts that Defendants
violated the Sunshine Act by not disclosing records from meetings federatptas held
concerning the criminal prosecution of Mr. Marino. The Complaint doesllegethatthe
responses to MiMarino’s requesfor records pertaining to paranormal phenomena or his
designation as an®rist, militia member, or “sovereign citizemiolatedanylaw. SeeCompl.
To remedy Defendants’ alleged FQIRrivacy Act, and Sunshine Act violations, Mr. Marino
asks for injunctive and monetary relfef.

On March 25, 2013, Defendants movedlismss or in thealternativefor
summary judgmentSeeMot. to Dismiss or Summ. J'he Court entered lBox-Neal Order on

April 2, 2013. SeeApr. 2, 2013 Order [Dkt. 17kee alsd\eal v. Kelly 963 F.2d 453 (D.C. Cir.

% In conjunction with the records requests, the Complaint discusses the requisiteproof f
racketeering convictions, the Double Jeopardy Clause of the Fifth AmendmeBtaalyd373

U.S. 83. To the extent a liberal reading of finie seComplaint could suggest that Mr. Marino
also ispetitioning for a writ of habeas corpusgeHaines v. Kerner404 U.S. 519, 520 (1972)
United States v. Byfiel@91 F.3d 277, 281 (D.C. Cir. 2004), the Court finds that it is without
jurisdiction. A writ of habeas corpus acts upon the person who holds a prisoner in custody.
Stokes v. U.S. Parole Comm3v4 F.3d 1235, 1237-38 (D.C. Cir. 2004). “[A] district court may
not entertain a habeas petition involving present physical custody unlesspibiedent

custodian is within its territorial jurisdiction.Id. at 1239. Mr. Marino resided FCI McDowell

in West Virginia. Accordingly, the warden of that facility is fhr@per respondent to any habeas
petition Mr. Marino may wish to pursuand the District Court for the Southern District of West
Virginia has proper jurisdiction over any such petition. Because Mr. Marinegadilbns are
vague and uncertain, the Cowtl not transfer this matter.



1992);Fox v. Stricklangd837 F.2d 507D.C. Cir. 1988). Mr. Marino filed his Opposition to
Defendantsimotions on May 31, 2013. Opp’'n [Dkt. 19]. Defendants filed a Reply on July 12,
2013. Reply [Dkt. 21].
II. LEGAL STANDARDS
A. FOIA

FOIA requires federal agencies to release government recoattaks public upon
request, subject to nine listed exceptid®ses U.S.C. 8§ 552(b)Wolf v. CIA 473 F.3d 370, 374
(D.C. Cir. 2007). A defending agency in a FOIA case must show that its searciptosies
records was adequate, that any exemptions claimed actually apply, and that argbigaso
segregable noaxempt parts of records have been disclosed after redaction of exempt
information. See Sanders v. Oban#9 F. Supp. 2d 148, 154 (D.D.C. 20Hdyd, Sanders v.
Dep’t of JusticeCiv. No. 10-5273, 2011 WL 1769099 (D.C. Cir. Apr. 21, 20Ihe adequacy
of a search is measured by a standard of reasonableness and depends on the individual
circumstances of each caskuitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir. 1990)he
guestion is not whether other responsive records may exist, but whether thatsednwas
adequateSteinberg v. Dep’t of Justic83 F.3d 548, 551 (D.C. Cir. 1994).

Thus, to rebut a challenge to the adequacy of a search, the agastsihow that
“the search was reasonably calculated to discover the requested documentgtimert iv
actually uncovered every document extardfeCard Servs., Inc. v. SE®26 F.2d 1197, 1201
(D.C. Cir. 1991) (citingVieeropol v. Mees&90 F.2d 942, 950-51 (D.C. Cir. 1986Agencies
are not required to search every record system, but agencies must conduct a good faith,
reasonable search of those systems of records likely to possess the requesisddglesby v.

Dep’t of Army 920 F.2d 57, 68 (D.C. Cir. 199@verruled in part on other ground§9 F.3d

10



1172 (D.C. Cir. 1996)An agency may prove the reasonableness of its search by a declaration
by responsible agency offals, so long as the declaratisreasonably detailed and not
controverted by contramgvidence or evidence of bad faiMilitary Audit Projectv. Casey656
F.2d 724, 738 (D.C. Cir. 1981). Once an agency has prosidguaffidavits, the burden shifts
back to the plaintiff to demonstrateelack of a good faith searcBee Maynard v. CI086 F.2d
547, 560 (1st Cir. 1993). If a review of the record raises substantial doubt as to the
reasonableness afsearch, especially in light of “wetlefined requests and positive indications
of overlooked materials,” then summary judgment may be inappropFRatending Church of
Scientology of Washington, D.C. v. NSAO F.2d 824, 837 (D.C. Cir. 1979).

B. Privacy Act

The Privacy Act'safeguards the public from unwanted collection,

maintenance, use and dissemination of personal information contained in agencylrgcords
allowing an individual to participate in ensuring that his records areaecamd properly used.”
Henke v. Dep’t of Commerc@3 F.3d 1453, 1456 (D.C. Cir. 1996) (internal quotations and
citations omitted).“To that endthe Act requires any agency which maintains a ‘system of
records to publish at least annually a statement in the Federal Register describingtidvat’'sy
Id.; 5 U.S.C. § 552a(e)(4). The Privacy Act ensures that an individual can access his or her
records and request amendment of those records to correct any inacc&atisC.
8 552a(di(1)-(3). A civil action is available to correct an inaccurate record thapancy has
refused to amendr anindividual request with which an agency has not coaaplb U.S.C.
8 552a(g)(1)(A)}B). While the Privacy Actgenerally permits theorrection of factsit does not
allow for the “correction of opinions or judgmentdVicCreadyv. Nicholson465 F.3d 1, 19

(D.C. Cir. 2006).

11



C. Sunshine Act

Congress enactetld Sunshine Adb ensure that the government “condsfthe
public’s business in public.Shurberg Broad. of Hartford, Inc. v. FC617 F. Supp. 825, 828
(D.D.C. 1985) (internal quotations and citatiamsitted). Its applicability, however, is limited.
The Sunshine Act “clearly does not apply to agencies headed by a single indivisiyralohs v.
Chrysler Corp. Loan Guarantee B&.70 F.2d 238, 243 (D.C. Cir. 1981). Insteadniy covers
agencies “headed by a collegial body composed of two or mdiredual members, a majority
of whom are appointed to such position by the President with the advice and consent of the
Senate, and any subdivision thereof authorized to act on behalf of the agency.” 5 U.S.C.
§ 552b(a)(1).

D. Motion to Dismiss

Defendants contend that Mvlarino has failed to state a claim under FOIA by
failing to exhaust his administrative remedies. A motion to dismiss for failure to sfaiena
under Rule 12(b)(6) challenges the admry of a complaint on its facen otherwords, it tests
whether theplaintiff has properly stated a clainin deciding a motion under Rule 12(b)(6), a
court may consider the facts alleged in the complaint, documents attached to thrertamspl
exhibits or incorporated by reference, and matters about which the court may talké nadice.
Abhe & Svoboda, Inc. v. Chgs08 F.3d 1052, 1059 (D.C. Cir. 2007).

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim for relief thgtleusible on its face.’Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). When a plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for theduigcateged,

then theclaim has facial plausibilityAshcroft v. Igbgl556 U.S. 662, 678 (2009). A court must

12



treat the complaing’ factual allegations as true, “even if doubtful in fadtwombly 550 U.S. at
555. Yeta court need not accept as true legal conclusions set forth in a comigjbaif.556
U.S. at 678. “While legal conclusions can provide the framework of a complaint, they must be
supported by factual allegations. When there are pleided factual alations, a court should
assume their veracity and then determine whether they plausibly give aisetditiement to
relief.” 1d. at 679. Even thougtpro secomplaints are construed liberalsge Haines v. Kerngr
404 U.S. 519, 520 (1972)nited Staes v. Byfield391 F.3d 277, 281 (D.C. Cir. 2004), the
complaint must still be sufficient to “give the defendant fair notice of what the claind tha
grounds upon which it restsTwombly 550 U.S. at 555 (internal quotations and citations
omitted). A plaintiff need not pleadetailed factual allegationsBut his grounds for relief must
be more thafilabels and conclusions, and a formulaic recitation of the elements of a cause of
action” and te facts alleged “must be enough to raise a right to relief above the speculative
level.” 1d.

Exhaustion of administrative remedies is required uR@dA before a party can
seek judicial review.Stebbins v. Nationwide Mut. Ins. Cé57 F.2d 364, 366 (D.Cir. 1985);
see alsdglesby 920 F.2d 57, 61-6(D.C. Cir. 1990). Failure to comply witf=OIA and agency
regulations by filing a proper request “amounts to a failure to exhaustiattative remedies”
and is properly considered on a motion to dismi3ale v. IR$238 F.Supp. 2d 99, 103 (D.D.C.
2002 (citing, inter alia, Gillin v. IRS 980 F.2d 819 (1st Cir. 1992)T.his exhaustion
requirement is a‘a jurisprudential doctrine’ rather than a jurisdictional prerequisg&rzypek
v. Dep't of Treasury550 F. Supp. 2d 71, 73 (D.D.C. 2008); if a pi#ifinrs administrative

remedies have not been exhausted, “the matter is properly the subject of a nootgim bnder

13



Rule 12(b)(6) for failure to state a claim upon which relief can be granfemés v. Depp’of
Justice 576 F. Supp. 2d 64, 65-§b.D.C. 2008).
E. Motion for Summary Judgment

Defendants contend that there is no genuine dispute as to any material fact and
that they are entitled to summary judgment as a matter of$asf-ed. R. Civ. P. 56(a);
Anderson v. Liberty Lobby, Inet77 U.S. 242, 247 (1986). Summary judgment is properly
granted against a party who “after adequate time for discovery and upon motion . . . faketo m
a showing sufficient to establish the existence of an element essentialgarthiat case, and on
which that party will bear the burden of proof at triaCélotex Corp. v. Catretd77 U.S. 317,
322 (1986).In ruling on a motion for summary judgment, a court must draw all justifiable
inferences in the nonmoving party’s favor and accept the nonmoving parigénce as true.
Anderson477 U.S. at 255. A nonmoving party, however, must establish more than “[tlhe mere
existence of a scintilla of evidence” in support of its positiohat 252.

FOIA cases are typically and appropriately decided on motiorsifomary
judgment. Miscavige v. IRS2 F.3d 366, 368 (11th Cir. 199Rushford v. Civiletti485 F.
Supp. 477, 481 n.13 (D.D.C. 1988jf'd sub nomRushford v. Smitl656 F.2d 900 (D.C. Cir.
1981). In a FOIA case, a court may award summary judgmaetyson the basis of information
provided by the department or agency in affidavits or declarations when treaviddfior
declarations describe “the documents and the justifications for nondisclodureagonably
specific detail, demonstrate that ihormation withheld logically falls within the claimed
exemption, and are not controverted by either contrary evidence in the record nalengewaf
agency bad faith.’"Military Audit Project 656 F.2d at 73&ee also Vaughn v. Ros&84 F.2d

820, 826—28 (D.C. Cir. 1973) (requiring agencies to prepare an itemized index correlating e

14



withheld document, or portion thereof, with a specific FOIA exemption and the refssaif
the agency’s nondisclosure justification). An agency must demonstrate that “eaofedothat
falls within the class requested either has been produced, is unidentifiableshaily [or
partially] exempt” from FOIA’s requirementssoland v. CIA607 F.2d 339, 352 (D.C. Cir.
1978) (internal quiation marks and citation omitted).
lll. ANALYSIS
A. Dismissal of theSunshine Act ClaimWith Prejudice

As an initial matter, the Cousua sponteismissesvith prejudiceMr. Marino’s
Sunshine Actause of actionRegrettablyDefendants’ briefing is devoid ohg reference to the
Sunshine Act. Nonetheleddr. Marino’s claim under that Acts facially frivolous. The
Sunshine Act only providesccess to records from meetirgdsa“collegial body composed of
two or more individual members.” 5 U.S.C. § 552b(p)(f does not apply t&OJ, which is
headed by a single individual, the Attorney Genegae Nichols v. Ren®31 F. Supp. 748, 753
(D. Colo. 1996 (holding that the Sunshine Act is inapplicatdedDOJ, aff'd, 124 F.3d 1376
(10th Cir. 1997).See alsd?arravano v. Babbi{t837 F. Supp. 1034, 1048 (N.D. Cal. 1993)
(explaining that the Sunshine Act does not apply to the Department of Commerces bigtaus
headed by a single person, not a collegial boaff)l, 70 F.3d 539 (9th Cir. 1995Mr.
Marino’s Sunshine Act claimmustbe dismissed with prejudice.

B. Denial of Defendants’ Motion as to the Privacy Act Claims

Defendantsbriefing alsofails to addres$1r. Marino’s Privacy Act claims This

error appears to have resulted from Defetglaanflating Mr. Marino’s Privacy Act claims with

his FOIA claims Such briefing, nonetheless, is insufficient. Accordingly, the Court denies
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without prejudice Defendants’ Motiansofarasit seels dismissal or summary judgment Mr.
Marino’s PrivacyAct claims.
C. Denial of Defendants’ Motion as to the=OIA Claims

As for Mr. Marino’s FOIA claims, the Court also will deny Defendants’ Motion
albeit for differing reasonsThe affidavits submitted with Defendants’ motion do not state that
the DOJ components whom the FOIA requests were directashducted adequate and
reasonable searches calculated to discover the records Mr. Marino req&edegthrgd 926
F.2d at 1201Meeropo] 790 F.2d at 950-51.

1. OIP, OAG, OEQand USACDC

As far as the record showB8JP,OAG, and OEO failed to conduanysearchn
response to Mr. Marino’s request@efendants contenthiat OIP “was not a direct recipient” of a
FOIA request and therefore should be dismissed pursuant to FRCP 12(b)(6). Mot. tg &ismis
Summ. Jat 1 n.4. Similarly, Defendants argue tBe&G neverreceived a FOIA request from
Mr. Marino, and therefore no search was necessary as Mr. Marino failed to exhaust his
administrative remediedd. at 1213. Defendantsbriefing omits any argument conceing

OEO'’s obligations.SeeEx. Fat 10. Defendantsexhibits, however, directly contradithese

arguments Attached to the Brandon Declaration are numerous FOIA requests from Mr. Marino

to these componenbf DOJ SeeExs. D, E, G, H, |, and JDefendants do not contend thdt.
Marino mailed his letters only to some of the recipients listed in his latterdo theyclaim that
the letters wergaomehow insufficient for purposes of triggering a response frometi@ent

agencies.Consequently, & Court finds that OIP, OAG, and OEO overlooked Mr. Marino’s
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requests and did not establish that they condwededquate and reasonable searétiesecords
responsive to Mr. Marino’s requests.

2. EOUSA and USAM4A

EOUSA and USAGMA clearly receivedMr. Marino’s requests andSAO-MA
conducted searches for responsive records, as directed by EQLEM¥O-MA, however, did
not complete its reviewf the recordbecausdvir. Marinofailed to pay in advance $8,960.00 in
search fees. Defendants contend EQUSA and USAGMA shouldbe grantedummary
judgmentas tothe FOIA claimsecausér. Marino has not establishdds entitlement to a fee
waiver. Defendantsbriefing, however, ignores the July 24, 2012 letter Mr. Marino sent to
EOUSA in response to its July 13, 2012 request for more specificity as to the fdcokdisrino
sought. In that letter, Mr. Marin@visedhis FOIA requests and expressly limited the search
fees he was willing to incur to $1,000.00. Ex. L at 2. Ignoring this informd&iOkSA
continued to press Mr. Marino to pay $8,960.00 for the completion of UBAB-search On
November 20, 2012 and January 16, 2013, EOUSA informed Mr. Marino that he was required to
pay$8,960.00, narrow his FOIA request,designate a monetary cap for the seaBdeEXxs.
M, N. EOUSAnever acknowledged the $1,000.00 maximum expenditure that Mr. Marino
requested in July 2012.

There is no indication in the record that Mr. Marino could not have made a
$1,000.00 advance payment or that he also would have sought a fee waiver for this amount.

Indeed, Mr. Marino makes this point in his Oppositidte states that Defendants “ignored” his

* Despite attaching to their motions for dismissal and summary judgment an affidailinge

the search USAMC undertook based on the Complaint al@seKelly Decl., Defendants’

briefing is silent as to the reasonablenesadequacy of that search. Because Defendants do not
advance the argument in their motions, the Court will not consider whether the seal©h USA
DC conducted based on the Complaint also satisfied its FOIRavacy Act obligations visi-

vis the requds Mr. Marino made by letter.
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request for “a new search fee much less than the $8,960.00” estimated searCppasht 4.
Accordingly, Defendantsarguments, whicktrictly focus on Mr. Marino’s eligibility for a fee
waiver, arenot relevant to the issue presentéteCourt finds that EOUSA and USAMIA did
not establish that they conductaal adequate or reasonable search for responsive records

3. CRIM and FBI

CRIM and FBI acknowledge receiving FOIA requests from Mr. Marino, and
CRIM states that it produced a handful of responsive records to Mr. Marirerecord
however, demonstrates that CRIM and FBI read Mr. Marino’s FOIA in narrow andjeinter
ways. Mr. Marino requested documents generally pertaining toamidsealed documents from
Salemme CRIM construedherequest as limited teecords generally concerning Mr. Marino
and condcted a search accordingl¥Bl readtherequest as seeking only seatBtuments
from SalemmginformedMr. Marino that it does not maintain sealed court documents, and never
conducted ay search. Neithesigencyhas explaineavhy it was appropriate tgnore half of Mr.
Marino’s FOIA request. The Court finds tt@RIM and FBlfailed toshow that they conducted
an adequate and reasonable search for responsive records

IV. CONCLUSION

For the foregoing reasons, the Court will deny Defendants’ MédioBismissal
or for SummaryJudgment. The Court will dismissia spontdr. Marino’s Sunshine Act claim
with prejudice. Defendants’ dion as to the remaining claims is denwgthout prejudice.A
memorializing Order accompanies this Memorandum Opinion.

/sl

ROSEMARY M. COLLYER
Date:November 12, 2013 United States District Court
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