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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL JOHNSON ,
Civil Action No. 12¢v-868(BJR)

Plaintiff ,
ORDER GRANTING PLAINTIFF'S
MOTION FOR LEAVE TO AMEND THE
V. COMPLAINT; GRANTING PLAINTIFF'S
MOTION FOR AN ENLARGMENT OF
LEON E. PANETTA, TIME; STRIKING DEFENDANT'S
MOTION TO DISMISS THE
Defendart. COMPLAINT, AND STRIKING

DEFENDANT'S MOTION FOR A
PROTECTIVE ORDER

l. INTRODUCTION

Plaintiff Michael Johnson, a former employee of the Department of Defasdes s
injunctive and declaratory relief against Defendant Leon E. Panetta ifiitigl capacity as the
Secretary of Defense, relatedtihe Department’s allegations that Plaintvas overpaid byhe
Department for approximately six yeaPyesently pending before the Court are four motions: (1)
Defendant’s Motion to Dismiss for Lack of Jurisdiction dodFailure to State a Claim upon
which Relief May Be @nted (Dkt. No. 12 (2) Plaintiff's Motion for Leave to Amend the
Complaint (Dkt. No. 18 (3) Plaintiff's Motion for Enlargement of Time withiwhich discovery
in this case must be compldtéDkt. No. 19); and (4) Defendant’s Motion for a Protectivded
barring Plaintiff from seeking discovery until this Court has resolved Def¢sddotion to
Dismiss (Dkt. No. 2k

Upon consideration of the motions, the memoranda in support thereof, the entire record,
and the apptiable lawthe Court wilGRANT Haintiff's Motion for Leave toAmend the

Complaint, GRANT Plaintiff’'s Motion for Enlargement of Time, STRIKE Defentls Motion
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to Dismiss, and Strike Defendant’s Motion for a Protective Ofide.urt’s reasoning is set
forth below.
Il. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff Michael Johnson is a retd civilian federal employee tfie Department of
Defensethe “Department”) Dkt. No. 1 “Comp.” af 4 Johnson began his caredth the
Departmentn 1998 when he was hired as a police offitetrat 6 In 2005, he was transferred
to the Communications Office within the Departmanvitere he continued to work as a police
officer. Id. at { 8. He claims that in Octoli&011, the Departmemtformed hm that he had been
mistakenly overpaid since his transfer to the Communica@dfice. Id. at 9. Johnson claims
thatthe Departmentold him that he was overpaid by “varying...amouns®me as high as
$107,857.46.d.

Johnson allegehat he was unaware that he had been overjghidt 1 10. He further
allegegthat the Departmeniold him that he can seek a “waivef'the overpaymeritom the
Department’s accounting officeut he must do so by June 1, 2012, and if he does submit a
waiver request, “he must accept responsibility for the déhtat 9 11. Helaims that the
Department told him that if theccounting officedenied his waiver request, he would be
required to repay the entire debt to the Departmiént.o date, Johnson has satbmitted a
waiver request

Johnson filed the present action on May 31, 2012. The Complaint sets forth the above
factual allegations, but fails to state a specific cause of adtidoes request, howevéehat this
Court: (1) “Issue a Rule Nisi” and “conduct an evidentiary hearing on the issuéigédun his
complaint; (2)Stay the Department imposed June 1, 2012 deadline for Plaintiff to seek waiver of

the alleged overpaymeanhtil this Court can determine “if the debsiq] is valid against



Plaintiff,” (3) “Enter Declaratory Judgment against [the Department] in favor of Plaintifhindi
Plaintiff does not owe the debt to the United States Governpreamd’(4) Avard him attorney
fees and cost$d. at § 12. The Complaiatso stateshat this Court has jurisdiction over the
matter pursuant to 28 U.S.C. 88 1331 and 1843t | 2.

Defendant answered the@plaint on October 15, 2012. Dkt. No. 5. In the Answer,
Defendant raised multiple affirmative defenses, including ¢dsubject matter jurisdiction,
failure to state a claim, and sovereign immunriy.at 2. Thereafter, on November 30, 2012,
the parties attended a scheduling conferencedutlge Richard W. Roberts, the judge then
assigned to this casPefendant laims that at the conference, Defendaténtified defects in
jurisdiction and on the merits of the Complaint in response to questions from the Court” and
Plaintiff indicatedthat he intended to amend the Complaint. Dkt. No. 14, “Def.’s Gyil.”
Judge Roberts issued an order establistiiagrocedural deadlings this matter, including a
deadline of January 29, 2013 by which to amend tragaint.Dkt. No. 8.

On January 25, 2013, Defendant filed iftantMotion to Dismiss; Plaintiff filedthe
instantMotion for Leave to Amend the Complaint on January 29, 2013. On March 8, 2013,
Plaintiff requested that Judge Roberts extend the deadline by which tles paate to complete
discovery. Dkt. No. 19The matter was reassigned to fieideral district court judgon May 30,
2013. Dkt. No. 24. Thereafter, on June 4, 2013, Defendant requested that this Court enter a
protective order prohibiting Plaintiff from seeking discovery until the Court has resolved the
outstanding Motion to Bmiss. Dkt. No. 25. The motions are now ripe for review.

1. DISCUSSION
Defendant moves to dismiss the original Complaint, asserting that this Court lacks

subject matter jurisdiction and that Plaintiff fails to state a claim on which relief mgrabied.



Plaintiff seeks to amend the Complaint in order to clarify the basis for this Cpuigdiction,
and to clarify the cause of action under which he seeks relief.

Generally, a court must ascertain whether it has jurisdiction before it isrsrgzbto
take any action in a matte3ee Saxon Fibers, LLC v. Wodd 8 Fed. Appx. 750, 752 (4th Cir.
2005) (noting that if a court does not have subject matter jurisdiction, it is not enepawe
entertain a motion to amend a complaint). However, where, such as here, a pgkiffo
amend the complaint in order to correct defective allegations of jurisdictioplatnéff is
entitled to do so pursuant to 28 U.S.C. § 1652 Newmafsreen, Inc. v. Alfonzbarrain, 490
U.S. 826, 831 (1989) (stating that the law operates in such a way that if jurisdictiort “in fac
exists at the time the suit was brought..., though defectively alleged,” tlutivdetdlegations
may be ametted any time prior to resolution of the suit, even in the appellate caeatsglso,
District of Columbia ex rel. American Combustion, Inc. v. Transamerica Ins7€0 F.2d
1041, 1044 (D.C. Cir. 1986) (“Section 1653'’s liberal amendment rule permits a party who had
not proved, or even alleged, that diversity exists, to amend his pleadings everaa®fate
appeal.”) Thus, Plaintiff is authorized to amend the Complaint to correct defestadigtion
allegations, if jurisdiction actually existed at titae he filed the complaint. This Court is
authorized to review the motion to amend in order to ascertain whether jurisdicsitsnSan
Printing and Publishing Ass’'n v. Edwards4 U.S. 377, 382 (1904) (“[tlhe whole record ...
may be looked to, for the purpose of curing a defective averment of ... diversity aistiize
and if the requisite citizenship, is anywhere expressly averred in thre recdacts are therein
stated which in legal intendment constitute such an allegation, that is sufficient.”).

Furthermorefrom the standpoint of judicial efficiency, the Court concludes that the most

pragmatic approach to resolving thetant motions, is to firaddress Plaintiff’'s Motion for



LeaveAmendthe ComplaintSee, e.g., Adams v. FedEx Ground Package System20h8
WL 61448, *1 (D. Colo. January 4, 2013) (noting that defendants’ arguments asserted in their
pending motion to dismiss also applied to plaintiff’s motion to amend, and therefore saddres
motion to amend first)n re K-Dur AntitrustLitigation, 338 F. Supp. 2d 517, 528 (D.N.J. 2004)
(noting efficiencies of disposing of a motion tmend along with a motion to dismjsd_each v.
Northern Telecom, Inc790 F. Supp. 572, 573-74 (E.D.N.C. 1992) (reasoning thragmatic
approach to @lintiff s motion to amend assured the best use of judicial time and resources).
Therefore, this Court will initially address Plaintiff’'s Motion for Leave tménd the Complaint.

A. Standard of Review

Under Federal Rule of Civil Procedure 15(a), a plaintiff may amend his pleading®nce
a matter of course at any time before a responsive pleading is deeddd.Civ.P. 15(a)James
v. Hurson Assocs., Inc. v. Glickma&®29 F.3d 277, 282-83 (D.Cir. 2000).Once a responsive
pleading is served, however, a plaintiff may amend the complaint only by leavecoutter
by written consent of the adverse party. Fed.R.Civ.P. 15¢man v. Davis371 U.S. 178, 182
(1962). The grant or denial of leave lies in the sound discretion of the districtkicestone v.
Firestone 76 F.3d 1205, 1208 (D.Cir. 1996) (per curiam). The court must, however, heed
Rule 155 mandate that leave is to be “freely given when justice so requaemteed, “[i]f the
underlying facts or circumstances egliupon by a plaintiffnaybe a proper subject of relief, he
ought to be afforded an opportunity to test his claim on the mdfivsian 371 U.S. at 182.

The non-movant generally carries the burden in persuading the court to dentpleave
amendWilliams v. Savage69 F. Supp. 2d 99 (D.D.C. 2009) (citibgssouy v. Gulf Coast Inv.

Corp., 660 F.2d 594, 598 n. 2 (5th Cir. 198kge also Gudavich v. District of Columpi®



Fed.Appx. 17, 18 (D.CCir. 2001) (noting that the non-movant “failed to showjpdice fran
the district court’s action in allowing the [mou&) motion to amend”) (unpublished decision).

Here,Defendant urges this Court to deny Plaintiff's Motfon Leave tcAmendthe
Complainton three groundg1) that the proposed amended complaint does notteatack of
subject matter jurisdictigr(2) the proposed aemdment isutile because itails to state a clai
on which relief may be granted; and (3) the motion is untinTdlg. Court will address each
argumentn turn.

1. This Court Has Diversity Jurisdiction over Plaintiff's Claim

Plaintiff asserts that this Court has subject matter jurisdiction over his glasnant to
28 U.S.C. § 1332, known aditersity jurisdiction”! Section 1332onfers subject matter
jurisdiction upon district courts over civil actiobstween “citizens of different States” and for
which the amount in controversy exceeds $75,000, exclusive of interest and costs. 28 U.S.C. §
1332(a)(1)Plaintiff alleges that hesia citizen of Maryland and Defendant is a citizen of the
District of Columbia. Dkt. No. 13-2t 11 45. Defendant does not challenge this assertion;
accordingly, Plaintiff has adequately alleged diverse citizenship.

The second element of diversjtyisdiction—the amount in controversyis-also
satisfied Defendant argues thédte proposed amended complaint “fails to plead any amount in
controversy,” but instead, only references “Plaintiff's receipt of ‘wayyotices alleging
conflicting debt amous—some as high as $107,857.46.” Def.’s Opp. at 3. The Court disagrees.
The proposed amended complaint, read as a whole, clearly alleges that the arcountnbversy

is potentially $107,857.46d. at 1 10.1is well settled that in determining the amdin-

! Plaintiff also invokes jurisdiction under 28 U.S.@. 8331 and. 343 in the proposed amended complaint.

However Plaintiff appeas to concede that the Court does not have jurisdiction under Section 1343 andtdoes n
address Defendant’s arguments regarding the same. Accordingly, then@lodeem this argument waideln
addition, because the Court concludes that it has subject mattdicfiois over Plaintiff's claim pursuant to Section
1332 (as discussenifra), it is not necessary to address whether jurisdiction exists usdéo$1331.
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controwersy, reference to either pasysituation is appropriat&enate Select Committee on
Presidential Campaign Aiwities v. Nixon 366 F. Supp. 51, 60 (D.D.C. 197Blere, Plaintiff
alleges that the Department seeks to recover approxin§dt@d;000 from him. This is sufficient
to satisfy the amount-controversy requirement.
Moreover, disputes concerning the amount in controversy are decided according to the

“good faith/legal certainty” test set forth 8t. Paul Mercury Indem. Co. v. Red Cah,383
U.S. 283, 288-89 (1938%ee Rosenboro v. Kira94 F.2d 13, 16-17 (D.Cir. 1993).This testis
stated as follows:

The rule governing dismissal for want of jurisdiction in cases

brought in the federal court is that, unless the law givesfereift

rule, the sum claimed by the plaintiff controls if the claim is

apparently made in good faith. It must appear to a legal certainty

that the claim is really for less than the jurisdictional amount to
justify dismissal.

St. Paul Mercury303 U.S. at 288-289. Defendant does not contest Plaintiff’'s good faith belief
that the amount in controversy satisfies the diversity statute. Likewis€ptié finds no reason

to question this conclusion. Dismissal, then, is appropriate only if ieappe a legal certainty
that the proposed amended complaint does not satisfy the jurisdictional amount required by
Section 1332ld. Defendant has failed to make this showing. Accordirtgly,Court finds that it
has subject matter jurisdiction over Pt#ifs claim pursuant to Section 1332.

2. Defendant Has Failed to Show that the Proposed Amended Complaint
Fails to State a Claimon which Relief May Be Granted

Next, the Court must determine whethie proposed amended complaint states a claim
on which relief may be granted. This Court may deny a motion to amend “if the propased cl
would not survive a motion to dismissidmes Madison Ltd. by Hecht v. Ludw8g@ F.3d 1085,
1099 (D.C.Cir. 1996) (citingFoman 371 U.S. at 181-82). Defendant’s opposition to Plaintiff's

motion to amend is sparse, at best, and simply asserts that the proposed amendet Galaplai
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to state a claim on which relief can be granted because: (1) “Plaintiff redatatory right or
common law right to demand that this Court conduct an accounting of eloatés to the
Department,” an@2) Plaintiff’s claim is barred by the doctrine of sovereign immunity.

Plaintiff counters that he is entitled to the relief that he seeks pursuant to the Declarator
Judgnent Act 28 U.S.C. § 2201. Pl.’s Reply at Z*®laintiff seeks a declaration from the Court
that he does not owe the Defendant $107,857.46, or any other amount whichidtdss|re.”).

He also asserts that sovereign immunity is not a defense against actions isg@katigns
and/or declaratory reliefd. at 3

Count | of the proposed amended complaint clearly states that Plaintiffrebeks
pursuant to the Declaratory Judgement Act. Dkt. No. 13, Ex. 2 at { 17. Defendant fails to
address, in any manner whatsoever, why this Act is not applicable to Plagiéfite Nor does
Defendant address why Plaintiff’s claim is allegedly barred by the doctrs®vereign
immunity, other than to simply say that it‘il]t is not the obligation of this Court to research
and constructhe legal arguments available to the parti&supa v. Naleway2010 WL 145784,

*8 (N.D. lll. January 12, 2010) (quotinihakore v. Universal Mach. Co. of Pottstown,. Ji&009

WL 3241619, *7 (N.D. lll. September 25, 2009). To the contrary, perfunctory and undeveloped
arguments, and arguments that are unsupported by pertinent authority, are deentkddyaive

see alspRaines v. U.S. Department of Justié24 F. Supp. 2d 60, 66 n. 3 (D.D.C. 2006) (noting
that it is not the obligation of thmourt to research and construct legal arguments open to parties,
especially when they are represented imynsel);RiveraGomez v. de Casty@43 F.2d 631, 635

(1st Cir. 1988) (stating that it is the pas task to spell out his arguments squarely and
distinctly). As such, the Court finds that Defendant has failed to carry his burden to establish that

the proposed amended complaint fails to state a claim on which relief may igrant



3. Plaintiff Ti mely Filed the Motion to Amended the Complaint

Defendant also arguesat this Court should deny the Motion for Leave taghdthe
Complaint because Plaintiftiled to bringthe motion in a timely manner. Def.’s Opp. at 4. This
argument is without merifludge Roberts instructed Plaintiff to file a motion to amend the
Complaint by January 29, 2013. Dkt. No. 8. Plaintiff did so. As such, the motion is timely.

V. CONCLUSION

For the foegoing reasons: (1) the CoGRANTS Plaintiff’'s Motion for Leave to Amend
the ComplaintDkt. No. 13; (2) in doing so, the Defendant’s Motion tasbhiss the original
Complaint becomes moot. Therefore, the C&IMRIKES as MOOTDefendant’s Motion to
Dismiss Dkt. No. 12; (3) the CourtalsoSTRIKES as MOOTDefendant’sMotion for a
Protective @der barring Plaintiff from pursuing discovery in this case until this Gesdlves
the motion to dismisDkt. No. 25; (4) the Court GRANTS Plaintiff's Motion for an
Enlargement of ime within which to complete discowe(Dkt. No. 19; and lastly (5)he parties
are instructed to submit to the Court on or before July 31, 2013 a jointly proposed scheduling

order setting new deadlines for the completion of discovery and dispositive motions.

Barbara Jalobs Rothstein
U.S. District Court Judge

Dated this 17th day of July, 2013.




