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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATURAL RESOURCES DEFENSE
COUNCIL, et al,

Plaintiffs,
V. Civil Action No. 12-cv-0938 (KBJ)

NATIONAL MARINE FISHERIES
SERVICE, et al,

Defendants.
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MEMORANDUM OPINION

Thefederal government has been gravely concerned aboweghletionof fish
in the waterways off the coast of the United States as a resfitthfig activity since at
least the midl970s, when Congress enacted the Magnusimvens Fishery
Conservation and Management Act. Pub. L. No-286%, 90 Stat. 352 (197&¢odified
as amended at 16 U.S.€1801et seq (2012)) The MagnusoiStevens Acseeks to
“promote domesticommercial and recreationakfiing’ while employing“sound
conservation and management principles” in order to ensure “the wptyield from
each fishery.ld. 8§ 1801(b)3)-(4). The instanttasearises froman attempt by the
National Marine Fisheries Service (“NMFSt) pursue theéwin aims of theMagnuson
Stevens Act in relation to the speckled hind and the warsaw grettper species of
fish that live in the deep waters of the Atlantic Ocean and that are espeaiaibrable
to being “subjected to a level of fishing mortalitifiat threatens the capacity @ach
stock to replenish its population levelS0 C.F.R.8 600.310(e)(2)(i)(B)Xdescribing

this phenomenon and labeling“dverfishing”).
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In Decemberof 2010 the NMFSpromulgateda regulation thabanned outright
the catching and retention of speckled hind and warsaw growpech had been listed
as undergoing overfishing since 199lAh addition,because scientific research
suggested thatese particular stocks of fish wouhgverthelesgontinue tobe
endangered as a resulttbieir accidental oincidental catch when fishermen in the
region targeteatherdeep water speciga circumstanc&nown as “bycatch”)the
NMFES alsoprohibitedthe targeting of six other species of fish that the NMFS then
believed “ceoccurred”(i.e., lived) with the specled hind and the warsaw groupiar
certaindeep watemareas of the South Atlantic Snapg@rouper Fishery In May of
2012,the NMFS reconsidered its smccurrence findings and reversed course, enacting
Regulatory Amendment 11, which lifted tpeohibitionrelated to the targeting of the
six other deep water stocks. Plaintiffs Natural Resources Defense Candcdcean
Conservancy“Plaintiffs”)—nonprofit environmental protection organizations that
strenuously object to the NMFS’s change in poldyave fied this action againghe
NMES, the National Oceanic and Atmospheric AdministratfddOAA”), the
Department of Commercandthe Secretarypf the Department of Commerce
(collectively, “Defendants”) to challenge Regulatory Amendmenbdhe grounds
that it violatesthe Administrative Procedure Act (“APA”), 5 U.S.@.500 et seq, as
well as theMagnusonStevensAct itself.

Before this Court at present are the parties’ cross motions for symmar
judgment. Plaintiffs assert that the undisputed administratrecord establishasat the
NMES lifted thesix-stock deep wateprohibitionlargelydue to pressure from fishing

communitiesthat stood to profit greatly ifishing for the six other speciegas



permitted once agajrihus,according to Plaintiffs, Ragatory Amendment 11 was
arbitraryand improper.Defendantsnaintainthat, although economic considerations
did factor intothe agency’slecision,NMFS’s primaryreason for lifting the prohibition
wasits reasonabland wellsupporteddeterminationthat becausehe six stocksof fish
donot, in fact, ceoccur with speckled hind and warsaw groypgle six-stock deep
waterprohibitionwasanineffectiveconservation measure.

On September 30, 2014, this Court issued an Order announcingl¢hatiffs’
motion for summary judgmenis DENIED and Defendants’ crossotion for summary
judgmentis GRANTED. (Order, ECF No. 46.)In the instantMemorandum Opinion,
the Court explains the reasoning behind that rulihgshort, aftereviewing therecord
and theparties’ submissions and heag oral argument on the motions,isitCourthas
determinedhat theNMFS adoped Regulatory Amendment 11 based on a reasonable
analysis of the available data and that the agemdficiently explained its change in
policy. Moreover, it is clear to this Court that the NMFStenclusion that theix-stock
deep wateprohibition should beepealeds not inconsistent with the tenets of the

MagnusonStevens Act

BACKGROUND

Plaintiffs’ challenge to Regulatory Amendment 11 arisesaduihe “complicated
statutory and regulatory system governing [] federal fisheriesvgren v. Locke701
F.3d 5, 13 (1st Cir. 2012).A brief description othe federal fishery management

scheme is warranted, becauskasicunderstandingf the applicable laws and

L A “fishery” is a term that has many applications, but in thateat of this opinion, it describes an eoff
shore nautical area that ceirtastocks of fish populate and that is the subject of specified rgovent
policies that restrict and manage fishing activities.



regulations—and in particular how such federatestrictionson fishingactivity are
developedand adopted-is necessaryor full comprehension of the NMF&ction that is
being challenged here

A. The Federal Fishery Management System

Congtess enacted thagnusonStevens Acin 1976to address the combination
of increased fishingctivity in certain coastal areaknown as‘fishing pressurg),
habitat losses, and inadequate conservation and management pracideseatened
the surwal of certain stocks of fishSee16 U.S.C.§ 1801(a)(2)*> When it amended
the MagnusofStevens Acin 2006,Congresgeiterated itdntent to continue to
“conserve and manage [U.S.] fishery resources,” and to “promatestiic commercial
and recreationalishing under sound conservation and management principlés.”

§ 1801(b)1)-(3); see alsdNRDCv. Nat’|l Marine Fisheries Sery421 F.3d 872, 879
(9th Cir. 2005)(“The Act sets this priority in part because the lorggm economic
interests of fishing communities are aligned with the conservation getafsrsh in the
Act. Without immediate efforts at rebuilding depleted fisheries, the vamng-term

survival of those fishing communities is in doubt(tjtations omitted)’

2The term “stock” refes generically to a “species, subspecies, geographical groupingher ot
category of fish capable of magement as a unit.” 16 U.S.C.A1802(42). Fish grouped into a stock
may share a genetic relationship, geographic distribution, a'ement patternsSee generallHenry

E. Booke,The Conundrum of the Stock Conceptre Nature and Nurture Definable ishery
Science?12 Can. J. Fisheries & Aquatic Sci., 1479 (1981).

% Congress’sevisions to the MagnuseStevens Achave trended toward stronger conservation efforts.
In the years after the passage of the origstatute fishery depletion continueand economic
exploitation largely prevailed over resource conservatiSeel42 Cong. Rec. H11418, 11439 (Sept.
27, 1996) (statement of Rep. Studds) (“Despite numerous efforts to improVawlever the past two
decades, the sad reality [was] that thé édid not prevent the current crisis . . . for the conseoratf

both fish stocks and fishing families[.]"). The Act was redise 1996 “to give conservation of
fisheries priority over shofterm economic interests.NRDC v. Nat’| Marine Fisheries Ser, 421 F.3d
872, 879 (9th Cir. 2005) (citinfRDC v. Daley209 F.3d 747, 753 (D.C. Cir. 2000pee alsol42

Cong. Rec. S10794, 108412 (Sept. 18, 1996) (statement of Sen. Kerry) (stating that the oegito



To accomplish these goals, the MagnuStevens Act defined a federal fisheries
conservation zonthat extenddetween thremautical milesand two hundred nautical
miles off the coast of the United StateW/ithin this zone federal authorities administer
a fishing conservation and management program designed to prevent overfishimg and t
rebuild depleted stocksThis conservation and management program is developed
through the cooperation ¢dcal, state, and federgbvernmenofficials, and alsmther
major stakeholders, includgymembers of the commercial and recreational fishing
industries and environmental and consumer organizatitthsg§§ 1801(b)(5);id.

8 1852(b)(1}(2). Because members of Congress tended to believe that “[tlhe demise of
the United States fisheries in the pasmigre accurately attributable tmnmanagement
rather tharto mismanagement,the MagnusonStevensAct wasspecificallydesigned to

offer the federal government “the tools for truly effective manageimeithe fishing

activity in our nation’s coaat waters. Warren G. Magnusorihe Fishery Conservation
and Management Act of 1976: First Stepvard Improved Management of Marine
Fisheries 52 Wash. L. Rev. 427, 428976-1977) (emphasis added)

Under theMagnusonStevens ActCongresdas designatethe Secretary of
Commerce ashe manageof the fishery conservation and managemgmigrambut in
practice, the Secretary delegates his authority to the NMFS, whichubagencyof
the NOAA within the Department of Commerc&ee NC. Fisheries Ass’rv. Gutierrez
518 F. Supp. 2d 62, 701 (D.D.C. 2007) Flaherty v. Bryson850 F. Supp. 2d 383

n.2(D.D.C. 2012) Fishermen’s Finest v. Lock&93 F.3d 886, 889 (9th Cir. 2010)n

the Magnuso+Stevens Act were critical inrder to “put our fisheries back onto a sustainable path and
literally avert an environmental catastrophe on a national level” artt[#fja are precariously close to
fisheries failures in many of our most commercially importasit stocks, and it is imperative that we
take immediate action if we are to avert disasters”).



its role as the manager of the fisheries in America’s coastal waterdiNHS has a
number of tools at its disposal.

1. Regional Fishery Management Counciled Fishery Management
Plans

The NMFS’s most important resource under the MagnuStevens Acis eight
“Regional Fishery Management Councils.” The Fishery Managementdleware
boards that areneant to “reflect the expertise and interest of the several constituent
States in the ocean area over which such Council is granted authotyJ.S.C.at
8§ 1852(a)(3. Accordingly, the Act requires the Secretary to appoint individuals to the
Regional Fishery Management Councils who “by reason of their ocardtor other
experience, scientific expertise, or training, are knowledgeable degpthe
conservation and management, or the commercial or recreational harve# fishéry
resources of the geographical area concernéd.”8 1852(b)(3(A). To meet thegoal
of broadbased participation bselevantstakeholders, the councils’ membership is
drawn fromthe commercial andecreational fishing industrieand alscenvironmental
and consumer organizations addition tolocal, state, and federal officialdd.

88 1801(b)(5),1852(b)(1}(2).

The most significant responsibilitgf the Fishery Management Councils under
the MagnusofStevens Act is thdrafting of “Fishey ManagemenPlans.” Id.

8 1852(h(1). FisheryManagement Rinsinclude data analyses and management
measures for a fishery. sEentiallythey arerecommendations to the Secretary of
Commerce on the allocation of resources plans describe the envimmental and
economic status of the fishery and propose conservation and mandagesssureshat

are “necessary and appropriate for the conservation and management shérg,fto



prevent overfishing and rebuild overfished stocks, and to protect, restore, and @romot
the longterm health and stability of the fisheryld. § 1853(a)(1)(A) “The ultimate

goal [ ] of any[F]ishery[M] anagemenfP]lan is to establish measures which achieve a
rate or level of fishing mortality that allows the fishery to produce theimamx
sustainable yield on a continuing basisA’M.L. Int’l, Inc. v. Daley 107 F. Supp. 2d

90, 93 (D. Mass. 200Qkiting 16 U.S.C8 1802(29); 50 C.F.R§ 600.310(a). In other
words, Fishery Management Plans setfishing activityrulesfor the fishery; if the
fishery is overfished, the Fishery Management Plan will limit fishing in g that

allows the fishery to rebuild affected stocks of fisheel6 U.S.C. §1854(e)(2)

The MagnusofStevens Act mandates that the Regional Fisherpddament
Councils employ a variety ahechanismgo gather information when developimagd
updatingFishery Management Plan®&mong other things, the Magnus@tevens Act
instructs Fishery Management Councils to draw on the expertise of “Advisorg|§
which arecommittees that armeant to represent all those people with a direct interest
in the fishery, ranging from enmanmentalists, to sport fishermgto members of the
fishing industry. Id. 881852(g)(39, 18529)(3)(B). Furthermoreunder the Maguson
Stevens Act, Fishery Management Councils are required to establish ancimaint
Scientific and Statistical @nmittee(“SSC”) in order“to assist [the council] in the
development, collection, evaluation, and peer review of stedinstical, biologial,
economic, social, and other scientific information as is relevant to Goahncil’s
development and amendmeoftany fishery management planld. 8 1852(g)(1)(A). In
addition to hearing from these experts, Fishery Management Councilsalsostondat

public hearings “to allow all interested persons an opportunity to be hedheé in



development ofisherymanagemenplans and amendments to such plans, and with
respect to the administration and implementation of the [Magn&tewens Act].” Id.
8§ 1852(h)(3).

2. The NMFSs Rulemaking Process

Once a Fishery Management Council finishes drafting a propbsdctry
Management Plam consultation with its expert and lay advisptise Council submits
the proposal to the NMFSId. 8§ 1852(h)(l); Flaherty, 850 FE Supp. 2dat43. The
NMFS, through the Secretary of Commerce, is responsible for the adoption and
implementation of the Fishery Management Plassvell asanyamendmentso such
plans 16 U.S.C8 1855(d) (‘The Secretary shall have general respongibth carry
out any[F]ishery[M] anagemenfP]lan or [A] mendment approved or prepared by him,
in accordance withhe provisions of this chapter.?).Upon receiving a Fishery
Management Plan, the NMFS mughmediately” publish notice in the Federal Regist
soliciting comments on thelan, see id§ 1854(a)(1)(B), andalsomust“immediately”
reviewthe Planto determine whether gonforns to the standards set forth in the
MagnusonStevens Actand any other applicable statuseeid. § 1854(a)(1)(A)

With respect to ensuring compliance with the MagnuStevens Act’s
standardsthe NMFSgenerally determines whethefasshery Management Plan
includes conservation and managemeanéasureshat are “necessary and appropriate
. .. to prevent overfishing and rebuild overfished stocks, and to protect, restore, and

promote the longerm health and stability of the fisheryl'd. 8 1853(a)(l)(A).

* The MagnusorStevens Act empowers the Secretary not only to adopt the Planstsedbimy the
Council, but also to prepare Fishery Management Plans withoutthg of the Regional Fisdry
Management Council, if the Council fails to develop and submitaa Rlr if the Secretary depproves
of the Ran submitted. 16 U.S.C £854(c).



Furthermorethe NMFS is tasked with the responsibility of verifying thia¢ Fishery

Management Plaratisfiesthe ten “national standards for fishery conservation and

management”Hereinafter,‘National Standards”jhatthe MagnusofStevens Act

establishes.See id.§ 1851(a). The National StandardeandatehatFishery

Management Plans conform to certaimumerateddeals including the followingfour

principles

(1) Conservation and management measures shall prevent overfishing
while achieving, on a continuing basis, the optimum yield from each
fishery for the United States fishing industry.

(2) Conservation and management shall be based upon the best scientific
information available. . .

(8) Conservation and management measures shall, consistent with the
conservation requirements of this chapter (including the preventing of
overfishing and rebuilding of overfished stocks), take into account the
importance of fishery resources to fishing communitiesin order to (A)
provide for the sustained participation of such communities, and (B) to the
extent practicable, minimize adverse economic impacts on such
communties.

(9) Conservation and management measures shall, to the extent

practicable, (A) minimize bycatch and (B) to the extent bycatch cannot be
avoided, minimize the mortality of such bycatch

Significantly for present purposes, National Standard Eight (quoted above)

requiresthe NMFS to “focus on the welfare of fishing communitiesyth that

“where two alternatives in fact achieve similar conservation goals, gfemped

option will be the alternative that provides the greater potential for sestain

participation of fishing communities and that minimizes adverse economic

impacts.” N.C. Fisheries Asgi, 518 F. Supp. 2d at 72, 9However, National

Standard Ningempers the potentially negative impact conservation effortsf



considering the ecamic interests of théishing community by addressing
“bycatch”™—i.e., the accidental or incidental catching of species that are
“harvested in a fishery, but which are rsmtld or kept for personal us&6
U.S.C.81802(2)—and specifically requires thaishery Management Plans
adoptmeasures that minimize bycatch “to the extergcticable.” Id.
§1851(a)(9).

Notably, although the MagnuseB8tevens Act’s National Standards do
constitute statutoryequirements upon which legal action can be ba¥y¢jthe
National Standards do not require any particular outcome with respect to
allocations; rather, they prade a framework for the Councd’analysis.
Fishermen’s Finest593 F.3dat 896. Put another way, the National Standards
are broadly worded statemerdECongressional objectives for all fishery
conservation and management measuaasithe NMFSis “required[ ] to
exercise discretion and judgment in balancibgese sometimesonflicting
concerns.Alliance Against IFQs v. Browr84 F.3d 343, 350 (9th Cir. 1996).

In additionto policing Fislery Management Plans for compliance with the
National Standats, the NMFS isalsoresponsible for enforcing other requirements of
the MagnusonStevens Act with respect wertainspecificprovisions thatper the
statute,must be included ifrishery Management Plamsid Amendments.One such
provision is particularly relevant tine instantdispute it obliges allFishery
Management Planand Amendments tepecify“annual catch limits' 50 C.F.R.

8 600.310(b)(2)(in), which arecaps on thélevel of annual catch of articular] stock

or stock compleyX id. 8§ 600.310(f)(2)(iv). An acceptableannual catch limiprovision

10




includes both (1) the permissible catch amount for each stock, and (2) “accditymtabi
measure’s—a term of art thatefers to mechanisms for ensuring thia¢ annual atch
limit is not exceeded 50 C.F.R8 600.310(f)(2)(iv);id. 8 600.310(g)(1).Catch limits
and accountability measures are required in Fishery Management Rlarder to
promotethe “optimum yield” from a fishery that is,the amount of fisimg that will
provide the “greatest overall benefit to the Nation, particularly witheesfo food
production and recreational opportunities, and taking into account the protection of
marine ecosystemg” 16 U.S.C.8§1802(33)(A. As explainedthe Councilis required
to include annual catch limits and accountability measures in their Fidanagement
Plans andit is the NMFSs dutyto ensurehat such fans“implement[] regulations, or
annual specifications, at a level such that overfishing does not occle fishery,
including measures to ensure accountabilityd” 8 1853(a)(15).

During the NMFS’s review oéany Fishery Management Pldor statutory
compliance, the NMFS mustdke nto account the information, views, and comments
received from interested persai Id. 8§ 1854(a)(3(A). Within thirty days of the end
of the public comment period, the Secretary nfagiprove, disapprove, or partially
apprové the Fishery Management Plal6é U.S.C.8 1854(a)(3). If the NMFS
disapproves of th@lan, it must send a “written notice to the Council,” specifyti(§)
the applicable law with which the plan or amendment is inconsis{Bhthe nature of
such inconsistencies; arf@) recommendfaons concerning the actions thauld be
takenby the Council to conform such [P]lan or [A]Jmendment to the requirements of
applicable law. Id. Conversely, if the NMFS approves of tRan, the Magnuson

Stevens Act directs the NMFS to implement &ian through the promulgation of

11



regulations consistent with tHéan. 1d. 8 1855(d). The Council may also propose and
submitlanguage for regulatiaimplementingthe Fishery Management Platong with
the Plan itselfin which case, the NMFS will revievhé proposed regulations for
consistency with th@lan and publish those proposed regulations for nedice

comment before promulgating final regulationsl. 8 1854(b)(1).

It is only after the NMFS promulgates regulations implementingsadty
Managenent Planthatthe Plan becomes binding on the fishery. That is, Enghery
Management Planand Amendments that thRegional Fishery Management Councils
prepare do not themselves carry the force of law and cannot be challertgeatiain
NMFS enacts regations to effectuate the proposalSee N.C. Fisheries Assin
Gutierrez 550 F.3d 16, 17 (D.C. Cir. 2008). The actions of the NMFS in promulgating
regulations to adopt Bishery Management Plare subject to judicial review under the
APA. See id.

3. Amendments To Fishery Management Plans

“Once [a Fishery Management Plamds been approved and implemented,
continuing management of the subject fishery involves monitoring the fisher
evaluating new information, and adjusting the management program thchagiges to
the [Fishery Management Plam@nd/or to its implementing regulationsSeeEPA,
Office of Federal ActivitiesFinal Guidance forReviewing Environmental Impact
Statements for Fishery Management PlI§hEPA Guidance Documeft TO-0008 for
contract 68W-03-029 (Sept. 2005), at 14. Fishery Management Pilaesiselves are
amended through a process called “formal amendment,” while the resqiddhat
implement such plans are altered through the “regulatory amendmenggstdd. at

14, 17. Regubtory amendmentsmust folow normal rulemaking procedures,” biake

12



less time to implement than Formam&ndments andre more easilynodified. Id. at
17; seealsoN.C. Fisheries Assi, 518 F. Supp. 2d at 73 (contrasting “plan
amendments” with “more streamlined regulatory amendment¥9tably, “[a]
regulatory amendment mdglsd be used to implement a portion of an approved
[Fishery Management Plamf Amendment that was reservday the NMFS at the time
the Plan orAmendment was adoptecEPA Guidane Document at 17see also id(“A
regulatory amendment offers considerable time savings [@vEormal]Amendment
because future regulatory changes are anticipated within the scope[Bighery
Management Plan].”)

The instant case involves botif@amalamendment and eegulatoryamendment
to the South Atlantic Snapp&rouper FisherfManagement Plan

B. The South Atlantic SnapperGrouper Fishery

The South Atlantic Snappégsrouper Fishery (the “Fishery”) is an area “off the
coasts of North Carolina, South Carolina, Georgia, and Florida through thetiattade
of Key West.” S. Atl. Fishery Mgmt. Council, Regulatory Amendment 11 to the
Management Plan for the Snapper Grouper Fishery of the South Atlantic Regidn (201
(“RA 11"), AR Doc. 86 at2958)°> Access to tis Fishery“had been open and virtually
unlimited prior to 1983,’but “conservation measurdmve vastly increasédluringthe

last three decadesl.C. Fisheries Ass’n518 F. Supp. 2d at4; thesemeasures have

®> References to the administrative record compiled for Regulatorynliment 11 will be referred to
throughout as “AR Doc. __.” By contrast, the citation “17B AR Doc_" refers to the administrative
record for Amendment 17B, excerpts of which the parties filed egosnt to briefing the instant cress
motions for summary judgment regarding Regulatory Amendment $&eSupplement to the Admin.
R., ECF No. 39.) For both records, the document title as listed in the joint appeabtéxof contents,
document number, and bates number, will be provided the first time therdot is cited. $ee

Admin. R. Join Appendix, ECF No. 40.)

13



primarily beenadoptedand implemented under the MagousStevens Actas described
above in the context of the South Atlantic Snapg@rouperFishery Management Plan.

Generally speakinght primary aim of the variousonservatiorrestrictionsthat
are in effect in this regnis to protect and manage tlsexty species of snapper and
grouperthat make up the Fishery, including eight “deegater” stocks relevant to this
dispute: speckled hind, warsaw groupaueline tilefish,snowy grouper, yellowedge
grouper, misty grouper, queen snapper, and silk snappeeComprehensive Annual
Catch Limit Am for the South Atl, 77 Fed. Reg. 15,91@1ar. 16, £12). Although
these eight stocks carry tldeepwaterlabel, several of theman also be found in
shallower waters. RA 11, AR Doc. 86 at 2957, 2996.)

Commercial and recreational fishermaeek(i.e., “target) each of these eight
speciesn the Fishery to a differerdegree. The species thattargetedmost—by far—
is the blueline tilefish, followed bthe snowy grouper. Ifd. at2980-82; Amendment
17B Final Rule, 75 Fed. Reg. 82,280 (Dec.30, 20107B Final Rule”) AR Doc. 5 at
45-46.) These two stocks often gumccur, meaningthat they live in the same habitat
within the Fishery and are typically found togethet.7B Final Rule,AR Doc. 5 at 46;
RA 11, AR Doc. 86 at 2957, 2967, 2998.)Y ellowedge grouper, misty grouper, queen
snapper, and silk snapper are not targetiedll, and thee speciegare rarely
encounterd. (Mem. from Roy E. Crabtree, to Samuel D. Rauch IIl (Apr. 23, 2012)
(“Apr. 2012Crabtree Mem.”), AR Doc. 192 at 6100; Regulatory Amendment 11 Final

Rule (“RA 11 Final Rule”), 77 Fed. Reg. 27,374 (May 10, 2012), AR Doc. 196 at 6115;

® Fishernen tend not taarget snowy grouper on its own. Rathsmpwy grouper isisuallycaughtonly
incidentally whenfishermen ardargeting blueline tilefish. (S. Atl. Fishery Mgmt. Qumail Snapper
Grouper Comm., Summ. Mines (June 1415, 2011) (“June 2011 Minutes”), AR Doc. 48 at 1736.)

14



Final Appendices t&Regulatory Amendmentl (“Final App. to RA 11”) AR Doc. & at
3078; S. Atl. Fishery Mgmt. Councihmendmentl7B to the Fishermanagment®lan
for the SnappeGrouper Fisheryf the South Atlantic Regio2010) (“Am. 17B Envtl.
Assessment”), 17B AR Doc. 195 at 14018020.)

The remaining two speciesspeckled ind and warsaw grouperare thesubject
of the NMFSaction being challenged in this cas&peckled hind and warsaw grouper
are bothlarge, deepvater grouper species that dwell in reefs and rocky {oaittiom
habitats along the South Atlantic seaboarBA (L1, AR Doc. 86 at 296&9.) Speckled
hind can grow up to four feet long andn weighover sixtyfive pounds. id. at 2968.)
Warsaw grouper are even larger than speckled hind; they can grow up to sevénf
andcanweigh more than 500 poundsld(at 2969.)

Because of certain aspects of their biology and their mating halitis,sipeckled
hind and warsaw groupeare especiallyulnerable to overfishingFirst of all, both
species are protogynous hermaphrodites, which means that they charfgenséamale
to male as they grow and sexually maturé&7Rg Final Rule, AR Doc. 5 at 44; AR Doc.
86 at 2959) Speckled hind are believed to reach sexual maturity after seven pears,
can live as long as thirtfive years (Gabriel L. Ziskinet al., Indications of Continued
Overexploitation of Speckled Hind Along the Atl. Coast of the S.E, 148.
Transactions of the Am. Fisheries Soc’y 384 (2011) (“Ziskin Study”),DR. 16 at
294-95.) Warsaw grouper reach sexual maturity after approximately nines el can
live to be as muclas fortyone year®old. (Natural Res. Def. Council, Ocean

Conservancy, and Pew Envtl. Grp., Comments on Request for Secretarial Dissppr

15



of Regulatory Amendment 11 (Jan. 19, 2012) (“Comments on Request for
Disapproval”) Ex. B, AR Doc. 203 at 6302.)

Second speckled hind and warsaw grouper are “ontogenetic migrat[ing]”
species, which means that they move from shallower to deeper wateryasgehe 5.
Atl. Fishery Mgmt. Council, Snapper Grouper Comm., Summary Minutes (J4i&,
2011)(“June 2011 Minutes”), AR Doc. 48 at 1726; Final App. to RA AR Doc 87 at
3057-58.)" According to the NMFS’s analysis of data regarding distribution anchcatc
information,a significant population of botbpeckled hind and warsaw grougexs
been observed in shallower waters. (March 23, 2012 Presentation Speckled Hind &
Warsaw Grouper: A Review of Available Distribution and Catch ¥awarch
Presatation”), AR Doc. 127 at 48585.) However, the older fislarefoundin deeper
waters; thus, deepwater fishing disproportionately affects the grown, male fish,
“reduc[ing] spawning potential in the population(Ziskin Study, ARDoc. 16 at 394.)
Deep water fishing also has the potentiaheamlarge numbers of the grown male fish
becausespeckled hind and warsaw grouper spawn in groups, knowtspawning
aggregations.” RA 11, AR Doc. 86 at 2968.)This spawning aggregatiobehavior
increass the likelihood thatleep water fisherem may catcHarge groups of grown,
male, breedingcapablefish faster than the stoaddanreproduce. Id.; Comments on
Request for DisapprovaAR Doc.203 at6302, 6320Am. 17B Envtl. Assessment, 17B

AR Doc. 195 at 1,890.)

" Speckled hind inhabit waters with depths ranging from 98 to 1,312 feet, ®um@st commonly found
between 196 and 394 feetRA 11, AR Doc. 86 at 2968.) Warsaw grouper are found at water depths
ranging from 180 to 1,722 feet, with juveniles observed in shallower watgd. at 2969.)

16



Finally, some scientistmaintain thatspeckled hind and warsaw grouper
experiencé catastrophic decompression syndroin@so known asbarotraumd’ a
phenomenon in which the rapid change in pressure that occurs when a fish is dragged to
the sea surfacm a fishing netdestroys the fish’s vital organs. (Ziskin Study, AR Doc.
16 at 298) This means thatwhen these fish are caught in deeper wateand, again,
the speckled hind and warsaw grouper in deeper watergeawerallythe adult,male,
spawning members of the populatietthey are more likely to dias a result of being
caught even if they are immediately releasedAm. 17B Envtl. Assessment, 17BR
Doc. 195 at 1/019) 8

Perhaps due to their unique biological traibsth the speckled hind and the
warsaw groupehave been subjected twerfishingin the SouthAtlantic Snapper
Grouper Fisheryor nearlythe past two decadeg§SeeRA 11, AR Doc. 86 at 2959,
2993.) Scientists atlte NMFShavestudied the chronic overfishing problem with
respect to thesevo speciesand have found thain addition to the obvious thre#itat
is posed by direct targeting major uncheckedource of the overfishing problemn
incidental bycatch mortality(SeeZiskin Study, AR Doc. 16 at 2995, 298;Ex. J. to
Comments on Request for Disapproval, AR Doc. 203 at 6379, 63B%] is to sayas
of 2011, marine scientistbave theorizedhatonereason for the observable decrease in

the speckled hind and warsaw grouper populatimasthe fact thagroups of mature,

8 There is some uncertainty regarding whether speckled hind andwarsaper do, in fact, experience
a high rate of barotrauma because, to date, there have not been any catasteagphipression
syndrome studies that specifically pertain to the relationshipyéext depth and bycatch release
mortality for speckled hind and warsaw grouper. The scientibts elieve that the data supports the
high risk of barotraumawith respect tahe speckled hind and warsaw grouper have inferred as much
based on studies of other snapeouper species. SeeAm. 17B Envtl. Assessmeny,7B AR Doc. 195
at 14019;see alspe.g, March Presentation AR Doc. 127 at 4853 (noting that studies of gagerou
reveal bycatch mortality rates of 50 percent when fish are caughtOate®s and 80 percent when
caught at 240 feet).)
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malespeckled hind and warsaw groupeerebeingaccidentallycaught during fishing
trips that target cmccurring speciesandwerebeingkilled as a result of barotrauma
even if theywerereleased back into the wate(SeeZiskin Study, AR Doc. 16 a298
99; see alsdPIs.” Opp’n to Defs.” Mot. for Summ. J. & Reply in Supp. of Pls.’ Miuir.
Summ. J., ECF No. 36 (“Pls.” Reply”) at gUmmarizing the problem as the concern
that “[b]ycatch in deep water is more likely to kKithese]fish than in shallow water,
and it alters the species’ malemale ratio and selectively kills the sexuallynture
members of the specie3.) As explained below,ite NMFS recently tookthe lead in
addressinghis overfishingconcernthrough its promulgatior-and subsequentpeal—
of variousconservatiormeasures

C. Amendment 17B

In 2010 the South AtlanticSnapperGrouper Fishery Management Council
convened to consider the pligbt the speckled hind and warsaw grouper, and it
ultimately proposedo the NMFS thathe agencyadoptAmendment 17Bo the
SnappetGrouper Fishery Management PlaAmong other thigs, thisformal
amendmenestablished an annual catch limit of zéoo these two species(Am. 17B
Envtl. Assessment, 17B AR Doc. 195 atd#8, 14047.) Amendment 17RBlIso
implemented an accountability measure to ensure that the annual catctvéismet: it
prohibitedany andall harvest and possessiofh speckled hind or warsaw grouper
throughout the South Atlantic, meaning that fishermen could not retain and bring t
shore even a single speckled hind or warsaw grouper. (RA 11 Final RulBpARIO96
at 6115;Am. 17B Envtl. Assessment, 17B AR Doc. 195 a{(B.) Despite these
sweeping provisions, the Council concluded that prohibiting harvest and datwh did

not address theeriousproblem of bycatch mortality, and that other measures were
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neeaded to prevent overfishing. (17B Final Rule, AR Doc. 5 at 54 (noting that
restrictions on landed catch alone “would not be sufficient to end overfishing of
speckled hind and warsaw grouper due to discard mortality from fishing for cohe
occurring deepwater speciesij. at45 (noting that speckled hind and warsaw grouper
are longlived and slow growing and require more stringent management nesgsuch
as ara closures, to end overfishindRA 11, AR Doc. 86 at 2959Am. 17B Envtl.
Assessment, 17B ARoc. 195 at 14€22.)

To address tabycatch problem, the Council included in Amendment 17B the
contested provision at the heart of this dispute: a prohibition on the harvest and
possession of six other snapgouper stocks in the fishery (blueline fikh, snowy
grouper, yellowedge grouper, misty grouper, queen snapper, and silk sndievere
thoughtto co-occur with speckled hind and warsaw grouper in depths of 240 feet or
greater—thedepth at whichbycatch mortality of speckled hind and warsaw grouper due
to barotraumavasbelieved to be high. (Mem. from Roy E. Crabtree, Ph.D., to Eric C.
Schwaab (Dec. 20, 201@)Dec. 2010Crabtree Mem.”), 17B AR Doc. 228 at 147,
17B Final Rule, AR Doc. 5 at 484; RA 11, AR Doc. 86 at 2959.) Significantlyhis
six-stockdeepwater prohibitionwas not arcompleteclosure of fishing waters, but
instead was limited in two respects. First, the priiobh was limited to waters greater
than 240 feet in depth; according to the Council, prohibiting harvest-otcarring
snappefgrouper species iauchdeep water “would provide protection to the largest,
most fecund fish and ensure a natural sex ratio into the futukeni. {7B Envtl.
Assessmentl 7B AR Doc. 195 at 1 890.) Second, the prohibition was limited

scope: Amendment 17B only “[p]rohibit[ed] the harvest and possession ofgplee]es
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that are most often caugiith speckled hind and warsaw grouper in deeper waters[,]”
leaving the same waters open to fishthgttargetedother snappegrouper stocks that
were not believed to coccur withthese two species(17B Final Rule, AR Doc. 5 at
44.) (emphasis added)

Although the Council eventually reached a consensus thdinited prohibition
(referred to herein as “the sbstock deep water prohibon” or “the closure”)was the
proper path, there was substaniiglernalopposition. The Councilultimately passed
Amendment 17Bat a December 2009 meetimgth eight members in favor of the
closureand five members dissentinGeeMem. from Duane Harris to Dr. Roy Crabtree
(Mar. 30, 20D) (“Harris Mem.”), 17B AR Doc. 193 at 13,829In Marchof 2010, the
dissenting councilmembers submitted a report outlining their oppositioretaxtstock
deepwaterprohibition (the “minority report”) whichlodged two main challenges to the
Council’s adoption of the Amendment 17BSeeDec.2010Crabtree Mem., 17B AR
Doc. 228 at 14,478.First, the minority report challenged the “assumption” that
speckled hind and warsaw groupera@ocur with the six listed spegsin numbers that
are substantiaknough to warrant the prohibitionld( at 14479.) In this regard,hte
minority report most fervently objected to the alleged associatfdhese two species
with blueline tilefish. See idat 14478 (pointing to ewly available information that
suggested that blueline tilefish can be harvested without incidentatdtyof speckled
hind and warsaw grouperid. at 14479 (noting that speckled hind and warsaw grouper

co-occur more frequently with species not included in the prohibition).) Secoad, th

° For example, the Council chose not to include golden tilefish énptfohibition based on dataswing
that they dwell in a mud habitats, whereas speckled hind and waysaper prefer rocky, hardottom
habitats. (17B Envtl. Assessment, 17B AR Doc. 195 at 16%511401814021; Dec. 2010 Crabtree
Mem., 17B AR Doc. 228 at 14478.)
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minority report faulted thecientific basidor the six-stockdeepwater prohibition,
contending thathe majority had madan “inadequate assessment” of the data available
regarding speckled hind and warsaw groupad that the available dateself was
limited. (Id. at 1447879.)*°

After votingto approveAmendment 17B, includinghe controversial sixstock
deep water prohibitionn December of 2009, the Coundédrwarded thatAmendment to
the NMFSfor review and promulgation (SeeHarris Mem.,17B AR Doc. 193 at
13,829.) Later that month, the NMFBromulgateda final rule implementing
Amendment 17Bseel7B Final Rule, Amendment 17BAR Doc. 5;50 C.F.R.8§ 622
however, in recognition of the strong oppositioam within the Council itselfthe
NMFES made clear thats “approval and implementation” of the sstock deepwvater
prohibition “does not preclude the Council from proposing future action to modify this
prohibition if scientific information indicates it is appropriate to do s@l7B Final
Rule, AR Doc. 5 a#16; see also id.(clarifying that “[r]e-addressing the deepwater
closure will be accomplished through a regulatory amendment proposed Bytineil
at its December 2010 meetingy

D. Regulatory Amendment 11

At the same time athe NMFSwas undertaking final action on Amendment 17B,
the Councilcommencedts ownreevaluaton of the need fothe sixstock deepvater

prohibition. As explained below, the Council’s reevaluatipmcessrimarily involved

Y For example, th&MFS’s assessment that both species were undergoing overfiskisdased on

data from 1999 (for speckled hind) and 1990 (for warsaw grouper). Sindaghevaluations were
conducted, the NMFS ldataken action aimed toward ending overfishing of these stosdésRA 11

Final Rule, AR Doc. 196 at 61189); consequently, the NMFS stated in the Final Rule for Regulatory
Amendment 11 that the available data were “insufficitenassess the most recent fishing mortality
rates” under the existing measuréd.(@t 6116;see alscAm.17B Envtl. Assessment, 17B AR Doc. 195
at 14,018 (“Assessment information is dated for both species.”).)
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commissioninga studyof existing data regardinghere speckled hind and warsaw
grouperaremost frequently caught and with which species theypcour—a study that
is referred to in this opinioas “the Catch Analysis (Final App. to RA 11 AR Doc.
87 at 304143 (describing data sources)This studyprompted the Council to reverse
its recommendationegarding the sistock deep water prohibitioand to proposéhat
the NMFS adopt a regulatory amendméfitng that restriction (See, e.g.Jure 2011
Minutes, AR Doc. 48 at 17382; S. Atl. Fishery Mgmt. Council, Snapper Grouper
Comm., Summary Minutes (Aug. 9, 201TAug. 2011 Minutes”), AR Doc66 at 2287
91.) Thus,mere monthafterthe NMFSpromulgated the prohibition by enacting
Amendment B, the NMFS was faced witthe decision ofvhetheror notto reverse
itself anddo away withthatregulatory provision.The NMFS’sanalyss of this
guestion involved not dyg reviewing the Council’s recommendation and Catch
Analysis but also conductings ownadditional researchpreparing an environmental
assessment of the impact of lifting the prohibition, considering public carhorethe
matter,and forming it own conclusions regarding the propriety of adopting Regulatory
Amendment 11.

1. The Courcil Commissionedlrhe “Catch Analysis”And Considered
Alternatives

The Council’s decision to recommend repealihg sixstock deep water
prohibitionwasprincipally basedon a studythatscientiss at theNMFS conducted at
the Council’s request. The scigts assessedxistingdata regarding where speckled
hind and warsaw groupare in fact,most frequently caught and with which species
they cooccur. (Final App. to RA 11AR Doc. 87 at 30458 (CatchAnalysis)) The

underlyingdatawascollected dumg fishing trips from 1962 through 201@(at 3041
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43), andalthough this data was available prior to the implementation of Amendment
17B and the deewater prohibition, the Council had npteviouslyengaged irthe type
of detailed assessmetitat was done ithe Catch Analysis. Specifically, the scientists
conducted a “cluster analysis” of observations of speckled hind and warsayper,
and homed iron data regardingvhere fisherman caught speckled hind and warsaw
grouper when fishing for the other six stocks included in the prohibititch.af 3043.)
The Catch Analysis showed that speckled hind and warsaw grouper arer@ar m
frequently found in shallow waters inshore of 240 fedt 4t 3048); howevert was
acknowledged thathis finding wasdue, in part, to the fact that most fishing occurs in
shallower waters, so there is a much greater opportunity for the specle observed
in shallow areas (Id. at 304647, 3056 (noting that the data “suffer[s] from biases for
underrepresentation”).) Despite the higher frequency in shallow wategsNAA
scientist who authored the Catch Analysis concluded thatdtlisof encountering
speckled hind and warsaw grouper are higher outside of 240 [feet].’at(3048
(emphasis added).) In other wordg]he highest odds of encounters for these species
are in waters greater than 240 feet, although the data sources, in termslateabs
numbers, are much more inside of 240 feet.” (June 2011 Minutes, AR Doc. 48 ay 1731
In addition to assessing theeffuency and odds of encountering speckled hind
and warsaw grouper, the Catch Analysis also assessed the probabddyccurrence
between those species and the other six stocks included in thevdéspprohibition.
(Final App. to RA 11, AR Doc. 87 &805058.) The Catch Analysis indicated that
speckled hind and warsaw grouper “rarelyaacurred” with any of the six stocksld(

at 3050.) In particular, the data indicated that blueline tilefish, snoaypgr, and
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yellowedge grouper were “distingtkeparated from speckled hind and warsaw
grouper.” (d. at 3051.) Instead, speckled hind and warsaw grouper were more often
found with stocks not included in the dewpter prohibition. kd. at 3050.) Zeroing in
on the data behind blueline tilefish and snowy grouper, which are targeted most
frequently in the fisherythe Catch Analysisttributed the low associaticf those
species withspeckled hind and warsaw grougerhabitat preferences(l) whereas
speckled hind and warsaw groug®efer rockyhardbottom habitats, bluelinaléfish
do not and (2) snowy grouper are usually found in depths where speckled hind and
warsaw grouper are nof(Final App. to RA 11, AR Doc. 87 at 3057

Significantly, when the Council reviewed the Catch Analysispecifically
recognized that theolver number of fishing tripgy deep watemeant that there was a
more limited opportunity to ascertain the location of speckled hind and waysawer
at those depths and, more importantly, to test theioomurrence with the other stocks
in those wates. (SeeJune 2011 Minutes, AR Doc. 48 at25-28, 1731-32 (repeatedly
noting biases in the datd)Primarily because of this relative absence of information
about fishing trips in the deepater area, there was some opposition to lifting the
prohibitionamong members of theouncilwho believed that no protections should be
removed without more information about speckled hind and warsaw grouper in the
greater depths. See, e.qg.id. at 172528, 173132, 173840 (noting data limitations,
expressing reseations about lifting the closurand discussing alternative})

In an effort to balance the need for conservatimasures to protect the speckled
hind and warsaw grouper withe concern about being overly restrictioefishing, the

Councilalsoconsderednine alternatives to lifting theix-stock deep water prohibition
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in its entirety, including options thatould have exemgd either certain areas or
certain species from the bafRA 11, AR Doc. 86 at 2988004.)"* But given the low
co-occurrence that the Catch Analysis reflected, most Council members lanchéd f
on the decision to abolish the dewpterprohibitionaltogether(See e.g, June 2011
Minutes, AR Doc. 48 at 1736 (Dr. Roy Crabtree, the NMFS’s Regional Admatgstin
the South Atlantic, noting that recent evidence “begs the question of whas [] thi
deepwater closure [is] really doing anymore”lJjtimately, dthough various Council
membergecognized that some further protections woulthbedegthe Council
unanimously voted to recomend elimination of the prohibition in its entiregnd to
submitthat proposal in the form of a regulatory amendment (Regulatory Amendment
11) to the NMFS for review and adoptionAyg. 2011 Minutes, AR Doc. 6at 228789
(roll call vote))

2. The NMFES Caoducied Additional Co-Occurrence Research

Presented with the Council’s recommendation to repeatdbently enactedix-
stock deepwvater prohibition, the NMF8onductedadditionalresearch into co
occurrence of speckled hind and warsaw grouper with the other stocks iddtuthes
prohibition, especially the potential @xcurrence of those species with blueline
tilefish. In an unrelated confluence of eventise Council’s Sdence and Statistical
Committeehad proposed a twelvi®ld increase in the totalcceptable biological catch
and optimal yield for blueline tilefish (Ap2012 Crabtree MemAR Doc. 192 at

6099) which would mearnhat commerciafishermen couldustainablyharvest much

" For example, Alternative 2 would have removed blueline tilefisim the prohibition altogether,
whereas Alternative 4 would hawemoved blueline tilefish from the prohibition only in the deepwater
area north of Cape HatterasRA 11, AR Doc. 86at 2989). Other alternatives would have allowed
limited fishing of snowy grouper in certain portions of the closetevwa (d.)
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more blueline tilefisthan in the pastandthe NMFS was concerdethat the optimal

yield for blueline tilefishcould not be achieved the six-stock deepvater prohibition
remained in place. Id. at 6119 (estimating annual economic loss to the blueline tilefish
fishing community); RA 11 Final Rule, AR Doc. 196 at 81(hoting that the deep

water prohibition “would result in significantly greater economicsksto a segment of
commercial snappegrouper fisheries than originglanticipated when the Council
approved Amendment 17B.")%

To further explore caccurrene with blueline tilefish, the NMFS issued an
exempted fishing permit (“EFP”) to a select group of fishermen, allgwhem to target
speckled hind and warsaw grouper despite the existing prohibitiRA.1(, AR Doc.
86 at 2997, 30IANMFS SERO presentatmotitled “Regulatory Amendment 11,
Speckled Hind and Warsaw Grouper Catch Data” (June 14, 2011), AR Doc. 52 at 1977;
see also generallgxempted Fishing Permit to Dr. Louis Daniel, on behalf of North
Carolina Division of Marine Fisheries (Aug. 2, 2011 FP”), AR Doc. 8 (letter
granting and describing EFP).) The NMFS limited the EFP to the Weégr areas
(defined as more than 240 feet deep) north of Cape Hatters, Rartiina (EFP, AR
Doc. 8 at67), andthe North Carolina Division of Marine Fisheries monitored all fishing
trips and assisted in data collection, eventually ¢nged report that compiled all of the
EFP data id. at 67-68).

The EFP data mirrored the results of the Catch Analydgisound extremely low

co-occurrence between speckleohdh and warsaw grouper with blueline tilefishSeS.

2The NMFS estimated that the deep water prohibition would reduce annuastarof blueline tilefish
by 280,834 pounds below the optimum yield for blueline tilefish, resulitingn annual economic loss
of $438,114. RA 11 Final Rule AR Doc. 196 at 6119).
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Atl. Fishery Mgmt. Council, Summ. Minutes (Mar. 8, 2012) (“Mar. 201ihies”), AR
Doc. 108 at 378386.) Of the 73 fishing trips made pursuant to the EFP in the deep
water area off the North Caroliraast, fisherman caught 94,000 pounds of blueline
tilefish but not a single speckled hind or warsaw groupéd. at 37843785 (“[W]ith
this information here you can see that we are not seeing speckled hindaasdwV
grouper in this area, at these depthat are fished[.]")see alsacCommentson Request
for Disapproval AR Doc. 203 at 6219 (noting the complete absence of deser co
occurrence between speckled hind and warsaw grouper); Mar. 2012 Minutd30@&R
108 at 3786 (members of the Council ingtthat the EFP data was “pretty
compelling”).)

3. The NMESPrepard An Environmental Assessment

In addition to reviewinghe Catch Analysis andommissioninghe EFP data, the
NMFS alsoprepared an Environmental Assessment to evaluatertieonmental
impact of an agency decision tiaft the deepwvater prohibition. RA 11, AR Doc. 86 at
29503040} cf. 42 U.S.C. § 4332. In the Environmental Assessmehtch, among
other thingsevaluatedhe information presented in the Catch Analysiee NMFS
acknowledyed uncertainty in the datasetsed in the Catch Analysis (Final App. to RA
11, Appendix B,AR Doc. 87at 304158 (noting various problems with the data)), but
nonetheless found the data sufficient to show that “the probability oficat@ither
[co-occuring] species with speckled hind and warsaw grouper is lo\RA {1, AR
Doc. 86at 2997)

The NMFSalsopositedthat, even thoughiepealing the deewater prohibition
“could result in the greatest level of negative biological effects agutidvallow tre

greatest amount of fishingdverall, “with respect to speckled hind and warsaw grouper”
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in particular, lifting the prohibition “could have tlggeatestpositive biological effect

for the species” because it could reduce fishing pressure and byeihciespect tahe
shallowerwaters where the species are most abundant, resulting in a smaller number of
overall catch. Id. (emphasis added).)n other wordsbased on the data in the Catch
Analysis demonstratinthat there are more speckled hind and wargrouper in the
shallower water than deeper watdre NMFS reasoned that the deeater prohibition
might be leading fishermen to fish in shallower watean they otherwise would have,
and byremoving the deewater prohibition thosefishermenwould move to deeper
water,where there are fewer specked hind and warsaw grouper to catch, so fewer
speckled hind and warsaw groupeould be caught overall. See id(noting thatthe
Council’s SSC and Advisory Pan&hdicated that the 24@ot (40 fathom clogre)

might actually increase fishing mortality of speckled hind and warg@uper if it
resulted in a shift in fishing pressure [from tligep water to the shelf edge (131 to 262
foot depth) where speckled hind and warsaw grouper are most abundant”).)

In addition, as part of the environmentaliew, the NMFS prepared its own
“Bycatch Practicability Analysis,” whiclevaluated the extent to whidiiting the
prohibitionwould affectbycatch of speckled hind and warsaw grouper. (Final App. to
RA 11, Appendx B, AR Doc. 87 at 304%1.) In the Bycatch Practicability Analysis
the NFMS again explainetthat eliminating theleep wateprohibition “could reduce
fishing pressure at the shadfige, which serves as a nursery area for speckled hind and
warsaw grouper Therefore, positive biological effects could be expected for speckled
hind and warsaw through a reduction in the magnitude of byg&tckid. at 3073,

3076).
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Finally, the agency’s Environmental Assessmalisb evaluated the alternatives
that the Coucil hadconsidered and the expected outcome of each oGeeRA 11
(section titled “What Are the Biological Effects of the Proposed Alternate
Protected Resources?AR Doc. 86 at 2998001) With respect to the economic
effect of each alternatevin particular the NMFS concluded that, because the deep
water prohibition was not actually servingyabiological benefit, “any harvest
reduction would be an unnecessary economic loss[,]” so lifting the Watgr
prohibition would have the most econantienefit. (d. at 2999.) Furthenore the
NMFS provided an irdepth analysis of the expected social impact of each alternative
on the fishing communities involved in the South Atlantic Snapper Groupeeffyish
which focused in large part dhe alternawvesthatwould allow fishermen to harvest
blueline tilefish. [d. at 29993002.)

4. The NMESConsideredPublic Comment

On December 20, 2011n light ofthe Catch Analysis, the EFP Datmdits own
EnvironmentalAssessmentthe NMFS issued proposedrule adopting Regulatory
Amendment 11. Regulatory Amendmentl1 Proposed Rule, 76 Fed. Reg. 78,879 (Dec.
20, 2011) (“RA 11 Proposed Rule”), AR Doc. 186 at 6@3R) TheNMFS'’s proposl
maintainedthat the sixstock deepvater prohibition should be lifted baase the
measurevasan ineffectivemeans of protecting the speckled hind and warsaw grouper,
given that(1) speckled hind and warsaw grouper are “rarely encountered” in the deep
water areas that the prohibition covered; §peckled hind and warsaw grouparely
co-occur with the species included in the prohibitiand (3)the prohibition imposed a
greater than anticipated economic hardship on fishermBi 1(1, AR Doc. 86 at

3006.) Thereafter, theNMFS solicited and considered public comments on Ratguy
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Amendment 11 and the proposed implementing regulations. (RA 11 ProposedRule,
Doc. 186;RA 11 Final RuleAR Doc. 196 at 611%0.)

Plaintiffs submittedwvritten comments thastrenuouslyobjected toNMFS’s
proposed adoption dRegulatory Amendmenll because, according to Plaintiffs, “it
would remove a measure necessary to prevent overfishing of specked hincrsagvw
grouper without providing an adequate substitute.” (Pls.” Mot. for SummCF,No.

32 ("Pls.” Mot.”) at 22; ARDoc. 12 at6263-80.) In their comments, Plaintiffs argued
that “the Catch Analysis had concluded that these fish are more likelycto octhe
deepwater closure area than they are to occur in shallower waters, anthéhabsure
was necessary to protect the matwgawning individuals crucial to the species’
recovery.” Pls.” Mot. at 22) Plaintiffs further stated that “the proposal would violate
the MagnusofStevens Act by eliminating the only accountability measure covering
bycatch of these species, and by faglito minimize bycatch and bycatch mortality to
the extent practicable.”Id.)

5. The Promulgation Of Requlatory Amendment 11

On May 10, 2012,dllowing the notice and comment periéar its Proposed
Rule,the NMFSissued the final rul¢hatrepealed theix-stock deepvater prohibition.
(RA 11 Final Rule, AR Doc. 196 at 6120 (amending 50 C.B.B22.35 (0)).) The final
rule underscorethe NMFSs conclusion that data analyzed aollectedafter
Amendment 17B was passed (chiefly, the Catch Analysis, BE&t&, and Environmental
Assessmenthadmade clear that speckled hind and warsaw grouper did not actually co
occur with the six stocks included in the deegter prohibition. (See, e.qg.id. at6115
17 (referring the newly analyzed or newly available Jlat&choingits findings from

the Environmental Assessmethe NMFS explainedthat, with respect to thielueline
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tilefish, the “low aseciation . . . may be attributabte the [speci€$ unique habitat
preferencels]” and while other species earlier thought to haveaaoxurred with
speckled hind and warsaw grouper magreghsimilar habitat preferences, those other
specieswere not targeteth the Fshery, and are rarely found with speckled hind and
warsaw groupem any event.(ld.) Moreover, he NMFSexplained in the final rule
that it had concludethatrepeal ofthe sixstock deepvater prohibition “would not
likely result in significant increases in the bycatch mortality of speckied &r warsaw
grouper, although low levels of bycatch of thesecsg® might occur.”(ld. at6117.)

Thefinal rule alsohighlighted the facthat previouslyimplemented protection
measuresincluding protected areas within the Fishery, seasonal closures shanck
gear restrictions, and catch limitstill “are in effect even with the removal of the 240
ft [] prohibition[.]” (Id. at611719.) Finally, giventhe NMFS’sconclusion thathe
“prohibition is not an effective means to reduce discard mortality of spekblkhel and
warsaw groupetl thefinal rule expounded o the economic consequences of keeping
versus removing the deeyater prohibition, which weighed in favor oémoval. (Id. at
61146115 (noting that the closumeas being liftedo “reduce the soci@conomic
impacts to fisherme harvesting deepwater snagqgrouper”);id. at6119.) The NMFS
noted in particularthat ithad consideredand rejectedor various reasongen other
alternatives to lifting the prohibition.Id. at 6118.)

With the publication othe final rule on May 10, 201 Regulatory Amedment
11 went into effecimmediately (Id. at 6119.)

E. Procedural History

Nearly one month aftethe NMFSpublished thdinal rule implementing

Regulatory Amendment 11, Plaintiffs filed the instant complaint in federaitc
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(Compl., ECF No. 1 (Jun®, 2012).}® Plaintiff's complaintcontainsthree “causes of
action” each of whiclalleges that Regulatory Amendment islarbitrary and capricious
and violateghe MagnusofStevens Acin a particular way. Specifically, Plaintiffs
maintain that the NMF®&as unlawfully enacted a regulation tl{a) fails toend
overfishingof the speckled hind and warsaw grougegeCompl. at 453 (first cause
of action)); (2) fails to establish adequate annual catch limit mechaniseeCQompl. at
1 5460 (second case of action); and(3) fails to minimize bycatch and bycatch
mortality to the extent practicablegeCompl. at 6467 (third cause of actiorn))

Defendants answered the complaint and filed the administrative record of
Regulatory Amendment 11 on August 3, 2012. (Answer, ECF No. 22; Admin. R., ECF
No. 23.) The parties later supplemented the administrative record to inctutien
materials from the administrative record of Amendment 17B, whely aigreed were
relevant to this dispute. (Defs.” Suppd.the Admin. R., ECF No. 3%ee alsdcStip. &
Order, ECF No. 31 (approving the parties’ agreement to supplement the adatines
record to include materials from Amendment 17B).) Plaintiffs filed theation for
summay judgment on November 9, 201PIs.” Mot.); Defendants’ summary judgment
motion followed on December 14, 20{Refs.’ CrossMot. for Summ. J. (“Defs.’
Mot.”), ECF No. 33.)

Plaintiffs’ motionfor summary judgmenincludes two distinct sets @rguments.

First, Plaintiffs argue thathe undisputed administrative record demonstrates that

13 plaintiffs’ standing to bring this lawsuit is not disputed. “Becausg ploint is uncontested and other
courts in this Circuit have without pause reached the merits ofdthksntiffs’] claims challenging
[Fishery Management Plan Amendments] and NME&ulations in other cases, this Court will do the
same.” Oceana, Inc. v. Locke831 F. Supp. 2d 95, 107 (D.D.C. 201%ge, e.g.NRDC v. Daley 209
F.3d at 754 0cean Conservancy v. Gutierrez94 F. Supp. 2d 147, 151 (D.D.C. 2005).
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Regulatory Amendment 1fhiled to comply withthe APA’s standards for rulemaking.
(SeePls.” Mot. at 2642.) Second Plaintiffs attack the substance of thiral rule and

its attendant regulations, contending that they violate the substantive ptestiof

the MagnusonStevens Act (Seeid. at 4254.) In their crossmotion, Defendants
contend thathe NMFSs adoption of Regulatory Amendment 11 was both procedurally
and substantivg proper. (Seegenerally Defs.” Mot.) The crossmotions were fully
briefed as of February 8, 2013SeePlIs.’ Reply(filed Feb. 8, 2013).) On April 5,

2013, the matter was transferred to this CouBegMinute Entry of Apr. 5, 2013.)A
hearing on the parties’ crossotionswas heldon July 30, 2013. SeeMinute Entry of

July 30, 2013.)

. LEGAL STANDARDS

Summary judgment under Federal Rule of Civil Procedif) is normally
appropriate when the pleadings and the record evidence demonstrate thatisther
genune issue as to any material fact and that the moving party is entitled togantdgm
as a matter of law.” Fed. R. Civ. B6(a). However, that standambes not applyo
casedgnvolving review of a final agency action undertaken pursuanhédMagnuson
Stevens Act Rather,“[tlhe Administrative Procedure Act. . sets forth the full extent
of judicial authority to revieWsuch]executive agency actigpfp” F.C.C. v. Fox
Television Stations, Inc556 U.S. 502, 513 (2009) (citations omittes@ealso 16
U.S.C.81855(f)(1)(B) (reviewing court may set aside challenggéncy adgbn taken
under MagnusoiStevens Acbased only on grounds specified in 5 U.S8TF.06(2));

Ocean Conservancy v. Gutier;e94 F. Supp. 2d 147, 155 (D.D.C. 2005) (citations
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omitted) (“NMFS’s actions are reviewed by this Court in accordance with thieiald
review provisions of the Administrative Procedure [AC).

A reviewing court applyingection706 of the APAmust “hold unlawful and set
aside agency action, findings, and conclusions” that are “arbitrary,ctapsi, an abuse
of discretion, or otherwise not in accordance with las.'U.S.C.8 706(2) Motor
Vehicle Mfrs. Ass1 v. State Farm Mut. Auto. Ins. Cd63 U.S. 2934 (1983).
Generally speakingan agency action is not arbitrary and capricious where the agency
has “examine[d] the relevaniata and articulate[d] a satisfactory explanation for its
action including a rational connection between the facts found and the chadt®"m
State Farm 463 U.S. at 43 (internal gtation marks and citation omittedConversely,
an agency rules consideredrbitrary and capricious if “the agency has relied on
factors which Congress has not intended it to consider, entirely failednsider an
important aspect of the problem, offered an explanation for its decisionuihst r
counter to the evidence before the agency, or is so implausible that it amtube n
ascribed to a difference in view of the product of agency expertigk;’see also NC.
Fisheries Asgi., 518 F. Supp. 2at 79.

Becaus€'it is the role of the agency to resolve factual issues to arrive at a
decision that is supported by the administrative recptdhe function of the district
court is to determine whether or not as a mattdawfthe evidence in the
administrative record permitted the agency to make the decision.it Ni«C. Fisheries
Assn, 518 F. Supp. 2d at 79 (internal quotation marks etations omitted)see also
id. (calling summary judgment in the APA context a “mechanism for deciding, as

matter of law, whether the agency action is supported by the adminvetratcord and
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otherwise consistent with the APA standard of review” (citiRighards v. INS554
F.2d 1173, 117h.28 (D.C. Cir. 1977))) Under this deferential standard, the court’s
review is limited to the administrative record created by the agedamp v. Pitts411
U.S. 138, 142 (1973Holy Land Found. for Relie% Dev. v. Ashcroft333 F.3d 156,
160 (D.C. Cir. 2003)andthe agency’s decisions are entitled to a “presumption of
regularityf,]” Citizens to Preserve Overton Park, Inc. v. Volgpel U.S. 402, 415
(1971). Where there is room for disagreement, the court may swbsttute its
judgment for that of the agency” and instead must only “consider whetheletision
was based on a consideration of the relevant factors and whether tsavedrma clear
error of judgment.” State Farm 463 U.S. at 43see alsdBloch v. Powell 348 F.3d
1060,1070 (D.C. Cir. 2003)

Courts considering challenges to actions that an agency has taken puosthent
MagnusonStevens Act owe an especially high degree of deferentleetageny due to
the “highly technical and scientific determinations” at issue, whreh*within the
agency’s expertise, but are beyond the kemostjudges.” N.C. FisheriesAssn, 518
F. Supp. 2d at 8(Qcitations omitted)see alscCtr. for Biological Diversity v. Blank
933 F. Supp. 2d 125, 136 (D.D.C. 20X8jtations omitted).Accordingly, “[w]hen a
party challenges frishery Managementl&n], [P]lan [A]mendmat, or regulation . . a
court’s ‘task is not to reviewle novowhether the [Alnendment complies with [the
MagnusonStevens Act] but to determine whether the [] conclusion that [the Act has]
been satisfied is rational and supported by the refordN.C. FisheriesAssn, 518 F.
Supp. 2d at 79quotingC&W Fish Co., Inc. v. F0x931 F.2d 1556, 1562 (D.C. Cir.

1991)); see also Nat Audubon Sogy v. EvansNo. 991707,2003 WL 23147552, at *4
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(D.D.C.July 3, 2003) (Because the agency is expected to haveedige is its area, a
certain degree of deference is due, particularly on issues about ekperts
disagre€’) (citing Marshv. Or. Nat’l Res. Councjl490 U.S. 360, 378 (1989)). Thus,
judicial review is “by no means a rubber stampgeNRDC v. Daley209 F.3d 747, 75
(D.C. Cir. 2000), but courts should defer to the agency’s expertise on mattecgente
or policy, Natl Fisheries Inst., Inc. v. Mosbachef#32 F. Supp. 210, 223 (D.D.C.
1990), and may not “second guessagency decision or questiorhether the decision

made was the best oneC&W FishCo., 931 F.2d at 1565.

1. DISCUSSION

The parties have placed two issueddre this Court in the context of their
pending crossnotions for summary judgmentfirst, whethetthe NMFSs adoption and
implementation of Regulatory Amendment 11 complied whiAPA’s standards for
rulemaking; and second, whether the substance of Regulatory Amendmesel|tt-i
i.e., repealof the s$x-stock deepwvater prohibitior—complies with the Magnusen
Stevens Act.Forthe reasons that followhis Court answers both questions in the
affirmative.

A. The NMFS Complied With The APA’s Standards For Rulemaking In
Enacting Regulatory Amendment 11

1. The Agency Reasonablnd Rationally Concluded That The Six
Stock Deep Watermhibition Was An Ineffective Conservation
MeasureAnd ThusShould Be Repealed

The administrative record in this matter clearly and unequivocally dstnates
that the NMFS “examine[d] the relevant data and articulate[d] a satisyactor
explanation” for it decision to promulgate Regulatory Amendment $iate Farm

463 U.S. at 43. As the prior description of the agency’s actions establishédViti®
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here not only reevaluated the Catch Analysis to determine whether andaitextent
speckled hind and warsaw grougatuallyco-occur with the six pshibited stocks, but

it alsocommissionedts own deep water studyf data collected fronspecialfishing

trips that were intentionallgesigned tdarget these species (on an exempted basis)
andit dutifully undertook a comprehensiesvironmental impact analysof the repeal
proposa] including an evaluation of the how lifting the prohibition would affext
bycatch mortalityof speckled hind and warsaw grouper. Although Plaintiffs vigorously
attack the agency’s analysis of the datalthe conclusionghat it drew,nothing in

their summary judgmenbriefing establishes that the agency failed to rely on the best
available scientifianformationregardingwherethe speckled hind and warsaw grouper
are foundand with what other species they live, or that the agesocyehow neglected
to bring its own expertise to bear on its consideration of whether or notxtistosik

dee water prohibition was accomplishing its intended purpo&ed in the absence of
any sich evidence, this Court is haptessed to conclude that the aget@nsgressed
the requirements of the APA, especially given the significant etfat the agency
expended in gathering and evaluating the available data as part of sisle@tion of
whether or not to repeal the deep water prohibiti¢8ee suprdart 1.D.)

Indeed, on this recordhis Court finds that the NMFS’s conclusion that the six
stock deep water prohibition should be liftedsentirely rational. Under the
Magnuon-Stevens At the NMFS has the responsibiliof authorizing fishery
management plans that balarmmncerns about the conservation of fishery resources, on
the one hand, with our national interest in maximizing our fisheriesasedtle yield,

on the other.It is clear to this Court that achieving that balance was precisely what the
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NMFES was attempting to do when first, prohibitedthe targeting of certain deep veat
species that were thought ¢o-occur with thevulnerable and overfished speckled hind
and warsawgrouper, and thersecond repealed thaprohibition when expertseviewed
the data and determined thsggeckled hind and warsaw grouper were much more likely
to be found in shallow areas not covered by the prohibitaorthat,in any eventthere
was alow incidence of ceoccurrence in the deep water aredsy as they might,
Plaintiffs have done little to demonstrate that it was irrational for the agency t
conclude that the prohibition should be lifted light of these core factual findings.

Nor can Plaintiffs credibly contend th#te agency’statedexplanation for its
decision to lift the deep water prohibition was unsatisfactoryAPA purposes.
Plaintiffs insist that the the NMFS has failed to explain its change in poliardety
what congrvation measures are necessary to protect the speckled hind and warsaw
grouper, given thathe agencyexpresslystated when it enacted the prohibition in
Amendment 17Bthata mere ban on landings of speckled hind and warsaw grouper
“would not be sufficient to end overfishinghd therefore additional measures, such as
the sixstock deep water prohibitionvererequired (Pl. Mot. at39 (internal quotation
marks and citation omitted)The agency clearly has changed its position on this issue,
and f Plaintiffs areconfused or uncertain abotlte genesis of thagencys change of
heart this Court does not know whythe NMFS has repeatedly maintained that its new
evaluations of the available dadl@amonstrated that the sstock deep water prohibition
wasnot an effective means of addressing the overfishing problem withaetpe
speckled hind and warsaw groupandthe administrative record loudly echoes the

NMFES’s current explanation for its change in positioseé, e.g.Final App. to RA 11
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AR Doc. 87 at 3050 (concluding that speckled hind and warsaw grouper “rarely
co-occurred” with the six stocks included in the deegier prohibition); June 2011
Minutes, AR Doc. 48 at 1740 (Councilmember stating that the deder prohibition,
though “well intentioned][,]” was “too broad of a brush” for the NMFS to takel, an
noting that he was “not convinced anymore that what [the NMFS] put in plaeeiser
meeting [its] purpose and need”); Mar. 2012 Minutes, AR Doc. 108 at-3788
(noting that the exempted fishing permit data found extremely lowoonrrence
between blueline tilefish and both the speckled hind and warsaw grouper); F¥R11,
Doc. 86at 2997 (finding the data sufficient to show that “the probability of catching
either [ceoccurring] species witepeckled hind and warsaw grouper is lowd, at
3005 (noting the Scientific and Statistical Committee’s conclusion that ‘¢leewater
closure has little, or limited effect on protectingeskled hind and warsaw groupg
The final rule for Regulatorimendment 11 itself also reiterates the NMFS’s
conclusion that data analyzed or collected after Amendment 17B was paadecclaar
that speckled hind and warsaw grouper did not actualHgaour with the six stocks
included in the deewater prohibition,so the prohibition was unlikely to be effective.
(See, e.g.RA 11 Final Rule AR Doc. 196 at 61187 (referring the newly analyzed or
newly available data).)

What is more, there is no legal basis for Plaintiffs’ suggestion that, oece th
agencyhadenated Amendment 17B, it could not change its mamdl rationally liftthe
deep water prohibitiomwithin the relatively short period of timi#at elapsed between
the promulgation and theepealof that regulation (PI. Mot. at 138-39.) It is well-

establshed thatan agency can reverse course on an issue, and that no heightened
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standard applies when an agency changemiitsl. Fox, 556 U.S.at514. For tis
reasonanagency’s change in position need not be based on “new data or experiencel,]”
Nat'| Assn of Home Builders v. ERA82 F.3d 1032, 1037 (D.C. Cir. 201@nternal
guotation marks omitted), so long as the agency “display[s] awareness ighat |

changing position,’Fox, 556 U.S. ab15, and provides a “reasoned explanation” for

any decision to disregard facts and circumstances that underlay or were engendered by
the prior policy.” Id. at 516. Furthermore, the agency’s rationale for the changed

policy need not be reiterated fully in the Final Rule itself so long as thenaganay
“reasonablybe discerned” from the administrative record as a wh&ee Gardner v.
Grandolsky 585 F.3d 786, 792 (3d Cir. 2009) (citidate Farm463 U.S. at 43);

Gatewood v. Outlaws60 F.3d 843, 848 (8th Cir. 2009) (“When the agency has
articulated and acted anconsistent rationale throughout the course of a lengthy
informal rulemaking process, the final rule is not arbitrary and cequscbecause the
rationale was not fully reiterated in the final agency actianThus, while the agency
cannot change its imd sub silentig Fox, 556 U.S. at 515, the agency faces a “low bar”

in justifying that changelnv. Co. Inst. v. Commodity Futures Trading ComnvY20

F.3d 370, 377 (D.C. Cir. 20133ee alscAnna Jaques Hosp. v. Sebeli®83 F.3d 1, 6

(D.C. Cir. 2009).

Far from remaining silent on the chanti@t occurred in this casthe NMFShas
consistentlyprovided a reasoned basis fts decision to repedhe six-stockdeepwater
prohibition: the Catch Analysis, the Exempted Fishing Permit data, and the
Environmental Assessmerdll cast doubt othe agency’sinitial interpretation of the

datasuch thathe sixstock deepvater prohibition could no longer be considesed
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effective means of protecting epkled hind and warsaw groupeAnd, asnoted above,

a ratioral decision by an expert agenthat is seemingly supported and clearly
explained isin essenceall thatthe APA requires. SeeOverton Park401 U.S. at 416
(explaining that, when evaluating whether an agency has actadlation of the

APA'’s standard, a courtonly “consider[s] whether the [agency’s] decision was based
on a consideration of the relevant factors and whether there has besar armcbr of
judgment|[,] andthe court‘is not empowered to substitute its judgment for that of the
agency).

2. Requlatory Amendment 11 Was Not Arbitrary And Capricious

Notwithstanding thdact that the record here demonstrattiest the NMFS
rationally relied upon avadble scientific data to drawrgasonable conclusion that the
deep water prohibition was an inefteve conservation measurlaintiffs argue that
the NMFS’s promulgation of Regulatory Amendmentwtds arbitrary and capricious
violation of the APA becausdirst, the NMFS improperly relied ofactors that
Congress did not intend for it to considapmely,economic factors; seconthe agency
ignored the unique vulnerabilities facing speckled hind and warsaw groampethird,
the explanatiorithat the NMFS providefor Regulatory Amendment 11 is counter to the
evidence (Pls.” Mot. at26.) None d these contentions holds water.

First of all, Plaintiffs are plainly wrong tsuggesthat the NMFS’s consideration
of economic factors amounted to a reliance on factors that Congress ditderat the

NMFS toconsider!® TheMagnusonStevens Act exftitly allows the NMFS to

1 Plaintiffs do na specifically argue that the NMFS’s action was arbitrary andiciaqrs on this
ground,butin their substantive challenge to the Magnustevens Act requirements, Plaintiffs do
contend that the NMFS improperly considered the s@@onomic impact of kgeng or lifting the six
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consider economic factors: National Standaxp8cificallydirects the NMFS to
minimize adverse economic impacts “to the extent practicable” and “consisith the
conservabn requirements” of the ActSeel6 U.S.C. 81851 @)(8). To be sure, nder
this statutory schem@&MFS may not rely on economic considerations whleaosing a
conservatiommeasurdf oneconservation measure is clearly better adapted to prevent
overfishingthan anotherless costlyneasure SeeOceana,Inc. v. Locke 831 F. Supp.
2d 95, 121 (D.D.C. 2011(citation omitted) But “when two different plans achieve
similar conservation measufgs the NMFS may “take[] into consideration adverse
economic consequendels NRDC v. Daley209 F.3d at 753seealso50 C.F.R.

8 600.345(b)(l). Thus, whilthe MagnusorStevens Act requires the NMFS to
prioritize conservation measures in all instances, the statuteedsioresthe NMFS to
consider the sock@conomic impact of fishery management to@h other thngs being
equal Seel6 U.S.C. §1851(a)(8).

Here, the NMFS considered certain economic factors in adopting Regulat
Amendment 11for example, ints Environmental Assessment, the NMFS concluded
that lifting the deep water prohibition would have the most economic benegageng
in an indepth analysis of the expected social impact of each alternative orshegdfi
communities involved in the South Atlantic Snapper Grouper Fishery, whiaiséalkin
large part on which alternatives would allow fisimen to harvest blueline tilefish.RA

11, AR Doc. 86 at 2998002.) Likewise, in the Final Rule adopting Regulatory

stock deep water prohibitioiseeSection IIl.B.1,infra. (SeePls.” Mot. at 43 (arguing that the NMFS’s
improperly allowed economic considerations to affect their analyysiBhis argument can also be
characterized as the contént that the NMFS was “improperly relying” on soeg@zonomic
considerations when it enacted Regulatory Amendment 11 in oolatf the APA; therefore, this Court
will address the ‘improper economic factor’ argument here as well.
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Amendment 11, the NMFS expounded on the economic consequences of keeping versus
removing the deewater prohibition, which weighed in fav of removal. (RA 11 Final
Rule, AR Doc. 196 at 61145 (noting that the NMFS was removing the closure to
“reduce the soci@conomic impacts to fisherméiarvesting deepwater snapper
grouper”);id. at 6119.)These considerations were not at all impropecause the
NMFES had already determined that keeping or removing the prohibition viauwkel
similar effects on the conservation of speckled hind and warsaw grouper. In other
words,therecord reveals that thdMFS reached the economic analysis in the
Environmental Assessment only after noting that the deafer prohibition was not
actually serving a biological benefit by reducing bycatch in a meauningdy, and
consequently, “any harvest reduction would be an unnecessary economic(lggs.
11, AR Doc. 86 at 2999.) Similarly, in the Final Rutee NMFS first concluded that
the sixstock deepwater “prohibition is not an effective means to reduce discard
mortality of speckled hind and warsaw grouper,” before discussing thesgon
benefits of removing the prohibition. (RA 11 Final Rule, AR Doc. 196 at 611i5.)
short, ecause it is clear beyond cathlatthe NMFS may takéento consideratin
adverse economic consequened®en two different plans achieve similar conservation
measuresseeNRDC v. Daley209 F.3d at 73,50 C.F.R.8 600.345(b)(l),the NMFS’s
adoption of Regulatory Amendment 11 was not arbitrary and capricious on the ground
that it relied on a factor that Congress did not intend it to consider.

Plaintiff’'s contention that the NMFS ignorede unique vulnerabilities of the
speckled hind and warsaw grouper likewise misses the mdrght of the instant

administrative record (SeePls.” Mot. at 26 (contending that the NMFS acted arbitrarily
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and capriciously by “entirely fail[ing] to consed the unique characteristics of speckled
hind and warsaw grouper that made the deepwater closure critical tafmgtehem
from overfishing’); id. at 27 (noting that th@verlooked,unique characteristics are the
facts that speckled hind and warsaw grouper move from shallower to deepelawate
they age, change sex from female to male as they grow, spawn in large,gandpEze
likely to die when caught in deep water due to barotraumagt 2829 (emphasizing
the absence of references to these unigureerabilities of speckled hind and warsaw
grouper in the final rule for Regulatory Amendment)11Although areviewing court
mustcertainlyfind that an agency rule is arbitrary and capricibmsAPA purposesf
the agency entirely failed to considean important aspect of the problgii State
Farm, 463 U.S. at 43anyassertiorthat the NMFS did not take into account the
particular characteristics of the speckled hind and warsawpgr that make them
vulnerable to overfishing when it enacted Regulatory Amendment é&dtisely
baselesswhen the record in this matter is fully and carefully consider®@eeln Re
Operation of Mo. River Sys. Litig421 F.3d 618, 634 (8th Cir. 2005) (noting that “there
IS no requirement that every detail of the agency’s decision bedstaggessly in the”
final rule, so long as the “rationale is present in the administrative resuoddrlying
the document) (citations omittegl

As the NMFS points out, the administrative record for Regulatory Amemdm
11 is repletewith references to the unusual biological characteristics of speckhed hi
and warsaw grouper. (Defs.” Mot. at.20rhe Council discussed this information when
it drafted Regulatory Amendment 14ee, e.g.RA 11, AR Doc. 86 at 2959; June 2011

Minutes,AR Doc. 48 at 1726; Final App. to RA 11, AR Doc. 87 at 3@3j, and the
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NMFS considered these characteristics again when it reviewed the Ceyrojposal
(RA 11, AR Doc. 86 at 2959 (“Both speckled hind and warsaw grouper are extremely
vulnerable to overfishing because they are slow growing,-loregl, and change sex
from female to male with increasing size and ages&e alsalune 2011 Minutes, AR
Doc. 48 at 1731).). Including this information in the Environmental Assessatemé¢
would have been sufficient to overcome an APA attack on this basis, but the HISI&-S
discussed the unique characteristics of the speckled hind and warsave gno tipe

Final Rule itself. $eeRA 11Final Rule, AR Doc. 196 at 6118 And it must not be
forgotten that the agency’s initial dems to adopt the sbstock deepvater prohibition
was nearly exclusively premised on its understanding of the speckled idndasaw
grouper as particularly vulnerable stocks of fisd conclusion thadlid not change from
Decembenf 2010, wherthe NMFSpublished the Final Rule implementing Amendment
17B, to Mayof 2012, when it passed Regulatory Amendment (SeePIs.! Mot. at27-
28.) Instead, [w]hat did change wa®NMFS's assessment of theffectivenessf
Amendment 17Bs deepwater prohibition in addressing those vulnerabilities, and that
changewas appropriately the focus fMFS’'s analysis in the final rule for Regulatory
Amendment 1. (Defs.” Mot. at 20(emphasis in original) (record citation omitted).)
Considering the records a whole, this Court concludes that the NMFS adequately
considered the characteristics that make the speckled hind and warsaw grouper
particularly susceptible to bycatch mortality when it adopted Regulatorgndment

11, and therefore, the NMFS’s adamtiand implementation of Regulatory Amendment
11 was not arbitrary and capricious on the ground that the NMFS failed to eoniis

important aspect of the problem.
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Finally, this Court also disagrees with Plaifgifassertion thathe NMFS’s
explanationfor its changeof policy runs counter to the evidencé€Pls.” Replyat 20
21.) Plaintiff’'s argument in this regard boils downth@ argumenthatthe NMFS
misunderstood the Catch Analysiad therefore came to the wrong conclusion about
what conservatin measures were required to protect the speckled hind and warsaw
grouper Plaintiffs devote a substantial portion of their summary judgment brief to a
veritable exegesis of the data in the Catch Analysis, arguing that the Caatyisis
data actuallyestablisheshat speckled hind and warsaw grouper are more likely to be
caught in deepvater ares; thatspeckled hind and warsaw grouphy, in fact,co-occur
with the other six species that the prohibition protected that the prohibition was an
effective and necessary conservation to@id.) And the Defendantsake tre bait
responding by pointing to statistics to support their contentionttteaNMFS
“rationally determined that the closure was ‘not an effective meansltzeediscard
mortality’” because new studse—including data reviewed in the Catch Analysis and the
EFP—invalidated the assumption on which the prohibition rested: that speckled hind
and warsaw grouper frequently-oecur with the & stocks. (Defs.” Mot. at 2{citing
RA 11 Final Rule AR Doc. 1% at 6117).)

This Court concludes thabecausé€[t] he proper function ofhe court is not to
weigh the evidence anew and make technicdgents” Am. Petrol. Inst. v. Castle
665 F.2d1176, 1185 (D.C. Cir. 1981pefendants needot haveentangled themselves
in the netthat Plaintiffs have cast down on the issue of who has the better statistica
interpretation It is sufficient thatthe NMFSinterpretedstatistical information

presented in the Catch Analysis agnbBluatedco-occurrence data in the Bycatch
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Practicability Analysisn aseemingly rational wayhecause thenterpretation ofdata
and theapplication of statistics to fishery managemanr preciselyhe type of‘highly
technical and scientific determinatidnghat fall “within the agencys expertise, but
[are] beyond the ke of most judges$ N.C. Fisheries Ass, 518 F. Supp. 2d &0
(citations omitted)int’| Fabricare Inst. v. EPA972 F.2d 384, 389 (D.CCir. 1992)
(“The rationale for deference is particularly strong when the [agency] isawad
scientific data withints technical expertigd’™ ). The deference that is owed to an
agency'’s interpretations of statistics and information in its arexpéréise is
incontrovertble; “[i] n other words, when an agency talks scientific data, courts ljsten
and a]s long aghe ultimate decision is reasonable and reasonably explained, that
decision will stand.” Oceana, Inc. v. PritzkeiNo. 13-770, 2014 WL 616599 (D.D.C.
Feb. 18, 2014).

As has already been discussedeview of the record as a whole reveals tthet
NMFES's interpretatiorof the data it reviewewasimminently reasonable.Moreover,
Plaintiff’s particular examples dhe agency’ purportedly incorrect assumptions and
conclusionsare easily dispensed withzor example althoughit is true thatthe Catch
Analysisfoundthat“the odds of encountering speckled hind and warsaw grouper are
higher outside of 240 ft(Final App. to RA 11, AR Doc. 87 at 3048ee alsd?ls.” Mot.
at 20-22 (arguing that the agency mistakenly viewed this fact as supporting&egy
Amendnment 1)), the statementhat the general odds of finding speckled hind and
warsaw grouper are highar deep watedoes not indicate that the odds of finding
speckled hind and warsaw groupdong with one of the six species included in the

prohibition are also higher imdeeper water Similarly, the fact“the vast majority of the
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data analyzed in the Catch Analysis came from fishing trips that occatr&tallow
depths (Pls’ Mot. at 33;see also idat 32 (highlighting the statement in the Catch
Analyss that the results of the emccurrence analysiscould have been biased because
relatively little data was available beyond 240 fgdtitation omitted)) does not doom
the NMFS’s methodologywhich rightly recognized theeflaws (seeFinal App. to RA
11, AR Doc. 87 aB8046-:3047, 3056)—nor does it prevent reliance on that daGi.
Ctr. for Biological Diversity 933 F. Supp. 2dt150 (hoting that*‘[i]t is well settled. . .
that the Secretary can act when the available science is incompletperfect, even
where concerns have been raised about the accurabyg efiethods or models
employed’) (quotingGen. Category Scallop FishermenSecy, U.S. Dept of
Commerce635 F.3d 106, 115 (3d Ci2011) (alteration in original)Nat’'l Coal. For
Marine Conservation v. Evan231 F. Supp. 2d 119, 129.D.C. 2002)(* A court
cannot require NMFS to obtain better da}a.

It also bears repeatingatthe NMFSdid not end itsco-occurrencanquiry with
the Catch Analysisit went further(seeMar. 2002 Minutes AR Doc. 108 at 3783786
seealso supraPartl.D.2 (explaining that the NMF&dditionallyreviewed the
Exempted Fishing Permit data, which corroborated the lowwamurrence findingg;
and the agency ultimately attributed tb@nsistenfow co-occurrence findings to a
reasonabldelief that the speciest issuehavedifferent habitat preferencesgeRA 11,
AR Doc. 86 at 2996Final App. to RA 11, AR Doc. 87 at 30583052, 3057 June 2011
Minutes,AR Doc. 48 at 173A.731) Plaintiffs do not topoint to any record evidence
showing actual cmccurrenceof speckled hind or warsaw groupeith the sixstocks of

fish that are the subject of the prohibitiondeep water areas of the Fisheny
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otherwise undermining the agensyinding of fact regarding coccurrenceand it goes
without saying thatn agencys explanation foa rule cannot run counter to evidence
thatdoes not exist®> Notably, Plaintiffs’ contention that the NMFS has misinterpreted
the datawvould be unavailingven if therewasasubstantial disagreement among the
expertsregarding the scientific dat@hereis not), becausé deference is dueto the
NMFS “particularly on issues about which experts disagreéat’l| Audubon Sog/,
2003 WL 23147552, at *4 (citinlylarsh, 490 U.S. at 378)).Giventhe NMFSs
reasonable interpretations of the Catch Analysis,Bkempted Fishing Permit data, and
the Environmental Assessment, it was well wittlie NMFSs discretion taconclude
thatthe six-stockdeepwater prohibitionwas ineffective and thuthat itshouldbe
repealedn its entirety consequentlythe NMFSs adoption of Regulatorgkmendment
11 was not arbitrary and capricious on the grounds that it ran contrary évitence.

In sum, this Court concludes that the NMFS did not violate the APA in enacting
Regulatory Amendment 11, inasmuchthe agencyeasonably and rationally

determined thaspeckled hind and warsaw grouphky not actually ceoccur with the

*In fact, based on the tmin the Catch Analysis, the Exempted Fishing Permit data, tarmin
Environmental Assessment, the NMFS’s experts almost umifproncluded that the deep water
prohibition was ineffective. Indeed, even those experts whoessgd concern over repedithe
prohibition did not object to doing so; they simply acknowledged the fattiteas still necessary to
find an effective conservation measure to implement moving forw#see, e.g.June 2011 Minutes,
AR Doc. 48 at 1736; Aug. 2011 Minutes, AR Doc. 66 at 2286.) For example, Plainféatedly cite
and quote from an email from Dr. Erik Williams, a SupervisBgsearch Fishery Biologist at the
NMFS’s Southeast Fishery Science Center, in support of their coobetitat members of the NMFS
objectal to the closure (SeePls.’ Mot. at 21, 32, 36 n. 3, 4&-mail from Erik H. Williams, Ph.D.,
Supervisory Research Fishery Biologist, SFSC, to Tom Jamiil(fashs Email”) (Oct. 26, 2011), AR
at 8453.) But, Plaintiffs’ reliance on this document is miaced. It is true that, with the caveat that
he was “backlogged” with other reviews, Dr. Williams provided ‘tducomments” in which he
concluded thatwithout a “new assessment” into the locations where speckled hithdvarsaw grouper
actually dwell, “here does not seem to be scientific justification for opening atbsure.”

(Williams Email, AR at 8453) However, in the very same paragraph, Dr. Williams also statad tha
while “[s]cience does not support opening the deepwater up to fishingielfjce also cannot answer
the question of how much of an impact the closure has had on spdtdkkénd Warsaw (sic) in the
first place. So, this is a tough situation.” Moreoverthe end, Williamgid not opposdifting the deep
water prohibition. Kd. (“I do not have any recommendation[.]”).)
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other six species in the deep water area that the closure affectddtaacontinued
prohibition ontargetingthose species in that area was an ineffective means of
protection. The NMFS’s conclusion that the low@ocurrence rendered the
prohibition ineffective appears throughout the administrative reedrdm the Catch
Analysis, toadministrativemeeting minutes, to the NMFS’s Environmental
Assessment-and, eventuallyappearsn the Final Rule itself. See, e.g.Final App. to
RA 11, AR Doc. 87 at 305%8; Mar. 2012 Minutes, AR Doc. 108 at 2788; RA 11,
AR Doc. 86 at 295(8035; Regulatory Amendment 11 Final Rule, 77 Fed. Reg. 27,374
(May 10, 2012), AR Doc. 196 d114-6120) Particdarly in light of the high deference
owed to the NMFS to make “highly technical and scientific determinations” vinvgl
fishery managemeni.C. Fisheries Ass’n518 F. Supp. 2d &0 (citations omitted),
this Court ispersuadedhat the NMFS’s interpreteon was reasonable, thdte agency
considered the appropriate factors, atsdrationale was sufficiently explainedSee
State Farm 463 U.S. at 43 Consequently, the APA’s rulemaking standards were
satisfied.

B. Regulatory Amendment 11ls Otherwise ConsistentWith The
Magnuson-Stevens Act

Plaintiffs also maintairthat Regulatory Amendment 11 fails to comply with
certainsubstantive provisions of the Magnus8tevens Act.Specifically, Plaintiffs
maintainthat the repeal of the sistock deepwvater pohibition violates two of the
MagnusonStevens AcCts national standardsNational Standards One and N#@s
well as16 U.S.C.8 1853(a), a provision that sets forth specific requirements for fishery

management plans.
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In evaluating claims of this nature, the vast majority of district judgesisn th
jurisdiction apply the “arbitrary and capricious” standardefiew that the Supreme
Court endorses iits State Farmcase 463 U.S. 29 (1983) See, e.g.Conservation Law
Found v. PritzkerNo. 13821, 2014 WL 1338596t *4, 7 (D.D.C. Apr. 4, 2014),
Oceanav. Pritzker 2014 WL 616599, at *4Ctr. For Biological Diversity y933 F.

Supp. 2dat 135. This Court sees no reason to depart from this practice'fieFaus,

this Court will uphold Regulatory Amendment &% cosistent with the Magnuso
Stevens Actko long as the National Marine Fisheries Service had a rational basis for
the regulation, giving a high degree of deference to the agency in lighé aictantific
and technical nature of fishery manageme&ee e.g, Ocean Conservancy.

Gutierrez 394 F. Supp. 2dt 157 (“Courts defer to NMFS decisions that are supported
in the record and reflect reasoned decision makin@tj; for Biological Diversity 933

F. Supp. 2dat 141 (reiteratingthatthe Court’s task is simply to determine whether the
Fisheries Service’s conclusion was rational and supported by tbed)esee also
Lovgren 701 F.3d at 3Zsamg. Important factors include whether or not the agency
weighed the costs and benefitsitsf decision what thepublic commentssaid regarding

the final decisionand what types of research went into the implementation of the

¥ The Court does note, however, that there is some ambiguity regatdengroper standard of review
with respect to claims of this nature. In a few cases from thisdiction that have arisen under the
Magnusam-Stevens Act under similar circumstances, the court has appléeetiviistep process the
Supreme Court dictated i@hevron, U.S.A., Inc. v. NRD@67 U.S. 837 (1984), rather th&mate
Farm’s arbitrary and capricious standar&ee, e.g.Blue Ocean Inst. v. Gutieez, 585 F. Supp. 2d 36
(D.D.C. 2008);0ceana v. LockeB31 F. Supp. 2d at 106. Moreover, at least one commentator has
argued that no deference at all should be given to NMFS actionsiadaptchanging Fishery
Management Plans that have been put forward by a Regional CoBwéKate Stanford, NoteThe
Need for Chevron Step Zero in Judicial Review of Interpretations Developed lgr{Fislanagement
Councils 19 N.Y.U. Envtl. L.J. 380 (2012). There has been no prolonged discussion of tlopappe
standard of review for Magnuse&tevens Act challenges in any of the cases this Court has found, and
the parties here do noaisethe issue. Therefore, this Court sees no reason to move beyond the
prevailingState Farmstandard.
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decision. Seg e.g, Ctr. for Biological Diversity 933 F. Supp. 2d at 14901 (weighing

the costs and benefits of a final rulemaking, inidd to the comments to the rule, and
the scientific research that the Agency relied on to “condluthat the Administrative
Record rationally support[ed] the Fisheries Serl\gaetermination”).

1. Requlatory Amendment 11 Complies WiNational Standar®ne

National Standard One requires tHft]Jonservation and management measures
shall prevent overfishingrhile achieving, on a continuing basis, the optimum yield
from each fishery for the United States fishing industrg6 U.S.C.8 1851(a)(l)
(emphasisadded). Plaintiffs argue th&egulatory Amendment 11 violates this
standard becausbe NMFSmistakenlyfailed to prioritize conservation goals over
other competing interesemmdgaveundue weight to the deepater prohibitions impact
on the optimum yld for blueline tilefish and the economic impact of the deager
prohibition on fishing communities(See id.at 4246.) However, his Court concludes
that Plaintiffs—not the agencymisapprehend what the Magnus8itevens Act
requires.

It is clear bepnd cavil that the MagnuseBtevens Actdoes notdirectthe NMFS
to consider minimizingoverfishingexclusively nor does it require the agenty
prioritize that factor tahe excluson of all other considerationdnstead, National
Standard One requirdsshery Management Plams prevent overfishingvhile
achieving the optimum yield from each fisherd6 U.S.C8 1851(a)(l). Indeed,*[h]ad
Congress charged the Secretary with merely preventing overfistiiagSecretary likely
would have responded with eliminating fishing altdgeat” W. Sea Fishing Cou.

Locke 722 F. Supp. 2d26,140(D. Mass. 2010) And given that‘[clompliance with

the national standards requires balancing by the agency and the exerdiseretiah
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and judgment,’Lovgren 701 F. 3d at 32he NMFSdid na run afoul of the Act when it
considered whether lifting the prohibition was necessary to achieveptimaum vyield
with respect to the blueline tilefishiSeel6 U.S.C.8 1851(a)(l);Lovgren 701 F.3d at
33-34.

Plaintiff is also off base to suggest tidMFS’s consideration ofthe economic
impact of maintaining the sistock deep water prohibition was out of bounds as far as
the MagnusofStevens Act is concerneflSeePls.” Mot. at 43) Courts in this district
havelongread National Standarfdightto mean that'where two alternatives in fact
achieve similar conservation goals, the preferred option will baltteenative that
provides the greater potential for sustained participation of fishemgnzunities and
that minimizes adverse economic impattiN.C. Fisheries 518 F. Supp. 2d at 93ee
alsoNRDC v. Daley209 F.3d at 753pointing out that National StandardiBewise
providesthatthe NMFScan consider a fishery management plan’s economic impact on
fishing communities, butonly when [the] twodifferent plans achieve similar
conservation measures[)]” Becauseahe NMFSconcluded that the two alternatives
available in this case (deeyater prohibition or no deewater prohibition) would have
similar conservation effectsi.e., neither would be ééctive in preventing overfishing
of speckled hind and warsaw group€it properly considered the soeaconomic
impacts of both options.

Plaintiffs also argue that Regulatory Amendment 11 violates Natiomaldatd
One because it fails toreventoverfishing. (PIs! Mot. at46-47.) However, ashe
NMFS responds, Plaintiffslo not, and cannofirove the“essential poirfton which

their argument reliesthat retaining the sistock deepvater prohibition*will prevent
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overfishing whereafifting the prohibition] will not.” Blue Ocean Institute.

Gutierrez 585 F. Supp. 2d 3615-46 (D.D.C. 2008) That is,the NMFScannot be
faulted for removing or rejecting a measure tthet NMFSreasonably believes will not
meet its stated purpose.

Blue Ocean Instute v. Gutierrez 585 F.Supp. 2d 36illustrates this point
There the plaintiffshadtried and failed to convincthe NMFS toclosecertain Gulf of
Mexico waterso protectthe spawning areas of Western Atlantic Bluefin Tunbk.at
40. Althoughthe parties agreed that Western Atlantic Bluefin Tunas were undergoing
overfishing, theNMFS rejected the plaintiffs’ proposed closure becatleeNMFS
concluded that the closure would cause a redistribution of fishing effaatsmould
likely increase bycatch of other specsasd possibly increase bycatchWiestern
Atlantic Bluefin Tuna Id. at 4041. The NMFSdecided to preservihe status quo
rather than adoptingny other measures in lieu of the closutd. at 41. Thecourtin
Blue Ocean Institut@éeldthat,even though no additional conservation measare
prevent continued overfishing of Western Atlantic Bluefin Tinaa been enacted, the
NMFES was not required tanplement a closure whethe NMFS reasonably believed
that doing savould not help to prevent overfishingd.at 4546.

So it is here. Bcause the Service rationally concluded thatsitiestockdeep
water prohibition was not effective, its removadven absent any replacement
measures-was not inconsistent with National Standard ORait another way,
althoughNational Standard One does require ttitet NMFSimplement measures that

prevent overfishing, nothing in the standard requtresNMFSto keep in place a
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measure thatails to prevent overfishing, especially when that measure might cause
undue economibtarm to the fishing community.

2. Requlatory Amendment 11 Complies With National Standard Nine

Next, Plaintiffs contend that Regulatory Amendmentdbgs notcomply with
National Standard Nirie mandate thdt[cJonservation and managient measures shall,
to the extent practicabJ¢A) minimize bycatch and (B) to the extent bycatch cannot be
avoided, minimize the mortality of such bycatchH6 U.S.C.§ 1851(a)(9). Congress
purposefully insertedhe notion of practicabilitynto this statutory standaygrecisely
becausé [t]he priority under this standard is first to avoid catching bycatch specie
where practicablé. 50 CF.R. § 600.350(d) “Inconvenience is not an excuse; bycatch
must be avoided as much as practicable, and bycatch mortality muoesdieed urit
further reductions are not practicableMagnusonStevens AcProvisions, National
Standard Guidelines, 63 Fed. Reg. 24,212, 24,224 (May 1, 19a8he same time,
practicability means more than mere possibilithy using the termpracticablé
Congess intended ... to allow for the application of agency expertise and discretion in
determining how best to manage fishery resoufcé€3onservation Law Found. v.

Evans 360 F.3d21, 28 (1st Cir. 2004) see alsdOcean Conservancy. Gutierrez 394
F. Sipp. 2d at 15869. In light of this framework, this Coufinds thatthe NMFSmust
consider bycatclmortality in order to comply with National Standard Njreutthatthe
NMFS is not required to adopt every measure tt@ild conceivablyeduce bycatch.

A comparison of two cases addressing National Standard Nine’s eagentss
instructive In Conservation Law Foundation. Evans the plaintiffs challenged the
NMFS’s adoptionof a rule that made several changes to restrictions on sea scallop

fisheriesin the Atlantic Sea Scallofpsshery management plavut did not implement a
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closure, on the grounds thtdite NMFS violated National Standard Nine by failing to
prevent bycatch to the extent practicabB60 F.3d at 2-28. The First Circuit
disagreed, fiding thatthe desired closuresould not be viewedin isolation,
discounting numerous other restrictions” that the NMFS had already imdpmoséhe
fishery. Id. at 28. The panel alsemphasized thdishery management decisions are
subject to the NMFS’sliscretion,noting that “[i]t is not [the court’s] role to second
guesythe NMFS’Y determinations Id. (citation omitted).

The result inConservation Law Foundatiostand in stark contrast to the
outcome ofFlaherty v. Bryson850 F. Spp. 2d38, wherethe NMFS adoptdand
implemenedan amendment tthe Atlantic Herringfishery management plamithout
evelonce mentiomg whether the affected conservation measures would operate to
reduce bycatch See idat 58-59 (noting thatanguage of th challenged Amendment to
the Fishery Management Plamakes it clear tht neither the Council nor NMF®ade
any effort to consider whether bycatch was minimized” did“not reflect any
examination or consideration” of whether tAenendment reduced byadt). And it
wasthe fact that the agency had not even attempted to determine whether the
challengedAmendment comported with National Standard Nilm&t motivated the
court to concludéDefendants’approval of [the Amendment], without addressing the
minimization of bycatch to the extent practicable, was in violation of Megnuson
Stevens Actland APA” 1d. at 59.

The instant record establishes thatiuction in bycatch was tHecus ofthe
NMFES's research and review of Regulatory Amendment The NMFSrepeatedly

concluded that the prohibition wa®t an effective means of preventing bycatch and
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bycatch mortality primarily because the speckled hind and warsaw grouper did not
actually ceoccur with the six stocks of fish that were the subject of theipriodn.

(See, e.g.RA 11, AR Doc. 86 at 3006; RA 11 Final Rule, AR Doc. 1964&14-20.)
Moreover, @ Conservation Law Foundatiomakes clearthe NMFSs decision to
remove the deewater prohibition cannot be viewed finsolation’ and instead mst be
considered alongsidi#ne many other conservation measures in place to help prevent
bycatch of speckled hind and warsaw group®8ee Conservation Law Found. Evans
360 F.3d at 28 (See alsoApr. 2012 Crabtree Mem., AR Doc. 192 at 614618 17B
Final Rule, AR Doc. 5 at 50 (noting that the prohibition of harvest and paesesfs
speckled hind and warsaw grouper is an accountability megsAme 17B Envtl.
Assessmentl7B AR Doc 195at 14018(noting that “[s]etting thdannual catch limit]

at zero would prohibiall directed harvest and eliminate the need to track discards in
order to implement afaccountability measurg)])

Finally, far fromoverlookng Regulatory Amendmertl’'s effect on bycatchthe
record establishes that tiNMFS paid close attentioto this issugindeed,theagency
conducted a Bycatch Practicability Analysis and concluded“thasitive biological
effects could be expected . through a reduction in the magnitude of bycatak a
result oflifting the deepwater prohibition. (Final App. to RA 11 AR Doc. & at 3073,
3076;RA 11, AR Doc. 86 at 2996, 2997; April 2011 Minutes, AR Doc. 123'#5; S.
Atl. Fishery Mgmt. Council, Snapper Grouper Comm., Summary Minutes (ApiL413
2011) (*Apr. 2011 Minutes), AR Doc. 42 at 1553, 1556.) Thus, not only die
NMFES conclude that the prohibition itself was ineffective at reducing bycatetas

the considered finding of the agenttyat removing the prohibition might actually help
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alleviate thebycatchproblem. As a result, there is no basis in fact or law for the
Plaintiff’'s contention that Regulatory Amendment 11 is inconsistent with Nafion
Standard Nine.

3. Requlatory Amendment 11 Complies Withandatory
Accountability Measures Under Secti@aB853a)(15)

Plaintiffs’ final contention igthat Regulatory Amendment Xails to comply
with section 1853(a)(15) of the Magnus@tevens Act, which requires that &ilshery
managemenplans*®establish a mechanism for specifying annual catch limits .
including measures to ensure accountabilityPls! Mot. at 47.) Whenafishery
managemenplanincludes ar'accountability measurethe planis supposed to
“describé the measure, explain how it isriggered,]” andidentify the type of data
that will support its use50 C.F.R.8§ 600.310(h)()(iii). Neither the MagnusoStevens
Act northe NMFSs attendant regulations indicate what types of “measures to ensure
accountability are required ira given fishery management plaoyt applicable
regulations provide tha fishery closure is one type of measure that can beuded in
afisherymanagemenplanto hold fishermen accountable to an annual catch liinthe
NMES “determines, based on data that it deems sufficiently reliable, thatlosure of
the fishery is necessary to prevent overfishin§0 C.F.R.8 600.3L0(g)(2).

Althoughthe partiesdisagree abouwhether thesix-stockdeepwaterprohibition
does qualifes asan accountability measurender the statute, ihCourt need not
resolve that disputbecause whether or not the prohibition is technically an
“accountability measuré,it is certainly not thenly such measure available amd
placeto addres®verfishing concerns related to the speckled hind and warsaw grouper

(SeeApr. 2012Crabtree Mem., AR Doc. 192 8097-6104) Asthe NMFSpoints out,
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othe accountability measures that remain in place include the complete promibf

the harvest and possession of all speckled hind and warsaw grouper in the South
Atlantic; the creatiorof marine protected areas to prohibit snapper and grouper fishing
entirely in certain areasf the fishery andthe enaanhent ofgear restrictionslesigned

to reduce bycatch mortality(RA 11 Final Rule, AR Doc. 196 &1166119;RA 11,

AR Doc. 86 at 299:83; Final App. to RA 11, AR Doc. 87 at 30723.)

There isalsoprospetive language in Regulatory Amendment 11 that indicates
the NMFSs intention to implemerdadditionalconservation measurés the future in
orderto protect speckled hind and warsaw grouper.s.{RMot. at 50; P$. Reply at
24.) To be surea“future dan to comply with the [Magnuse8tevens Act] will not
save an otherwise deficiefffishery Managementl&n].” Oceanav. Locke 831 F.

Supp. 2d at 122 (rejecting an Fishery Management Plan Amendment asrgraitda
capricious because it was not in conapice with the Magnuse8tevens Act anavas
premised orthe “NMFS’s suggestion that intendsto expand accountability measures
... inafuture. . .rulemaking) (emphasis in originaj)see alsacConservation Law
Found.v. Evans 209 F. Supp. 2d at-20 (rejecting the defendartslaim that an
fisherymanagemenplan amendment could pass Magnus8itevens Act muster based
onthe NMFSs plan to implement a forthcoming amendment that would comply with
the MagnusofStevens Act).But this is not a case iwhich the NMFSis premising the
rejection or removal of antherwise effectivaccountability measure on tip@tential
future adoption ofothermeasures.Rather,Regulatory Amendment 11 survives

Plaintiffs’ challenge based athe NMFSs rational conclusionhiat the deepvater
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prohibitiondoes nofprevent overfishing of speckled hind and warsaw gro@mer thus
need not be retained

Because the MagnuseStevens Act does not oblige theMFS to keep in place
an ineffectiveconservatiommeasurethe NMFSs removal othe sixstock deepwater
prohibition wasnot inconsistentwith the purpose of thévlagnusonStevens Acbr its
tenets. This Court concludes that summary judgment in Defendants’ falvould be

enteredon the counts oPlaintiffs complaint that maintain dterwise.

1. CONCLUSION

All of thechallenges to Regulatory Amendmentthat Plaintiffs float in the
context of the instant action founder on the shoals of the same scidatticthat
according to the NMFS, thepeckled hind and warsaw grouphy not actually ceoccur
with the six stocks of fish that werecluded in the deemwater prohibition. Tis
realization led the NMFS tthereasonal# conclusionthat thesix-stock deep water
prohibition was an ineffective means of minimizing bycatch of speckled mdd a
warsaw grouperandbefore removing that prohibition,the NMFSconsidered available
scientific evidence, applied the tests and factors set forth in the Magi8iseans Act,
andthoroughlyexplained its rationaleNothing in Plaintiffs’ brefs or oral argument in
this matter convinces this Court that the NMFS either transgressed the ARAGards
for rulemaking or violated any standard of the MagnuSo@vens Act, especially given
the deference that is due to agency decision making in a highly technttal a
specialized area such as tliee Based orthe administrative recordhis Courtis
persuadedhat the NMFS was permitted to repe¢laé deepvater prohibitionas a matter

of law, and thathe agencyid so in a manner that was not arbitracgpricious,or
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inconsistenwith the Magnuso+Btevens Act ConsequentlyPlaintiffs motion for
summary judgmenis DENIED and Defendantscrossmotion for summary judgmens

GRANTED.

DATE: October 14, 2014 Kdonji Brown Jactson
7 b

KETANJI BROWN JACKSON
United States District Judge
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