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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DONNIE WAYNE SHEFFIELD,

Plaintiff,

Civil Action No. 12-1008ABJ)

ERIC H. HOLDER, JR

Defendant.

MEMORANDUM OPINION

This matter is before the Court on Defendant’'s MotioDi#&miss or, in the Alternative,

Motion for Summary Judgment [ECF No. 21For the reasons discussed below, the motion will

be granted

. BACKGROUND

The plaintiff submitted a request under the Freedom of Information Act (“BQO$&&5
U.S.C. § 552, tdhe Executive Office for United States Attorneys (‘EOUSA”), a component of

the United States Department of Justice (“DOfB) the following:

| hereby request that you send me one copy of each and every
document which is either in your possession or nslen your
control that either refers, relate[s] or pertains to either the arrest or
to the Department of Justice’s prosecution of the [plaintiff] for his
alleged violation of 18 USC § 922(qg) or for any other matter.

! The defendant’s first dispositive motion [ECF No. 11] was withdrawn on November 8, 2012.

1

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2012cv01008/154893/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2012cv01008/154893/28/
http://dockets.justia.com/

Mem. of P. & A. in Supp. of Def.’s Mot. to Dismiss or, in the Alternative, Mot. for Summ. J.
(“Def.’s Mem.”), Decl. of David Luczynski (“Luczynski Decl.”Ex. A (New FOIA Request

dated November 14, 2011). The EOUSA acknowledged its receipt of the request. Compl., Ex. B
(Letter to plaintiff fiom Susan B. Gerson, Acting Assistant Director, Freedom of Information &
Privacy Staff, EOUSA, dated December 1, 2001). As of the filing of this laviswitever,the

plaintiff had not received a “comprehensive respofizeh the EOUSA Id. 5

A preliminary search of records maintained by the United States Attorndice @ir the
District of South Carolina(*USAO/DSC”) yielded approximately 500 pages of records.
Luczynski Decl. 1 9. “Although not all of these pages [were] likely to be releflsepplaintiff
was notified that EOUSA charges $0.10 per page for duplication of documents thatamedrele
after the first 100 pages, which are fredd. Fees for the processing of tpkintiff's request
would exced $25.00jd., and“the request [woulnot be considered received and work [would]
not be completed until [the plaintiff agreed] to pay the anticipated fedd.’ Ex. F (Letter to
plaintiff from Susan Gerson dated August 23, 20E2wever, if the plaintiff wanted “to reduce
the amount ofeees,” the EOUSA suggested that Heeformulate [his] request.”Id. Plaintiff
availed himself of the opportunity, and reformulated his request as follows:

| hereby request that you send me each and every document which
is either in your possession or under your control that either relates,
refers or pertains to U.S. MarsfjalStewart Cottingham’s

participation in the arrest of the [plaintiff] on January 11, 2006 in
Florence, S.C.

Id., Ex. H (FOIA Request dated May 2, 20114 searchfor this more specific set of materials
yielded no responsive recordid. I 13;see id, Ex. J (Letter to plaintiff from Susan B. Gerson

dated November 28, 2012).



Il. DISCUSSION

A. Summary Judgment in a FOIA Case

“FOIA cases typically and appropriately are decided on motions for sunjutiymyent.”
Defenders of Wildlife v. U.S. Border PatréR3 F. Supp. 2d 83, 87 (D.D.C. 2009). The Court
grans summary judgment if the mowg partyshows that there is no genuine dispute as to any
material fact andhat it is entitled to judgment as a matter of lawsed. R. Civ. P. 56(a).
Generally, to prevail in a FOIA casghe defending agency must prove that each document that
falls within the class requested either has been produced, is unidentifiable, or is exeatipt
from the[FOIA’s] inspection requireents” Nat’| Cable Television Ass’'n v. FC@79 F.2d

183, 186 (D.C. Cir. 1973).

“A requester dissatisfied with the agency’s response that no records haveunst may
challenge the adequacy of the agency’s search [for responsive récoviddéncialucena v.
U.S. Coast Guardl80 F.3d 321, 326 (D.C. Cir. 199Hntonelli v. Fed. Bureau of Prisons91
F. Supp. 2d 15, 28 (D.D.C. 2008) (“Where no records were found . . . , the Court must determine
the adequacy of [agency’s] search.”). In these cirtamegs, the Court may rely on affidavits or
declarations submitted by the agency “as long as they are relativailedetnd nonconclusory
and . . . submitted in good faithWeisberg v. U.S. Dep't of JustjcB05 F.2d 1344, 1351 (D.C.
Cir. 1983) (citations andhternalquotationmarks omitted). Although te agency’s affidavits or
declarations “are presumed to be in good faith,” a requester “can rebut thimpties with
evidence of bad faith.’'Elec. Privacy Info. Ctr. v. Dep’t of Homeland S84 F. Supp. 2d 100,
107 (D.D.C. 2005) (citingafeCard Servs., Inc. 8EGC 926 F.2d 1197, 1200 (D.C. Cit991)).

The requestecannot rest, however, on mere conjecture or “purely speculative claims about the



existence and discoverability of other documéntl. (quotingGround Saucer Watch, Inc. v.

CIA, 692 F.2d 770, 771 (D.C. Cir. 1981)).

B. The EOUSA’s “No Records” Response

“The ‘LIONS’ systemis the computer system usbg United States Attorneysffices to
track cases and to retrieve files pertaining to cases and investigations.ynskicRecl. § 15.
Through LIONS, “the user can access databases which can be used to retrievatioridoased
on a defendant's name, the USAO number (United $latdtorney’s Office internal
administrative number), and the district court case numbdr.”Each United States Attorney’s
Office maintains the case files for criminal matters prosecuted by that 'bffide.Because the
plaintiff's original and refomulated FOIA requests refer to his arrest in Florence, South
Carolina, “the EOUSA forwarded the requests to the FOIA Contact for thacDistrSouth
Carolina.” Id. “All responsive documents tithe plaintiff's] FOIA requests would have been
located inthe USAO/DSC,” and, the declarant avefghere are no other records systems or
locations within EOUSA or DOJ [where] other files pertainingttee plaintiff's] name were

maintained.” Id.

Upon receipt of the plaintiff's FOIA requesly email on Decerber 6, 2011 Def.’s
Mem., Decl. of Loquita Bryanlenkins (BryantJenkins Dect) 3, the FOIA Contacat the
USAO/DSCbegan her search using LIONS/ALCATRAZ, a computerized docketimtcase
management systemd. 4. She explained thathena new matter or new case is opered,
staff member enters informatiqgnames of partieandrelated casedpr example)into LIONS,
and the case is assigned an internal tracking number (“USAO numbét’). Using the

plaintiff's name as a search term, @aeqy of LIONS/ALCATRAZ identified “card file indexes



on Donnie Sheffield (LIONS/ALCATRAZ # 2007R00689),” which would have been located in
the Florence, South Carolina officéd. § 7. Apparently the case file had been forwarded to the
Columbia, South Catina office while the plaintiff's criminal case was on appeae id.{ 9,
and was returned to the Florence office in July 2612 16. The FOIA Contact thesent “the
entire criminal file and appeéle with victim witness & grand jury page coumt EOUSA” for

processing.ld.  17.

The initial search yieldedpproximately 500 pages pertaining to the plaintiff dmel
criminal case against hinmost of whichwere “transcripts and court filing[s] that took place
during prosecution of the plaintiff.” Luczynski Decl. § 1Because thelaintiff's reformulated
request sought “only [information] dealing with U.S. Marshgl Stewart Cottingham’s
participation in fhe plaintiff's] arrest,” the EOUSA’s FOIA staff limited the search “specifigall
for any[records] that mention U.S. Marsfjabtewart Cottingham’s name. None of the records

contain this name.’ld.

C. The Plaintiff's Challenges to the EOUSA’s Search

The plaintiff's opposition begins with an objection to the EOUSA’s reliance on
“declaratons previously filed in this case upon the Defendant’s first filed Motion to Dssamd
or for Summary Judgment” because the first motion included a declaration of Dazghkki
later found to have included incorrect information. Pl.’s Mot. to Strike and Mot. in Opp’n to
Def.’s Mot. to Dismiss or in the Alternative, Mot. for Summ. J. (“Pl.’s Opp’n"2.atBased on
the defendant’s withdrawal of its earlier dispositive motion, the plaintiff arthagsthe instant

motion “should be stricken from the redoas scandalous, or in the alternative, any reference



made to the declarations of ‘Luczynski’ be stricken from the record and that syijoohgment

be denied.”ld. at 3.

Mr. Luczynski’s first declaration [ECF No. 41l], dated October 10, 2012, statedin
error—that the plaintiff had not responded to the EOUSA’s August 23, 2012 letter requesting
commitment to pay fees associated with the processing of his requestesimd) dhe plaintiff an
opportunity to reformulate his requestCounsel witldrew the motion— and with it Mr.
Luczynski's first declaration- because thedeclarationattested to facts latediound to be
incorrect. Upon receipt of the plaintiff's opposition to the first dispositive motio@QUEA
staff again reviewed its FOIA reas and found that[,] on September 7, 2012, EOUSA received
[the plaintiff's] letter asking to reformulate his original request.” Mot. &oNew Briefing

Schedule [ECF No. 18] at 2.

It is hardly a sign of bad faith to acknowledge an enmparticularly where, as herthe
defendant promptly takes steps to correct the error. Mr. Luczynski’'s seconchti@c|fECF
No. 21-1] does not contain the erroneous information of the first. It is not scandalous and it will
not be stricken from theecord. Furthermore, onlyMr. Luczynski's secondleclarationis
relevant to thisopinion The second declaration, in conjunction with Ms. Brydahkins’
declarationnot onlydescribes adequately tliE®OUSA’s search in sufficient detail arfalit also
demonstrates that the agency’'s search for responsive records was reasondéi the
circumstancesSeel.ooney v. WalterJucker 98 F. Supp. 2d 1, 3 (D.D.C. 2000) (“In reviewing
the somewhat contradictory declarations of defendant, the Court relies on tedse 8lupport
of its present Renewed Motion, however, because they are neither conclusoryonguléte
and because, asrasult of the prodding of the Court and plaintiff's counsel, the Court now is

satisfied that the agency has finally got it right, that its most recent seagsate”)
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Next, the plaintiff challenges Mr. Luczynski'sonclusionthat none of the recosd
responsive to his FOIA request mention Stewart Cottingham. Pl.’s Opp’n at 4 ulbieits that
. Cottingham was a key . . . witness in the Government’s case in chief againstifhjraht
represents that Cottingham testified at a suppressiomgeald. at 45. According to the
plaintiff, “it is quite obvious that other documents, data, [and] information[fiaf been
generated, prepared or recorded by Key Government Witness Stewart Gottingihd that
these items “would be used to report any incident which may bem@|rled on January 11,
2006,"the date of his arrestld. at 5. He posits that the government “certainly would not call a
witness to trial that made absolutely no reports, nor records or other information, theless
governnent withess was coached to testify falsley [sic)d. A search that does not yield
records mentioning Stewart Cottingham, in plaintiff's view, “was not [|reddgrealculated to

uncover all responsive recorddd.

“[T]he adequacy of a FOIA search generally determined not by the fruits of the search,
but by the appropriateness of the methods used to carry out the sdandialtde v. Comptroller
of Currency,315 F.3d 311, 315 (D.C. Cir. 2003) (citation omittedh this case,ite EOUSA’s
suppating declarationsneet the agency’burden on summary judgmehy “demonstrat[ing]
beyond material doubt that its search was reasonably calculated to uncovereahtrel
documents.”Nation Magazine v. 1. Customs Serv.71 F.3d 885, 890 (D.CCir. 1995)
Davidson v. Envtl. Prot. Agenc$21 F. Supp. 2d 38, 39 (D.D.C. 2000\either the plaintiff's
speculation as to the existence of records nor the EOUSA'’s inability to fecatels mentioning
Stewart Cottinghamendersthe search inadequatesee Ancient Coin Collectors Guild v. U.S.
Dep't of State 641 F.3d 504, 514 (D.C. Cir. 2011) (finding that search yielding “only a few

emails . . . is not enough to render its search inadequate, even supposing that any reasonable



observer would find this result uxgected”) Wilbur v. CIA,355 F.3d 675, 678 (D.C. Cir. 2004)
(“[T]he agency’s failure to turn up a particular document, or mere speculatioraghget
uncovered documents might exist, does not undermine the determination that thg agenc
conducted an adegte search for the requested recordd/gnto v.IRS 714 F. Supp. 2d 137,

145 (D.D.C. 2010) (finding that plaintiffs’ speculation that other documents exist did ndt rebu

presumption of good faith accorded to agency’s declaration).
lll. CONCLUSION

The Court concludes that the EOUSA conducted an adequate search for records
responsive to the plaintiff's FOIA request, that there are no genuine issues oalniate in
dispute as to the EOUSA’s compliance with the FOIA, and that the EOUSA is enditled
judgment as a matter of law. Accordingly, the defendant’s motion for soynjodgment will

be granted. An Order accompanies this Memorandum Opinion.

/sl

AMY BERMAN JACKSON

United States District Judge
DATE: June 27, 2013

2 The plaintiff's remaining argumentseePl.’s Opp’n at 6-7, have no merit. The defendant no
longer argues that the plaintiff failed to exhaust his administregivedies prior to filing the
lawsuit, and plaintiff is not entitled to judgment in his favor because he has indeedtedha
those remedies. Because the EOUSAlbested no responsive records, its untimely response to
the plaintiff's FOIA request does not require the production of responsive rebhadiarfy such
records been located) at no charge to the plaintiff.
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