MARCUSSE v. UNITED STATES DEPARTMENT OF JUSTICE OFFICE OF INFORMATION POLICY et al

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Janet Mavis M ar cusse,

Plaintiff, ;
V. : Civil Action No. 12-1025 (CKK)

United States Department
of Justice Office of Information
Policy et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Janet Mavis Marcusse challenges the defenda#jgonses to her requefis
records under the Freedom of Information BEOIA”), 5 U.S.C. 8§ 552. She suésde
Department of JustidgDOJ”) components, the Department of the TreagUFyeasury”) and its
component Internal Revenue ServftiRS”), and the Board of Governors of the Federal
Reserve SysterfiBOG”). Defendants have filed two separate dispositive motions. In this
ruling, the Court considers Defendants’ Partial Motion to Dismiss and for Sumuodgmént
filed on behalf oDOJ’s Executive Office for United States Attorneys ("EOUSA”QD's Office
of Information Policy (“OIP"), Treasury, arBOG [Dkt. # 16]* Plaintiff hasnot filed a timely
opposition and has nasserted anything imer Motion for Reconsideration [Dkt. # 3dhjat
could reasonablipe construed as opposing the instant motiSeeJuly 24, 2013 Min. Ordes
Supplement [Dkt. # 35jrfdicating thathe Courtmight considerplaintiff’s argumentsn the

motion to reconsidethat addresdefendantsargumentgor dispositive relie.

! The Defendants’ Partial Motion to Dismiss and for Summary Judgment brought ondfehalf
theFBI and IRS [Dkt. # 25is considered separately
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Upon consideration of the moving defendants’ motion andellesant parts of the
record including the Complainthe Court findghat these defendants have satisfied their
disclosure obligations under the FO&Ad are entitled to judgment as a matter of ldence,
the instant motion wilbegraned.

BACKGROUND

Plaintiff is serving a 25%«ear sentence imposed by theited States District Court for the
WesternDistrict of Michigan following her convictions fornfail fraud, conspiracy to commit
mail fraud, and money laundering in connection withjtbgeration of a fraudulent investment
scheme.”U.S. v. Flynn256 Fed. Appx. 434, 436, 439“(6:ir. 2008). This action ansefrom
plaintiff's various FOIA requests for records pertaing@g@mingly to every aspect of leiminal
case.Although the complaint purports to preseaieteerifCausgs] of Action,” the first ten
causer claimsarein reality allegationslevoted tglaintiff’'s FOIA requesdated October 6,
2009, Gwse<£leven through Fourteareallegationsdevoted tglaintiff’ s FOIA request dated
May 12, 2009, and &sed-ifteen through Sixteeareallegationsdevoted to plaintiff's FOA
request dated March 16, 2006, to the FBI. The Seventeantfe®d Action concernglaintiff’s
FOIA requestto the IRSdated October 19, 2010, and the Eighteersths@of Action concerns
plaintiff's FOIA request dated April 9, 2012. The Nineteenth Cause of Aoterely “alleges
that [plaintiff] should have been provided with a Vaughn Index in the previously loesdr8
causes of action ken the defendants failed to provide or denied her FOIA requests.” Compl.
221.

The Court will adiressplaintiff's three FOIA requestapplicableto the moving

defendants in the ordérat trey appear in the Complaint. h€ relevant factthoroughly



documented by the governmemtts Partial Statement of Material Facts as to Which There is
No Genuine Dispute [Dkt. # 16] follow.

October 6, 2009 Request

On October 6, 2009, plaintiff requested from EOUSA 17 categories of records about
which IRS Agent James Flink haallegedly testifiedo at plaintiff's criminal trial. The
categories cover particulars aboutestors, investor deposits, banks, bank recatiscks and
wire transfers SeeDecl. of Kathleen Brandon [Dkt. # 16-1], Ex. R (FOIA Reduek addition,
plaintiff requested information aboueés paid” of'deals cut confidential informants or other
individuals . . . ,the Western Union records bferself and two othandividuals,the “original
notes or recais from[portionsof the trial]transcript” recordingner testimony and the testimony
of certain witnessesnd “proof [a named individual] was convicted for ‘investment fraud’ by
federal authorities.”ld. EOUSA assigned a tracking number for teguested firsparty record
and a separate tracking number forrdguested third-party records. Brandon Decl. | 22.

Following a search for responsive records in the U.S. Attorney’s OffideddNestern
District of Michigan (hereafter “USAQVDM”), EOUSA released 257 unredactealges to
plaintiff on April 13, 2010that wereresponsive therfirst-party recordsequest.ld., Ex. U.
EOUSA informed plaintiff that it did not possess certain iteheshad requestexhdthatshe
was entitled only to public records pertaininghwd-party individuals EOUSA further
informedher thatany plea agreements were available through the district dourOn
administrative appeal, the OIP affirmed EOUSA’s decision “on partly neatgrounds.”Id.,

Ex. X. OIP informed plaintiff that BUSA did notsearch for thireparty records and to the
extent that such records exist, they were protected by FOIA exemptioab&€)t thirdgparty

consent, proof of death, official acknowledgement of an investigation, or an overridiing publ



interest indisclosuré? 1d. In addition, OlRnformedherthat the FOIA does not require
agencies to answer questions, create records in response to a request, thatestbfyuments
are “true” or “real” versionsld.

On November 3, 2009, EOUSA denied plaintiff's request for thady records since
she had not provided authorizatidnam thesubjects of her requedts release records, preadf
death, or “public justification for releaseld., Ex. Y. EOUSA inforned plaintiff that such
information is generally exempt from disclosure under the Privacy Act @' & privacy
exemptions 6 and 7(C). In response to plaintiff's appssérting in parbat one of the subjects
of her request, Robert Plaster, had died, OIP, on March 1, 2010, affirmed EOUSA'’s decision in
part and remanded it in part for EOUSA to condusearch for records pertaining to Plaster.
Id., Ex. BB. On June 4, 2010, EOUSA released in full 43 respopaiyesconsisting of
Plaster’drial testinonyand portion®f one pagavith third-party personahformationredacted
under exemptions 6 and 7(C). Brandon Decl. T I&x&GG. OIP affirmed this decision on
September 7, 2010d., Ex. JJ.

May 12, 2009 Requests

On May 12, 2009, plaintiff requestfrom OIPsix categories of records, includif)
the search warrant, affidavit, and inventory of iteims claims were “seized” from hattorney,
Gurmail Sidhu, in July 20042) “applications, authorizations, affidavits, or other documents in
regardgo ‘tax protester’ classification or profilifig(3) the samen regards td ‘terrorist’ or
‘enemy combatant’ classification or profiling4) “[a]ny National Security letter authorized and
issued, along with supporting documents and affidd\(3,FBI Form 302s, an(b) IRS

Memorandum of Intervie®WMOI's” . Brandon Decl., Ex. KK. OIP referred this request to

? Seeb U.S.C. 8§ 552(b) (listing FOIA’s exemptions).
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EOUSA on May 12, 2009d., Ex. LL, and on June 8, 200RBQUSA referred the request to the
FBI and IRS for processing and a direct response to plaidtifEx. 00>

Staff at USAGWDM searched its computer and card files but located no records
“specifically under the name of Gurmail Sidhu.” Decl. of Kristina Zelaska.[®£164] 6. A
search of plaintiff's criminal case file, consiggiof five boxes and five volumes of exhibit
books,id., locatedresponsive records, Brandon Def].4647. On August 31, 2009, EOUSA
referred 112 pages to the FBI and 22 pages to the IRS for each component to process the
respective pages and responckdily to plaintiff. Brandon Decl., Ex. QQ.

Also on May 12, 2009, plaintiff requested the same categories of records frasurjrea
Decl.of Hugh Gilmore [Dkt. # 16-2], Ex. 1. When plaintiff did not respond to Treasuryés lett
dated May 26, 2009, to provide specific information necessary to “begin processing [the]
request,’id., Ex. 2, Treasury closed plaintiff's request in accordance with 31 C.F.R. § lch(a).
79.

April 9, 2012 Request

OnApril 9, 2012, paintiff requested fronEOUSA “Form USA 207, DEC 00 Notice to
Close Legal Case File” and “[a]ny similar form authorizing the dispositiatestruction of
files.” Brandon Decl., Ex. eEOUSA determined thatne of thr@ cases associated with
plaintiff in the USACOWDM included such a form amdleasedhe form in its entiretypn July

10, 2012. Zelasko Decl. 11 15-16; Brandon Decl. EX. i.

® See28 C.F.R. § 16/¢) (authorizinga DOJ component to refer records in its possession to
another component &f.S.agency upon a determination that the other enstypétter able to
determine whether the record is exempt from disclosure and, if so, whether it baalisclosed
as a matter of administrative discretipntl. 8 16.4(d) (requiringhe “receiving component” of a
request for law enforcement information not originating therefer or consult the component
or agency from whersuch information originated).



Records Referred to EOUSA

On January 14, 2011, the FBI referred two documernEOUSAthat were potentially
responsive to plaintiff's May 12, 2008squest Brandon Decl{{ 5253 & Ex. SS. The
documents consisted of seven pages of “correspondence from the USAO/WDM to a victim of a
criminal investigation, and correspondence from the USAO to a defense attonueyning a
third party client’s potential proffer.1d.  54. EOUSA informed plaintiff on February 15,
2011, that it determined that the documents were not responsive to the May 12, 2009idequest,
Ex. TT; OIP affirmel this decision on August 15, 2011, adding that plaintiff's “name was not
referenced in any of the seven [referred] pagés.” Ex. WW.

On May 3, 2011, the FBI referred three documemtsSOUSAconsisting of 20 pages that
were potentially responsive to plaintiff's May 12, 2009, requist.Ex. XX. On May 23, 2011,
EOUSA informed plaintiff that it had reviewed 30 pages referred from the FBl asad w
withholding them in full under FOIA exemptions 5, 6, and 7(C) because they were draft plea
agreementswolving third-party criminal defendantsd. 1 61 & Ex.YY. On September 21,
2011, OIP affirmed this decision “on partly modified grounds,” namely exemptions 6 and 7(C
only. Id., Ex. b.

On June 20, 2011, the FBI referred four documenEOUSAconsisting of 14 pages
correspondencinat were potentially responsive to plaintiff's May 12, 2009, requdsf] 66 &
Ex. c. Save a ongage letter addressed to plaintiff from USAO-WDM, the correspondence
pertained to third partiedd. On June 29, 2011, EOUSA released the letter addressed to
plaintiff with third-party information redacted and withheld the remaining 13 pages in full under
exemptions 6 and 7(C)d., Ex. d. EOUSA has no record of plaintiff appealing this decision to

OIP. Id. 1 69.



Reguest to the Board of Governors

Althoughplaintiff's FOIA request to BOG is ndhe subject of angountof the
Complaint BOGis a namedlefendant and has appropriately responded to the complmnt.
June 20, 2011, plaintiff requested from BOG “any information or documents about Suisse
Security Bank & Trust, Nassau, Bahamas” and about “Swiss Mercantile@aporaibn,
Paradise Island or Nassau, Bahamas.” Decl. of Jeanne M. McLaughlin [Dkt. # 168], Ex
Following searchesf BOG's databasests FOIA tracking systengnd the mternet,d. { 511,
BOG failed to locate responsive records in its files, as was the case in responiseiler a s
request from plaintiff in 20061d. 1 1112. However, on June 30, 2011, BOG did provide
plaintiff with “publicly available inform#on” it had obtained from the Interneid. § 9& Ex. B.

LEGAL STANDARD

Summary judgment is appropriate upon a showing that there is “no genuine dspute
any material fact and the movant is entitled to judgment as a matter of laad.’'RFCiv. P.
56(g. “[A] material fact is ‘genuine’ . . . if the evidence is such that a reasonalglequld
returna verdict for the nonmoving party” on an element of the cléhmderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986).

The FOIA requires a federal agency to release all records responsive to & proper
submitted request except those protected from disclosure by one or more of nineatdimer
exemptions.See5 U.S.C. § 552(b). The agency’s disclosure obligations are triggered by its
receipt of a request that “reasonably describes [the requested] recordss arati& in
accordance with publishedles stating the time, place, fees (if any), and procedures to be
followed.” 5 U.S.C. § 552(a)(3)(A). The FOIA authorizes the court only "to enjoirdgadd

agency from withholding agency records or to order the production of any agency records



improperly withheld from the complainant.” 5 U.S.C. § 552(a)(4)(B). Thus, the elements of
FOIA claim are (1) improperly (2) withheld (3) agency records. “Judiitiiority to devise
remedies and enjoin agencies can only be invoked under the jurisdictional gramecoloygb
U.S.C.] 8 552 [(a)(4)(B)], if the agency has contravened all three components of thatioblf
Kissinger v. Reporters Comm. for Freedom of the P#&s U.S. 136, 150 (1980)The
disclosure requirement generally covers onbsthrecords that are in the agency’s custody and
control at the time of the FOIA requesiicGehee v. Central Intelligence Agen697 F.2d

1095, 1110 (D.C. Cir. 1983).

In a FOIA case, the Court may award summary judgment to an agency solely on the
information provided in affidavits or declarations when they describe “the justificdbons
nondisclosure with reasonably specific detail, demonstrate that the infonnaatihheld
logically falls within the claimed exemption, and are not controverted by exdimérary
evidence in the record nor by evidence of agency bad fauliitary Audit Project v. Casey
656 F.2d 724, 738 (D.C. Cir. 198Hgcord Am. Civil Liberties Union v. U.S. Dep't of DéR8
F.3d 612, 619 (D.CCir. 2011).see also Vaughn v. Ras 484 F.2d 820, 826 (D.C. Cir. 1973),
cert. denied415 U.S. 977 (1974). The district court must conduct a “de novo” review of the
record, 5 U.S.C. § 552(a)(4)(B), which “requires the court to ascertain whetheetiwy &igis
sustained its burden of demonstrating that the documents requesaeel exempt from
disclosure. Assassination Archives & Research Ctr. v. Cent. Intelligence Ag&3eyF.3d 55,
57 (D.C.Cir. 2003) (citation and internal quotation marks omitté@onsistent with the
purpose of the Act, the burden is on the agency to justify withholding requested documents,”

Beck v. Dep't of Justic®97 F.2d 1489, 1491 (D.Cir. 1993), and only after an agency has



proven that “it has fully discharged its disclosure obligations” is sumrmedgnent appropriate.
Weisberg v. U.S. Dep't dtistice 705 F.2d 1344, 1350 (D.Cir. 1983).

Agency declarations are accorded "a presumption of good faithfpg v. U.S. Dep't of
Justice 450 F. Supp. 2d 42, 54 (D.D.C. 2006) (citation and quotatiaitted) To rebut the
presumption, a plaintiffrhustpoint to evidence sufficient to put the Agency's good faith into
doubt.” Ground Saucer Watch, Inc. v. CI892 F.2d 770, 771 (D.C. Cir. 1981). In properly
opposing aummary judgment motiom, plantiff may notmerely“replace conclusory
allegations of the complaint or answer with conclusory allegations of anwatifidaujan v.

National Wildlife Federation497 U.S. 871, 888 (1990), but rather must “set forth specific facts
showing that there is a genuine issue for tridlriderson477 U.S. at 248ee Schoenman v.
FBI, 841 F. Supp. 2d 69, 80 (D.D.C. 2012) (“In other words, ‘uncontradicted, plausible affidavits
showing reasonable specificity and a logical relation to the exemption ayettikalevail’ ")
(quotingAncient Coin Collectors Guild v. U.S. Dep't of Si&él F.3d 504, 509 (D.Cir.
2011)) @lteration omitted)

DISCUSSION

Defendants argue that they are entitled to summary judgment becauserttiegted
reasonable searchesresponse to plaintiff's FOIA requests and produced allexampt
responsive records. Defs’ Mem. of P.& A. [Dkt. # 1&]12-22. In the alternativegfendants
argue that some of plaintiff's claims against EOUSA and Treasury should hesdisfar
failure to exhaust administrative remediés. at 22-24.

Dismissal for Failure to Exhaust

Treasury’s response to plaintiff's May 12, 2009, request did not advise plaintiff about her

right to appeal the determinatiandthus“was insufficient under th&OIA to trigger the



exhaustion requirement[.]Oglesbw. U.S. Dep’t of Army920 F.2d 57, 67 (D.C. Cir. 199Gee

id. at 65(“A[n] [agency’s]response is sufficient for purposes of requiring an administrative
appeal if it includes: the agency's determination of whether or not to complyheitequest; the
reasons for its decision; andtice of the right of the requester to appeal to the head of the
agency if the initial agency decision is adveébs@mphasis supplied) (citations omitted)
Regardless, Treasuproperlyclosed plaintiff’'s request because she had not complied with its
FOIA regulations.Gilmore Decl. 1 9;see31 C.F.R. 8 K(a)(1) (If a requester does not respond
within 30 days to a communication from a bureau to amend the request in order for it to be in
conformance with this subpart, the request file will be considered clpsed.

An agencsys disclosure obligation is ygered by its receipt of a request that “reasonably
describes [theequested] recordsind “is made in accordance witin¢ agency’s] published
rules.” 5 U.S.C§ 552(a)(3(A). Sinceit not disputed that plaintiff failed to respond to
Treasury’s reasonabtequest fomdditional information so that it could process Ierady
worded May 2009 request, the Court firgitherthat it lacks jurisdiction over this claim since no
improper withholding hagetoccurredsee Trupei v. Bur. of Customs and Border Rigb. 07-
0475, 2008 WL 249878 (D.D.C. Jan. 29, 2008), or that no cdapable of being redressed has
beenstated.Hence, the Court will dismiss the claarising fromTreasury’s response to the
May 2009 request, albeit @different groundrom thatadvanced by the defendants

On the other handhe factual record is sufficiently developed to resolve the claims
against EOUSAn the merits, and the FOIA’s exhaustion requirengenot jurisdictional.

Hidalgo v. FB| 344 F.3d 1256, 1258-59 (D.C. Cir. 2003). Hence, the Court declines defendants’
invitation to dismissome ofthe clains against EOUSA foplaintiff's failure to exhaust

administrative remediasith EOUSA
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The Adequacy of Defendants’ Searches

In determining the adequacy of ®A search, the court is guided by principles of
reasonablenes€ampbell v. United States Dep't of Justit@4 F.3d 20, 27-28 (D.C. Cir. 1998),
mindful that an agency is required to produce only those records in its custody and tdomérol a
time of the FOIA requestMcGehee v. Central Intelligence Agen697 F.2d 1095, 1110 (D.C.
Cir. 1983). Because “the adequacy of a FQdéarch is generally determined not by the fruits of
the search, but by the appropriateness of the methods used to carry out the Iseaadtie v.
Comptroller of Currency315 F.3d 311, 315 (D.C. Cir. 2003), “the [mere] fact that a particular
document was not found does not demonstrate the inadequacy of a s8angthy. Crim. Div.
of U.S. Dep’t of Justiced75 F.3d 381, 391 (D.C. Cir. 2007) (citations omitted).

In demonstrating that a search was adeqtiaeagency "may rely upon affidavits . . . ,
as long as they are relatively detailed and nonconclusory and ... submitted in good faith."
Weisberg v. U.S. Dep't dlustice 705 F.2d 1344, 135D.C. Cir. 1983) (citations and quotation
marks omitted). The required level of detail "set[s] fohikr search terms and the type of search
performed, and aver[s] that all files likely to contain responsive matéfialsch records exist)
were searched. . . Oglesby v. United States Dep’t of the Ar@%0 F.2d 57, 68 (D.C. Cir.
1990);accord Valen@a-Lucena v. U.S. Coast Guarti80 F.3d 321, 326 (D.C. Cir. 1999). "Once
the agency has shown that its search was reasonable, the burden shifts tth] [folakitiut
[defendant's] evidence by a showing that the search was not conducted in goodviadgre"v.
Aspin 916 F. Supp. 32, 35 (D.D.C. 1996) (citiMgler v. U.S. Dep't of Stateg79 F.2d 1378,
1383 (8th Cir. 1985)). Summary judgment is inappropriate “if a review of the recaed rais
substantial doubt” about the adequacy of the searalenga-Lucena 180 F.3d at 326 (citing

Founding Church of Scientology v. Nat'l Sec’y Agewdy F.2d 824, 837 (D.C. Cir. 1979)).
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The Court is satisfied frortthe moving defendants’ unrefuted declarations describing
their searches th&OUSA and BOG caucted searchasasonably calculated to locatk:
responsive recordsSeeZelasko Decl. 146 (EOUSA);McLaughlin Decl.J15-10(BOG).

Defendants’ Claimed Exemptions

As the Brandon declaration has sho@@®USA withheld thirdparty information and
third-party recordsinder FOIA’s privacy exemptions 6 ai(C). Although both exemptions are
properly invoked, the Court will address only exemption 7(C) since it is obvious from the
requests themselves that the recqldmtiff seeksvere compiled foher criminal prosecution
and, thus, satisfy exemption 7’s threshlald enforcementequirement.See5 U.S.C. §
552(b)(7) protectng from disclosure “records or information compiled for law enforcement
purposes . . . to the extent that the production of such law enforcement records or information . . .
" would causecertain enumeratdoarms);Blackwell v. FB) 646 F.3d 37, 40 (D.C. Cir. 2011)
(finding law enforcement assertion “especially convincing [where] [reguestglicitly sought
records related to his own criminal prosecutich”).

In enacting FOIA, Congress “underst[ood] that disclosure of records contpersgnal
details about private citizens can infringe significant privacy intere&tsS: Dep't oflustice v.
Reporters Comm. for Freedom of Pre489 U.S. 749, 766 (1989). As a direct outgrowtthsf
concern, Congress crafted exemption 7(C), which permits agencies to withhold fctoautes
records compiled for law enforcement purposes if the disclosure of such reanrlds “c

reasonably be expected to constitute an unwarranted invasion of personal privacy.”8U.S.C

*  Becausexemption 7(C) is somewhat broader than exemptioaebNsat'l Archives &

Record Admin. v. Favishb41 U.S. 157, 165-66 (2004), the Court need not address exemption 6
separately.ln any event, the D.C. Circuit “has deemed the privacy inquiry of exemptions 6 and
7(C) to be essentially the sameltidicial Watch, Inc. v. Dep't of Jus#, 365 F.3d 1108, 1125
(D.C.Cir. 2004).
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552(b)(7)(C). In as®ssing an agency's claim undgemption 7(C), the district court must look
to the balance of the privacy interests asserted and the public interestaauties®loinche v.
FBI, 412 F. Supp. 2d 60, 68 (D.D.C. 2006), and, as a general matter, the identification of an
individual “in a lav enforcement file will engender comment and speculation and carries a
stigmatizing connotationBranch v.FBI, 658 F. Supp. 204, 209 (D.D.C. 1987Therefore,
“[a]bsent exceptional circumstances, the balance [of interests] categdiavaltg withholdng
the names . . . of third parties,” as such information is not probative of an agency's qaecéorm
of its statutory responsibilitiesvays v. Drug Enforcement Admi234 F.3d 1324, 1327 (D.C.
Cir. 2000). More recently, the D.C. Circuit has determined that

[a]s a result of[e]xemption 7(C), FOIA ordinarily does not require

disclosure of law enforcement documents (or portions thereatf)ctintain

private information . . . [becauseprivacy interests are particularly difficult

to overcome when lawngéorcement information regard) third parties is

implicated . . . .Moreover, the Supreme Court has made clear that requests

for such third party information are strongly disfavorddhat is particularly

true when the requester asserts a public intedestvever it might be

styled—in obtaining information that relates to a criminal prosecution.
Blackwell v. FB] 646 F.3d 37, 41 (D.C. Cir. 2011) (citations and internal quotation marks
omitted). Hence, the only relevant quest®fwhether [plaintiff] h& shown government
misconduct sufficient to overcome [e]xemption 7(C)’s protection for personalcyrunder the
test outlinedFavisi.” Id. (citingNat'| Archives & Records Admin. Favish 541 U.S. 157
(2004)).

Under tha~avishtest, plaintiff “must show that the public interest sought to be advanced

is a significant one, an interest more specific than having the informatids éovn sake” and
that “the information is likely to advance that interedtdvish 541 U.S. at 172. Such a

showing requires “more than a bare suspicion” of official misconduct; “the tequesst

produce evidence that would warrant a belief by a reasonable person that &t alleg
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Government impropriety might have occurredd: at 174. For it is “[o]nly when [such
evidence is] produced [that] there [will] exist a counterweight on the FOIA fwathe court to
balance against the cognizable privacy interests in the requested ret¢dr@s.174-75.
In her Complaint, plaintiffnakes widespreadinsubstantiatedccusations of

governmental misconduct during her criminal prosecution that may be summed up as follows:

In order to obtain a grand jury indictment, conduct their criminal trial, and

pursue a direct appeal, the Office of U.S. Attorr@yDivision IRS Agents,

and FBI Agents in the Western District of Michigan engaged in evidence

tampering with their chief exhibits to promote a nonexistent crime after the

first grand jury did not return an indictment, fabricated unreported income

claims toinvent motive, and destroyed documents and records or refused to

produce documents and records in response to a discovery order from U.S.

Tax Court.
Compl. 2. The fact that plaintiff has been unsuccessful on direct appeal and in pagteconvi
proceedingsseeMarcusse v. U.SNo. 1:09€V-913, 2012 WL 5306258, at *2 (W.D. Mich.
Oct. 26, 2012) (finding that plaintiff's “33 remaining claims for collateraéféack merit),
tendsto belie her claim of “a nonexistent critheRegardlessasa general rule applicable here,
plaintiff's personal stake in obtaining documents in order to attack her conviction “does not
count in the calculation of the public interesOguaju v. United State288 F.3d 448, 450 (D.C.
Cir. 2002),vacated and remanded on other groursi¥l U.S. 970 (2004)udgmentreinstated
378 F.3d 1115 (D.CCir. 2004) seePugh v. FB] 793 F. Supp. 2d 226, 233 (D.D.C. 2011)
(“That the FBI's denial of [plaintiff's] FOIA requests may hinder his ¢féo challenge his
conviction or sentence . . . is irrelevant.hurthermore“courts must insist on a meaningful
evidentiary showing,Favish 541 U.S. at 175, to even consider the competing interests.
Plaintiff's “litany of allegedly suspicious [but unsubstantiated] circumstahsurrounding her

prosecution, much like that of the plaintiffBtackwell “has not come close to meeting the

demanding-avishstandard for challenging [EOUSA's] invocation of FOIA [e]xemption 7(C).”
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Blackwell 646 F.3d at 41. Hence, summary judgment is warranted on the moving defendants’
application of exemption 7(C) to the withheld third-party information.
CONCLUSION
For the foregoing reasons, the Court finds no genuinely dismpagstal fact with regard
to the moving defendantsatisfaction of theidisclosure obligations under the FOIA and
concludes thahese defendants are entitled to judgment as a matter of@eparate Order

accompanies this Memorandum Opinion.

s/s
COLLEEN KOLLAR-KOTELLY
DATE: Augustl2, 2013 United States District Judge
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