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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TAHARA RAMSEY,
Plaintiff,
Civil Action No. 12-1035(BAH)
V.
Judge Beryl A. Howell
ERNEST MONIZ
Secretaryof Energy
Defendant.

MEMORANDUM OPINION

The plaintiff, Tahara Ramsey, filed this employment discrimination action agiaren
Chu, in his official capacity as the Secretaryhaf Department of Energy (“DOE"after an
extended period of conflict betwete plaintiffandat leasfour of her supervisor$. The
plaintiff alleges bothdiscrete and retaliatodiscriminationand a hostile work environment, all
in violation the Rehabilitation Act of 1973, 29 U.S.C. § #dseq Compl. § 1, ECF No. 1The
defendant has moved to dismiss the Complaint or, alternatively, for summary judgment
grounds that the plaintifiled to exhaust her administrative remedies prior to bringing suit,
does not qualify for protection under the Rehabilitation Act, and that no reasonable jury could
find discrimination in light of the extrpleadingmaterial submittedSeeDef.’s Mot.to Dismiss
or, in the Alternative, for Summ. J. (“Def.’s Mot.”), ECF No.Nsem. Supp. of Mot. Summ. J.

(“Def.’s Mem.”), ECF No. 8. For the reasons stated below, the defendant’s nsagi@mted.

! Former Secretary of Energy, Steven Qlias named as the original defendant in this case. Pursuant to Federal
Rule of Civil Procedure 25(d), the Court automatically substitutesibtessagrSecretary Ernest Monias the new
defendant.
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BACKGROUND

A. Factual History

The plaintiff suffers from depression and anxiety. Compl. § 4; D8tasemenbdf Mat.
Facts {Def.'s SMF”) at {1 7, ECF No. 8-1. Since 2005, she has worked as a budget analyst for
the DOE. Compl. 4. Throughout her employmehg plaintiff clashed with numerous
supervisors, although, based upon affidavits submitted by the plaintiff frorof tner
colleagues, she was not the only unhappy employee in her otBedff. of Tahara Ramsey
(“Pl.’s Aff.”), DOE Report of Investigationf*ROI"), Ex. 6 at 5 ECF No. 9-1(*The whole office
was in an uproar by April 2009 with grievances being filed by nearly three [g]artehe
staff.”); Aff. of Sonya Rush (“Rush Aff.”), ROI Ex. 12 at 2 (“Ms. Kupferer knew that none of us
was happy witther, and multiple people were filing grievances.”);.Aff Harry Jacobs (“Jacobs
Aff.”), ROI Ex. 11 at 1-2, (“I know we had previous management issues . . . and they had some
very unpracticalgicl management practices. . . . | had to file a grievaneart both of them in
response to a harassing email from Ms. Smith’s husband. . . . Ms. Kupferer and Ms. Smith . . .
were nasty, hostile and unprofessional people.”). Given the myriad complaintbynide
plaintiff about her treatment at DQiver the cotse of almost five yeayshe incidents she
describesare summarized below by the year of their alleged occurrence

1. 2007-200&lleged Incidents

In late 2007, lte plaintiffs depression worsened and she “experienced a significant
increase in the intensity of her disability,” causing her to miss time at v@okapl. § 7.0n
January 2, 2008, sleequested three hours aflvancedsick leave” from her supervisor, Toni
Smith;this request was denie€Compl. § 9see alsd-ormal Compl. of Discrimination (“First
EEO Compl), ROI Ex. 3 at 5. Nevertheless, on January 3, 2008, the plaintiff informed her

supervisor that she would be “out of the office and under a doctor’s cdhe floext two weeks.”
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FirstEEO Complat 9. As aresult of “DOE Order 322.1 A (8),” Ms. Smith requestedhbat t
plaintiff provide specific medical documentation from her treating physician in order to approv
her leavewhich documentation was requirexinclude:

1) a clear and understandable diagnosis of [the plaintiff's] condition[;] 2) the

prognosis for [her] return to work, including a statement indicating the nature and

duration of any longerm impairment that may affect the performance of [her]

duties; and 3) an explanation of the impact of [her] condition on overall health

and activities, including the bases for the conclusion stated that restrictams a

are not warranted.
Id. Ms. Smith also providedhé plaintiffwith a “medical release form” that would “allow a
confidential exchange/discussion between the agency’s physician oopea@ndher]
physician” adinformed e plaintiffthat she would be placed on Absent Without Leave
(AWOL) status until she submitted the requisite medical documentdto The plaintiff
claims that she was “unaware of the unreasonableness of the request” andmdatatiby
Ms. Smith’s “coercion” and “threats to continue her in AWOL status.” Compl. { 10-12.
Nevertheless, in compliance with the requestJanuary 15, 2008, the plaintiff provided email
documentation from her doctor to Ms. Smith containing the specific answers to thigsufse
guestions.SeePl.’s Aff. at 19. Two days after receiving the requested medical informatian, Ms
Smith approedthe plaintiffs request foadvancedisk leave for the entire twaeek period.
Sedd. at 19.

Upon returning to work hie plaintiff noticed security guards reguly patrolling the
office corridors Seed. at 3. The plaintiffalleges thathese security guards were present
becausés. Smith, among otherbad “submitted a complaint to security stating that they were

afraid of[the plaintiff] . . . andthat shejwas a mental patient who suffered from depression and

could be volatile.”ld. Later inMay 2008, lhe plaintiffbecame so concerned about her work



environment that she called a nurse at Kaiser Permanente to discuss hensiesi. of
Tahara Ramsey (“Pl.’s Decl.”), at 1 25, ECF No-314£ompl. § 13. According tt¢ plaintiff,
the nurse asked her whether she “was going to hurt [her] supervisor” to iiplaintiff
responded “No . . . | just do not want to encounter them . . . becaudargleausing me a lot
of hurt.” Pl.’s Aff. at 4. The plaintiff provided the nurse with Ms. Smith’s, and others, phone
numbers “in the hopes that [the nurse] could get them to underbinpdrfgile state, and
hopefully allow [her] to go home for the dayld. Neither parties dispute that the nurse
subsequently contactélde plaintiffs superors. The plaintiffdid not participate in theelephone
conversatiorbut avers that “the medical call for help was twisiad that her supervisor “lied
about the nurse’s message.” Compl. § 15. According to the defendant, the nurse’s message was
clear: The plaintiffthreatened Ms. Smith with bodily har®eeAff. of Florence Kupferer
(“Kupferer Aff.”), ROI Ex. 9at 2;see alsacCompl. | 15.

Following the nurse’s call, security guards escortedatiaintiff from the building. She
was placed on paiddaninistrative leave for months to allow for an investigatiGeeDef.’s
SMF 11 56; Compl.  16. At the conclusion of the investigation, the plaintiff was suspended for
thirty dayswithout pay andh record of the incident was placed in Administrative file See
Compl. § 17; PI’sAff. at 5. The plaintiff returned to work in December 2008. During this
period, at least one of the plaintiff's co-workers felt that Ms. Smith and Ms ekanef “would
deliberately do things that caused [thaipliff] difficulties” and that theywwould “taunt [the
plaintiff] because of her emotional responses,” but that the supervisors in gerterdionally

did things to their employees to make it difficult . . . .” Rush Aff. at 1-2.



2. 2010 Alleged Iniclents

In 2010, he plaintiffbegan working for a new supervisor, Lametia Broythe new
Deputy Directo Compl. § 21.The plaintiffbelieves that Ms. Browne was hired as part of a
“vendetta” against the office staff. Pl.’s Aff. at 8he furtheilleges that Ms. Browne
previously “directed Ms. Smith” in requestifthe plaintiff's] medical information and that Ms.
Browne “is the culprit and has been behind all of the occurrences that have happengd to [he
Id. at 8.

On March 16, 2010he plainiff slipped and fell at workThe plaintiff requested from
Ms. Browne “the information that [she] needed to fill out workers compensalthrat 7. A few
weeks laterthe plaintiffemailed Ms. Browne noting that she “was not [supposed] to be charged
anyleave for the incident” and asking “when the issue with [her] leave will be szkdld. at
14. The next day, Ms. Browne responded thatplaintiff “need[ed] to submit [her] CA-form
... for completion” and thathae the appropriate documentativas submitted, Ms. Browne
would instruct the timekeeper to replabe plaintiffs sick leave with continuation of pay leave.
Id. at 13. The Office of Worker's Compensation Procedures guide staie€A-1 (Traumatic
Injury) claims are “[i]nitiated by the employé&evho is responsile for compleing the CA1 and
filing it with a supervisorld. at 15. The supervisor’s responsibility is to “[r]eview the Cfor
completeness and accuracy” and to “[a]ssist the employee in correcting migndeds found.”

Id. Although te plaintiff originally took “sick leave” following her fall, Ms. Browne noted that
oncethe plaintiffs “Workers’ Compensation claim [was] approved,” Ms. Brown would

coordinate withle plaintiffs “timekeeper [to] minus sick and add continuation of pay . . . for

2 Ms. Browne became Acting Deputy Director of the Office of Resourcealjement (“ORM")in January 2010
and the Deputy Director in April 2010, during which period she was seelttie plaintifi Compl. § 21Aff. of
Lemetia D.Browne(“Browne Aff.”), ROl Ex. 7at 1.



March 17, 18, and 19.1d. at 13. Despite these instructiorthie plaintiffstates that Ms. Browne
“refused to provide any guidance for [her] to follow” and that Ms. Browne “did nothie] [
how to get [her] leave back.ld. at 7.

In early May 2010, the plaintiff was summoned and selected for jury duty for a period of
five days. Id. at 6, 11. Following the conclusion of her jury duty, the plaintiff informed Ms.
Browne hat she needed to repair her air conditioner and would therefore be absent from work
for an additional dayld. Ms. Browne responded that “ideally [the plaintiff] should have
reported [to ORM] for duty once [her] commitment to jury duty was over,” aaid'fiine
plaintiff] must identify the type of leave [requested]d. at 11. Ms. Browne added that she
would approve the leave requests “[u]pon receipt of [the plaintiff's] leave requést Ms.

Browne also noted that the plaintiff should “submit . . . the original court documentatipn [she
would have received following [her] jury serviceld. The record does not indicate whether the
plaintiff filed the appropriate paperwork as her supervisor requested, or wtrethmaintiff's
request for an additional day of leave following her jury duty was granted.

On May 14, 2010, the plaintifequested advanced sick under the Family Medical Leave
Act (“FMLA”) in order to care for her sofollowing a scheduled surgerBrowne Aff. at 2
Pl.’s Aff. at 7. According to Ms. Browne, the plaintiff stated that she did not want talprthe
requisite medical documentation directly to her supervisors, because it contaised’'se
personal medical information. Browne Aff. at 2. Consequently, Ms. Browne gave theffplainti
the option of submitting the required documentation to the Office of Employee and Labor
Relations.SeeROI Ex.15; Def.’'s SMF | 26. By May 20, 2010t plaintiffs request was

approved. DE's SMF { 28; Browne Aff. at.3



While pursuing FMLA leave to care for her some fplaintiff sought to enroll in the DOE
“Flexiplace” program, which would allow hé&w work from home in certain circumstanc&ee
ROI Ex. 18 at 1. Flexiplace twers employees who work at sites other than their official
workplace.” Handbook on DOHex, (“Flexiplace Handbook”)ROI Ex. 19 at 1.0ne
Flexiplace arrangement is designed “to accommodate employees for their medies!l id. at
4, which includescar[ing] for a family member . . . who requires care or assistaktexiplace
Handbook at 6. To qualify, an employee must “provide a plan whereby he/she will ensure that
there is no disruption to the performance of work task, and that there is medical doaomentat
to justify the medical flexiplaceld. at 7. On May 21, 201(he plaintiff“placed the completed
copy|of her Hexiplace applicatiohin [Ms. Browne’s] inbox.” Pl.’s Aff. at 7. Two weeks later,
the plaintiff followed-up with Ms. Browneagarding the status of her mediE&xiplace
application. Id. at 9. A month laterhe plaintiffrequested an update on hé&xplace
application. Ms. Browne informed her that her application was incomplete and decpaire
supporting medical documentatiold. at 25; Browne Aff. at 3. The application also lacked “a
plan . .. that would address any dependent care issues as outlined by the Officey @iridoli
International Affairs’ Handbook for Flexiplace.” Browne Aff. at 3. Ms. Browas not
approved medical EExiplace arrangements for any of her supervised employees. BAfivrad
3.

In August 2010,he plaintiffreturned to work on crutches after breaking her ankle.
Nevertheless, according tloe plaintiff, Ms. Browne “failed to removenultiple carts from in

front of [her] office door.” Pl.’s Aff. at 7.



Later in August 2010, Todd Dixon, the DirectdrORM and the supervisor of bothe
plaintiff and Ms. Browne, instructetie plaintiff not to use the phones. March 25, 2011 EEO
Compl.(“Second EEGCompl”) at 10, ECF No. 21-2

In October2010, Mr. Dixon called the plaintiff unprofessional during a closed door
meetingand cautioned the plaintiff regarding her use of the telephone. Second EEO &ompl.
10.

In November201Q the phintiff receiveda work evaluation of “meets expectations,”
which wasthe*lowestperformanceppraisal” within her divisionld.; see alsdNorn-
Supervisory Performance Plan and Appraisal Form, ROl Ex. 16.

On December 3010, Mr. Dixon “interroga#dd” the plaintiffduring a“closed door
meeting regarding the amount of work being done by the plaintiff and whether it was
commensurate with her G grade level Second EEO Complaint at 9

Less than a week later, on Decembe2@®.0,Ms. Browne refusedo provide he plaintiff
“with important information” about her work assignment and Mr. Dixon was “disrdspaad
rude” to he plaintiff. Id. at 8.

On December 2010,Ms. Browne “targeted and counseled” the plaintiff on her leave
usage.ld. at 8.

On December 15, 201™r. Dixon sent the plaintiff Hostileand intimidatingwvork

relatedemails . . . fegarding the FY 2012 budget analysisld. at 6-7.

% Todd Dixon became the Director of the ORM in April 208EeAff. of Todd Dixon (“Dixon Aff.”), ROl Ex. 8 at
1.



3. 2011 Alleged Incidents

On January 20, 2011, Ms. Browne denied the plaisitifquest foadministrative leave
andalsodenied the plaintiff's request for a union representative during a mdéedtige
plaintiff considered to be disciplinary in natuie. at 5-6.

On January 25, 2011, Mbixon ordered lie plaintiffto “hand walk hard cops of the
Congressional Report” to the four Dep Assistance Secretaries and be msubservient to the
higher upmanagers.1d. at 6.

On January 26, 2011, Ms. Brownenikedthe plaintiffs request for annual leaand
again on February 1, 2011, denidtetplaintiffs request for thirty minutes of Leave Without
Pay Id. at 5.

On February 11, 2011h¢ plaintiffmetwith DOE’s dternativedispute resolution
counselor, who encouraged her to drop her EEO case and to mediate with her managers inste
Id. at 4. The plaintiffrefused to drop her EEO case and two hours later received an invitation to
a February 152011meeting, at which she “was placed on Leave Restriction” by Ms. Browne
due to her tardiness in January 201d..at4-5.

On March 18, 2011, Mr. Dixon approached the plaintiff “abruptly” and “aggressively.”
Id. at 3.

Finally, on March 21, 2011, Mr. Dixon issudtktplaintiffa Letter of Reprimand for
making“false email statements|d. at 3, 16—18.

B. Procedural History

The plaintifffirst contacted an EEO Counselor on May 7, 2010 andfigedirstformal
Complaint of Discrimination on July 2, 201&eeROlI, Ex. 2. In the First EEO Complainthe
plaintiff requested that M&rowne"be renoved as [her] direct supervisor” and tkhe be

directly supervised biylr. Dixon. FirstEEO Compl. at 1-4.The EEO notifiedhe plaintiffon
9



July 23, 2010,Hat her complaint had been accepted amtp two issueswhethershewas
“discriminated against when [her] supervisor: (1) questioned/harassed [her]larpuise of the
[FMLA]; and (2) denied [her] request to work from home.” Notice of Acceptanseil3sal of
Fomal Compl.of Discrimination,ROI Ex. 5 at 1 After the filing of theFirst EEOComplaint,

the plaintiff continued to feel aggrieved by her treatment at work between August 2010 and
March 2011and shdiled a SecondEEO Complaint on March 25, 2011SeeSecond EEO
Compl. at 1.TheSecond EEO Complaiatleged that she was subject to a hostile work
environment and retaliation in response to her first EEO Complaint.

After the plaintiff submitted heFirst EEO Complaint, the DOE initiated an investigation,
which startecdbn September 2, 2010 and concluded on December 13, 2010. Authority to
Investigate, ROI Ex. 1 at 1-Z'his First EEO Complaint was consolidated witie Second EEO
Complaint, and, on Nov. 25, 201hgetplaintiffrequestednadministrativehearing orboth
complaints.SeeDef.’s Reply b Pl.’s Suppl. Mem. (“Def.’s Supreply”) Ex. C atl-2, ECF No.
21-3. After numerous discovery requests and stays beginning in Januaryh2Qdajritiff
opted to forgo an administrative hearing and proceed directly to federal coufile&Gher
Compilaint in this Court on June 22, 2012, d2¥s after heFirst EEOCComplaint and 456
days after heBecondEEOCComplaint.SeegenerallyDef.’s SuppReply, Exs. EO; Compl.

The plaintiff's administrative hearing was dismissed bectheselaintifffiled the instant

action? SeeOrder of Dismissal Following Filing in Federal (bef.’s SuppReply, Ex. Q.

* After filing the current civil action, the plaintiff filed an additional EEO Guaint, which is not considered here.
SeePl.’s Decl. at 11 8537.
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. LEGAL STANDARD

A. Conversion to Motion for Summary Judgment

TheDOE has moved, pursuant to Federal Rule of Civil Procedure 12(b)(6), for dismissal,
or, alternatively, for summary judgment, pursuant to Federal Rule of CivildRnec&6 on all of
the plaintiff's claims. SeeDef.’s Mot. Federal Rules of Civil Procedut@(d) provideghat if
“matters outside the pleadings are presented to and not excluded by the court,ahemastibe
treated as one for summary judgment,” and if a motion is so converted, “[ajispantist be
given a reasonable opportunity to preséintha material that is pertinent to the motiorkED. R.
Civ. P.12(d).

The Circuit reviews a district court's decision to convert a motion to dismiss into a
summary judgment motion for an abuse of discretiGolbert v. Potter471 F.3d 158, 164—-65
(D.C. Cir. 2006)Flynn v. Tiede—Zoeller, Inc412 F. Supp. 2d 46, 50 (D.D.C. 2006) (“The
decision to convert a motion to dismiss into a motion for summary judgment . . . is certimitt
the sound discretion of the trial court.”). In using this discretion, “the revieveung must
assure itself that summary judgment treatment would be fair to both pafiede:Commc'ns of
Key W., Inc. v. United Stategs7 F.2d 1330, 1334 (D.C. Cir. 1985). Therefore, “[ijn converting
the motion, district courts mustqvide the parties with notice and an opportunity to present
evidence in support of their respective positionsifn v. United State$32 F.3d 713, 719 (D.C.
Cir. 2011). When the defendant expressly moves for summary judgment in the altéonative
motion to dismiss before discovery has been conducted, and relies upoplexdiiag material,
to which the plaintiff has an opportunity to respond, the Court need not issue separate prior
notice of the conversionSeeColbert 471 F.3cat 168;see alsdviount v. JohnsonNo. 12¢v-

1276, 2014 U.S. Dist. LEXIS 49618t*20 (D.D.C. Apr. 10, 2014)Rintro v. WheelerNo. 13-
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cv-0231, 2014 U.S. Dist. LEXIS 45092t*13 n.5 (D.D.C. Apr. 2, 2014) (finding prior notice of
conversion unnecessary “where the plaintiff is represented by counsel and has tegptmele
submission of exhibits with evidence of her ownHgmilton v. Geithner743 F. Supp. 2d 1, 8
(D.D.C. 2010) (Walton, J.pff'd, 666 F.3d 1344 (D.C. Cir. 2012).

If extra-pleading evidence “is comprehensive and will enable a rational determination of
a summary judgment motion,” a district court will be more likely to convert to summary
judgment, but “when it is scanty, incomplete, oranclusive,” the district court is more likely to
decline to convert to summary judgment and permit further discoGagsC Charles Alan
Wright, et al., EDERAL PRACTICE & PROCEDURES 1366 (3d ed. 2012). Thus, there is no bright-
line threshold for conversion under Rule 12(d); the touchstone is fairness and whether
consideration of summary judgment is appropriate, in light of the nature of thekedding
material submitted, the parties’ access to sources of proof, the partiesiratant opportunity
to present evidence in support or opposition to summary judgmetti@ndn-moving part\s
need, as reflected msufficiently particularized requesinder Federal Rule of Civil Procedure
56(d), for discovery in order to respond adequat€lgnsideration othese factorancluding
that both parties submitted exhibits in support and opposition to the alternative motion for
summary judgment and neither party has requested an opportunity for additiooaidisc
before resolving this motion, the Court will consider matters beyond the pleadiddgseat the

defendant’s motion as one for summary judgnient.

® Indeed, the plaintiff was granted four extensions of time to respohe tiefendant’s motion in order to “to take
statements from witnessedfotion for Extension of Time in Which to File Opposition to Defendant’'s Matiion
Dismiss or, in the Alternative, for Summary Judgment, ECF Noardd,'complete all of the documents necessary
for the opposition, which includes exhibits, responses to Def¢'sdactual statements, declarations from witnesses,
arule56(d),Fed. R. @. P.declaration anthe opposition itself,Motion for Extension of Time in Which to File
Opposition to Defendant’s Motion to Dismiss or, in the Alternatioe Summary Judgment, ECF No. 12.
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B. Summary Judgment Standard

Federal Rule of Civil Procedure 56 provides that summary judgment shall be difanted
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment as a matter of laweED. R. Civ. P. 56(a). Summary judgment is properly
granted against a party who, “after adequate time for discovery and upon motion, . . . fails to
make a showing sufficient to establish the existence of an element essahaalparty’s case,
and on which that party will bear the burden of proof at tri@lelotex Corp. v. Catretd77 U.S.
317, 322 (1986)Talavera v. Shaht38 F.3d 303, 308 (D.C. Cir. 2011) (same). The burden is on
the moving party to demonstrate that there is an “absence of a genuine issteriafl fact” in
dispute. Celotex 477 U.S. at 323 endricks v. Geithnes68 F.3d 1008, 1012 (D.C. Cir. 2009).
“Material facts are those that might affect the outcome of the suit undengay&w; genuine
issues are those in which the evidence before the court israiareasonable trier of fact could
find for the moving party.”"Hendricks 568 F.3d at 101Z&ee alsdHolcomb v. Powell433 F.3d
880, 895 (D.C. Cir. 200Q)A fact is ‘material’ if a dispute over it might affect the outcome of a
suit under governing layactual disputes that are ‘irrelevant or unnecessary’ do not affect the
summary judgment determination.” (citidgnderson v. Liberty Lobby, In{Liberty Lobby, 477
U.S. 242, 248 (1986))).

In ruling on a motion for summary judgment, the Court must ddajustifiable
inferences in favor of the nonmoving party and shall accept the nonmoving party’s exddence
true. Liberty Lobby 477 U.S. at 255ee also Grosdidier v. Broad. Bd. of Governdi@9 F.3d
19, 23-24 (D.C. Cir. 2013). The Court is ordyguired to consider the materials explicitly cited
by the parties, but may on its own accord consider “other materials in the reEeodR. Civ.

P. 56(c)(3). The nonmoving party must establish more than “[tlhe mere existenseinfilla
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of evidence in support of [its] positiorl,iberty Lobby 477 U.S. at 252, and cannot rely on mere
allegations or conclusory statemerstseAss’nof Flight Attendants v. United States Dep't of
Transp, 564 F.3d 462, 465 (D.C. Cir. 2009jussain v. Nicholsqrt35 F.3d 359, 365 (D.C. Cir.
2006); Veitch v. Englang471 F.3d 124, 134 (D.C. Cir. 2006) (Rogers¢dncurring);Greene
v. Dalton 164 F.3d 671, 675 (D.C. Cir. 1998kcordFeDp. R.Civ. P. 56(e). Rather, the
nonmoving party must present specific facts that would enable a reasonaldefijodyin its
favor. See, e.g.FeD. R.Civ. P. 56(c)(1);Equal Rights Ctr. v. Post Prop®€33 F.3d 1136, 1141
n.3 (D.C. Cir. 2011) (noting that at summary judgment stage, plaintiff “can no longenrest
such ‘mere allegtions,” but must ‘set forth’ by affidavit or other evidence ‘specifitsfac. .
which for purposes of the summary judgment motion will be taken to be true.” (q&&ng
Club v. EPA 292 F.3d 895, 898-99 (D.C. Cir. 2002) (ellipsis and second alteration in original))).
“If the evidence is merely colorable, or is not significantly probative, sampjundgment may be
granted.” Liberty Lobby 477 U.S. at 24%0 (citations omitted).
1. DISCUSSION

The plaintiff'scomplaintassertéwo broadclaims: First, that thdefendant subjected her
to adverse employment actions based on her disabilitinanediliation for her participation in
protected activity, in violation of the Rehabilitation Act of 1973, 29 U.S.C. &76&q.Compl.
1 1, and, second, that she was subject to a hostile work environment, also in violation of the
Rehabilitation Act.ld. Before reacimg the merits othe plaintiffs claimsfor disability
discrimination, retaliationand hostile work environment, the Court must congfuer
defendant’s thresholchallenge to the plaintiff's claimsWhetherthe plaintiffexhausted her

administrative remedies as rea by the Rehabilitation Ac29 U.S.C. 8 794a.

14



A. Exhaustion of Administrative Remedies

Under the Rehabilitation Act, a farkeito exhaust administrative remedies is a
jurisdictional defect, requiring dismissal for lack of subjeettter jurisdiction under Rule
12(b)(1). See Spinelli v. Gos446 F.3d 159, 162 (D.C. Cir. 2006). Since exhaustion of
Rehabilitation Act claims “is jurisdictional requirement,” the plaintiff has the burden to plead
and prove it.Carty v. Dist. of Columbia699 F. Supp. 2d 1, 2 n.2 (D.D.C. 2010) (citation
omitted). The defendant contends that the plaintiff abandoned the administrative process prior t
its conclusion and thereby failed to exhaust her administrative rem&def3ef.’s Mem. atl3—
16. The Court will first examine thprocedural requirements for exhaustion before turning to
the specific facts pertinent to the plaintiff’'s participation in, and exhaustjagheoddministrative
process

1. Overview of Administrative Process

The procedures governing administrative processing of discrimination catsplai
brought by employees of the federal government undekgleeDiscrimination in Employment
Act, Title VII, and the Rehabilitation Act are set forth in 29 C.F#&t P614 (Federal Sector
Equal Employment Opportunity)See?29 C.F.R. § 1614.105. An employee “must consult a
Counsebr prior to filing a complaint in order to try to informally resolve the mattelr.3
1614.105(a). “An aggrieved person must initiate contact with a Counselor within 45 days of the
date of the matter alleged to be distnatory . . ." Id. § 1614.105)(1). If the matter is not
resolved through informal counseling, the aggrieved employee must, within 15 kags, fi
written complaint with the agency that allegedly discriminated against him oEkerid 8
1614.106(a)te). The agency must investigathe matter within 180 days or reject the complaint
and issue a final dismissal unless the parties agree in writing to extend thigatesperiod.

See id88 1614.106(e)(2), 1614.107. At the conclusion of the agency's investigation, the
15



complainanmay request a hearing before an EEOC administrative judge or an immediate final
decision by the agencySee id§ 1614.108(ff

Following the conclusion of the agency’s investigatiooo@plainant may file a civil
actionif the complaint has been pending before the agency or the EEOC for at least 180 days.
See42 U.S.C. § 2000e-16(c); 29 C.F.R. § 1614.489@ecifically, he statute provides thaafter
one hundred and eighty days from the filing of the initial charge with the deparagenty, or
unit . .. ,an employee. ., if aggrieved . . . bthe failure to take final action on his complaint
may file a civil action . ...” 42 U.S.C.A. 8§ 2000efd6see29 U.S.C. § 794a(a)(1). The
implementing regulation providesat a ‘tomplainant who has filed an individual complaint . . .
is authorized under title VII, the ADEA and the Rehabilitation Act to file a civil acti@min
appropride United States District Court . (h) After 180 days from the date of filing an
individual or class complaint if an appeal has not been filed and final action has nakezen.t
..” 29 C.F.R. § 1614.407.

2. The Plaintiffs Voluntary Withdrawal fom the Administrative Proces®oes Not
Amount toa Failure to Exhaust

Thedefendant contends that although the plaifitétl this action in federal court after
the passage of 180 days, stevertheless failed to exhaust her administrative remedies by
voluntarily withdrawing from her requested administrative hearbef.’s Mem. at 78, 13. he
defendants correct that plaintiff does nohave amabsolute right to file a claim iRederal court
after the passage @80 daydrom the filing of an EEO complaintndeed “[a] plaintiff's suit
‘will be barred for failure to exhaust admingtive remedies’ if he ‘forces an agency to dismiss

or cancel the complaint by failing to provide sufficient information to enablegerecsg to

® A complainant who receives an adverse final decision fremagency may appeal that decision to the EEOC
within 30 days, or may file a civil action within 90 dayBee42 U.S.C. § 20004.6(c); 29 C.F.R. 88 1614.402¢a)
1614.407see also Wilson v. Pefig9 F.3d 154, 157 (D.C. Cir. 1996)plley v. Dep't of Vetans Affairs,165 F.3d
244, 24546 (3d Cir. 1999).
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investigate the claim.’Koch v. White744 F.3d 162, 165 (D.C. Cir. 2014) (quotigjson v.
Pefig 79 F.3d 154, 164 (D.C. Cir. 1996)). Rann v. Chapthe D.C. Circuit considered whether
a plaintiff could bring suit in district court after the passagk86f days from filingan EEO
complaint, when the plaintiff failed to cooperate during the initial 180 days. 346 F.3d 192, 195
(D.C. Cir. 2003). Te Court rejected the plaintiffargument that “his claim had been
‘perfected’ by the running of 180 days from his formal . . . complaint with the . . . EEs@,0ffi
andreasoned thatvhere “the agency acted early asften on the [plaintiff's] complaint,” the
plaintiff could not “turn his own obduracy into a basis for penalizing the agemdyat 197.

In Wilson v. Pefighoweverthe D.C. Circuit stated thafd]nce a complainant files a
complaint or appeal and cooperates with the agency or EEOC for 180 days, he is red tequi
take any further action to exhaust his administrative remedies.” 79 F.3d 154, 166 (D.C. Ci
1996). The Coumxplainedthat “[tlhe 180 day provision represents a Congressional
determination that providing prompt access to the courts in discrimination dispsibes is
important that the administrative process will be given only a finite time to dealwsittne
given dispute.”ld. at 167 (quotingGrubbs v. Butz514 F.2d 1323, 1328 (D.C. Cir. 19Y5)
Nevertheless, the Court cautioned that “[i]f a complainant forces an agency tesdisroancel
the complaint by failing to provide sufficient information to enable the agency tstigate the
claim, he may not file a judicial suit.” 79 F.3d at 1&Jourts within thidistrictaresplit on
whetheraplaintiff's voluntary dismissal of an EEO complaaiterhavingrequested and
pursued a administrativenearingbut afterthe 180 day the periodhas lapsedyarrants a

dismissal for failure to exhaust administrative remedies

’ See Johnson v. Donahdéo. 16386, 2011 WL 4430885t *5 n.3(D. Neb. Sept22, 2011) (recognizing that
within the District Court for the District of Columbia, “there is an irdrstrict disagreementhether the withdrawal
of a request for hearing impacts the exhaustion of remedi€h®.guidance from other circuits is likewise mixed.
In Martinez v. Dep't of the Army817 F.3d 511, 514 (5th Cir. 2003), the court held that a “withdrawal of [the
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For example, ilBrown v. Tomlinso462 F. Supp. 2d 16, 20 (2006)e court recognized
that the plaintiff “failed to meet virtually every discovery deadlingh respect to an
administrative hearingnd that when the plaintiff provided discovery responses, they were “only
incomplete.” The plaintiff subsequently withdrew from the administrative proceeding awidil
complaint inFederal court. Despite the pl#ifis voluntary dismissabf, and failure to
cooperatan, the administrative proceedings, the court permitted ¢aerfalsuit. Id. Brown
held that a complaint could only be dismissed for failure to exifaaugiaintiff's non
cooperation during the administrative proceedings fails “to provide sufficiertmation to
enable the agency tovestigatehe claim.” Id. at 21 (emphasis added) (quotMtison 79 F.3d
at 164)). Importantly, irown, the plaintiff's non-cooperation began omtfgerboththe
original investigatiorhad been completexhdafter 180 days had passed from filing of the
complaint. Id. at 18, 21. Likewise, iAugustus v. Lock&99 F. Supp. 2d 65, 71 (D.D.C. 2010),
the court determined that “[Wile a complainant may elect to allow an administrative hearing to
run its full course, there is no statute or regulation requiring a plaintiff toleterthe
administrative hearing process if more than 180 days has passed without adimairdgion by
the agency . ..” ThelLockecourt determined that it had “no reason . . . to stray Boowr’

because the decision was “both welhsoned and consistent with Circuit authoritjd” at 72;

plaintiff's] request for an EEOC hearing is notemoperative for purposes of the failtmeexhaust inquiry . . . ."
see alsd.audadio v. Johann$77 F. Supp2d 59Q 602(E.D.N.Y. 2010) (“Where, as here, a case languishes in the
administrative phase for long beyond 180 days . . . we cannot say that abgrideradministrative process
constitutes such a lack of cooperation as to bar suit by reason of faikxiestost admistrative remedies.” (citing
Munoz v. Aldridge894 F.2d 1489, 1493 (5th Cir. 1990)). Umughter v. Gallup IndiatMed. Ctr, 425 Fed. App’x
683, 686 (10th Cir. 2011), however, the court held, over a spirted dissgrifaibandoning a complaint of
discrimination filed with an employing agency prior to the agencyialfaction on the complaint constitutes a
failure to exhaust."See als®meltzer v. PotteiNo. 10¢cv-00178, 2010 WL 4818542t *3 (W.D.N.C. Nov. 22,
2010) (“When a plaintiff waives or abandons a claim at the administratigk the plaintiff effectively fails to
exhaust the claims to permit district court reviewSephenduie v. ShinsekNo. 09¢v-2397,2011 WL 2574396
at *8 (S.D.N.Y. June 27, 2011) (“When a plaintiff voluntanijthdraws a timely filed claim during the EEO
process, ‘by withdrawing his claim he effectively fail[s] to exhduistremedies.” (quoting@rown v. City of New
York,869 F.Supp. 158, 170 (S.D.N.Y.1994))
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see alsd?ayne v. Locke[66 F. Supp. 2d 245, 250 (D.D.C. 201Aldelkarim v. Tomilinsgn
605 F. Supp. 2d 116, 120 (D.D.C. 2009).

Theprincipal justification for permitting suit following the abandonment of the
administrative procesa these casess the plain language of the statuteee, e.gPayne 766 F.
Supp. 2d at 250-51 (holding that “the plain language of 42 U.S.C. § 2000e-16(c) and 29 C.F.R. 8
1614.407 ... allow [the plaintiff] to proceed because more thaddglapsed between the
filing of his complaint and his allegedly uncooperative behaviatirg to the EEOC hearing.”).

Yet, the statutory language is not quite so plain. The statute permits suit after $80 day
only for an employeedggrieved. . . by the failure to take final action on his complaint.” 42
U.S.C. § 2000e-16(c) (emphasis added). A party who abandons an administrative proceeding,
after formally requesting such a proceedis@rguably notaggrieved” by the failure of the
agency to take final action. Indeed, the only impediment to the agency'’s final aasdhev
plaintiff's own decision to abandon the administrative process.

Based upon this alternative reading of the statutory langudge,Jodges on this
Courthaveviewed the voluntary dismissal of administrative proceedings as fatal toejsebs
lawsuit. For exanple, inSmith v. Koplan362 F. Supp. 2d 266, 268 (D.D.C. 20CGHjer the
180-day window passed, the plaintiff requested a hearing bef®@E@administrative law
judge. The plaintiff subsequently failed to respond to the defendant’s discoverytseanethe
case was therefore dismissed by the administrative law judgat 267. Although 180kays
had passed, the court determined that the “fail[ure] to cooperate” equated tfuee]ftol
exhaust” administrative remediekl. at 268. The Koplan court explained thahe “[p]laintiff
abandoned the administrative process when she did not comply with the discovery praceeding

before the EEOC administrative judgesarantingdismisal of the federal lawsuit on this
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ground. Id. Likewise, inWiley v. Johnsgmt36 F. Supp.2d 91, 93-94 (D.D.C. 2006%
plaintiff voluntary dismissed his EEO complaint after &3/ had passed and after requesting a
hearing. The court held that “[a] voluntary dismissal cannot be used to circumvent the
requirement of exhaustionghd dismissed the lawsuild. at 95;see also Pearsall v. Holder
610 F. Supp. 2d 87 (D.D.C. 2009) (dismissing claims that were asserted but withdrawn at the
administrative levelf

Absent from those cases, and from the parties briefing in this case, is arsgidisof
McRae v. Librarian of Congres843 F.2d 1494 (D.C. Cir. 1988) (per curiam), which controls
the outcome of the present case McRae the plaintiff cooperated in the agency investigatory
process for two years and, as a result, the agency had “a record complete emnssughao
initial denial of her complaint.1d. at 1496. Although the statute permitted the plaintiff to seek
immedate judicial relief, “because one hundred eygtdys had elapsed since the filing of her
formal complaint,” the plaintiff instead requested an administrative headngDue to an
“adverse procedural ruling,” the plaintiff withdrew from the administrativaging and brought
suit inFederal court.ld. The D.C. Circuit could envision “no reason why [the plaintiff's] good
faith refusal to pursue the hearing should now bar [the plaintiff's] claim,” givémtiterthe

statute the plaintiff was entitled ade novarial in federal court regardless of the agency’s

®nBell v. Donley724 F. Supp.2d 1, 13 (D.D.€010) the court rejected the argument that “a plaintiff has an
absolute right to withdraw from the administrative process after 1@0atalbring suit in federal court. The Bell
court citedWiley v. Johnsoapprovinglyfor the proposition that “a plaintiff ‘cannot use a voluntary dismissal to
avoid the requirements of exhaustion, as this would undermine the pubebsed the exhaustion doctrineld. at
13 (quotingWiley, 736 F. Supp. 2d at 95)JItimately, however the courtdetermined that the plaintiffs haaken
“action to frustrate the administrative proceedings” within the 180 dagow, and therefordid not exhaust her
administrative remediesSee724 F. Supp.2d at 1&inding that “although [the plaintifftooperated with the agency
for 180 days as to [the] original complaint, [the plaintiff] did not cooperatenggard to the two amended
complaints” and holding that “[u]nder these circumstances . . . [theiff]dited to properly exhaust”)see also
id. (“[1t is well -established that failure to cooperate in the investigation will be equated fwillare to exhaust
administrative remedies, notwithstanding the passage of thda@y80me period.”).Thus, although thBell court
did not addrespredselythe issue here-a voluntary withdrawal after goefdith cooperation for 180 daysit did
signal support for the position takenWiley v. Johnsan
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disposition of her claimld. at 1496. Accordingly, the Court reversed the district court and
permitted the plaintiff's claim to proceed.

McRaeis on all fours with the instant caseheTplaintiff cooperated with the EEO
investigation (resulting in a complete EEO investigation report), requestadhainistrative
hearing, and subsequently withdrew from the administrative hearing followiag\erse
procedural ruling. Thedefendanargues thathe plaintiff“did not respond to the Agency’s
discovery requests and instead sought a stay of the proceedings” and thantifie“gé&ayed
the administrative process while she attempted to negotiate settlerS8esDef.’s Supp. Reply
at 9-10. Neither requesting a stay of proceedings nor attempting to negotiate a sdttleme
constitutes bad faith byé plaintiff or non-cooperative conduct, however

The plaintiffcooperated in the EEO proceedings for more than 180 days and withdrew
from her optional administrative hearing in good faith. Thus paintiff’'s withdrawal from the
administrative process does not amount to a failure to exhauatiministrative renages.
Accordingly, the defendant’s challenge to @rgirecomplaint for failure to exhaust
administrative remedies is rejected.

3. Only Plaintiff 's Timely-Filed EEO Claims Will Be Considered

A federal employee who believes that she has been the sutjetawful discrimination
“must ‘initiate contact’ with an EEO Counseliorher agency ‘within 45 days of the date of the
matter alleged to be discriminatorySteele v. Schafeb35 F.3d 689, 693 (D.Cir. 2008)
(quoting 29 C.F.R. 8§ 1614.105(a)(13kealso Leiterman v. JohnspNo. 13-394, 2014 WL
3708040, at *13 (D.D.C. 2014 herequirement of timely administrative exhaustion applies to

each discrete act alleged to be discriminatory, such that “[e]ach discretmiatory act starts

° In response to dilatory discovery, thgministrativelawjudge excluded certain piecesavidencefrom the
plaintiff's case SeeDef.’s Supp.Reply at 4.
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a new clockKor filing charges alleging that actSingletary vDist. of Columbia 351 F.3d 519,
526 (D.C.Cir. 2003) (quotingNat’'l R.R. Passenger Corp. Morgan, 536 U.S. 101, 113 (2002))
see also Raines v. United States Dep’t of Justizé F. Supp. 2d 60, 6667 (D.D.C. 2006).

The requirementoncerning thexhaustion of administrative remedies is less stringent
for hostile work environment claims than for discrete claims of discriminatiornadiaten
claims, however.Although, a “aintiff raising claims of discrete discriminatory or retaliatory
acts must file his chargeithin the appropriate time,” a hostile work environment clamil‘not
be time barred so long as all acts which constitute the claim are part of the sawfealunl
employment practicand at least one act falls within the time pefiolorgan 536 U.S. at 122;
see also Nurriddin v. Goldjr882 F.Supp. 2d 79, 107 n. 10 (D.D.C. 200B6n(ike discrete
claims of discrimination and retaliation, the exhaustion requirement on a hostle wor
environment claim is less stringent.”)

The plaintifffirst contacted an EEO counselor on May 7, 2010 and file&irgrEEO
complaint on July 2, 2010, alleging numeraligcrete acts of discriminatidretween April 2007
and June 2010. Since a plaintiff is required to contact an EEO counselor within 45 days of an
alleged discriminatory event, only those events occurring on, or after, March 23, 2010 and
included in he plaintiffs First EEO Complaint have been exhausted and can bdadsmesl as
part of her discrimination claima this suit Thus, the only discrete acts of discrimination that
have been timely exhausted from the mi#iis First EEO complaintoncern whether the
plaintiff’'s supervisors “(1) questioned/harassed [the plaintiff] about [herpLdee Family
Medical Leave Ac{FMLA); and (2) denied [the plaintiff's] request to work from hom&&e

EEO Investigative Repo(tEEO Report”) ROl Ex.5 at 1.
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Notably, dhough the plaintiff now asserts that she was retaliageahstor seeking a
reasonable accommodation of her disabilitivialy 2010,seePl.’s Opp. at 26—-28, the EEO was
never placed on notice of this claim when investigating the plaintiff's First E&Gp@int,
which contained only allegations of discretecdimination. SeeEEO Report at 1:The
‘theories of discrimination in [a] plaintiff's lawsuit are limited to the theories ¢oathin the
[administrative EEO complaint] he filed.’"Koch v. Walter935 F. Supp. 2d 164, 174 (D.D.C.
2013) (alterations in original) (quotirRpnce v. Billington652 F. Supp. 2d 71, 74 (D.D.C.
2009)). The plaintiff raised the issue of retaliation for the first time in hesriseEEO
Complaintand therefore the retaliatory actionsiwladas occurringrior to the July 2, 2010
First EEO Complaint are barred as not timely exhausted

The plaintifffiled her Second EEO Complaint on March 25, 2011, alleging an “ongoing
hostile work environment and discrimination on the bases of tatalias a result of sixteen
identified incidents, occurring between August 26, 2010 and March 21, 2fiddthe filing of
her First EEO ComplainSeeNotice of Acceptance ddompl. of Discrimination, ECF No. 9-4.
After a review of the plaintiff's compint, the agency “accepted for investigation and further
processing” all sixteen of the alleged inciderts. Neither the EEO Complaint nor the Notice
of Acceptance of Complaint of Discrimination indicate whether the plaintiff firstwite an
EEOcounselor prior to filing suit, as required by regulati@ee29 C.F.R. § 1614.105(a).
(requiring a employedo “consult a Counselor prior to filing a complaint in order to try to
informally resolve the mattel).” Nor does the plaintiff's complaint or daationindicate that
she spoke with an EEO counselor prior to filing her Second EEO CompsaeCompl. T 32
(discussing exhaustion of administrative remedies only as to First EEOl&atsee

generallyPl.’s Decl. The only evidence in the record regarding a discussion with an EEO
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counselor refers to a February 2011 incidenhich the plaintiff spoke with an EEO official
regarding alternative dispute resolution as it relateteplaintiff's FirstEEO Complaint.See
Second EEO ComplYet, it is the plaintiff's burderunder the Rehabilitation Act to plead and
prove exhaustionSeeSpinell, 446 F.3cat 162. Moreover, the Court specifically requested
from the parties additional briefing and evidence regarding the topic of eximauseeAugust
9, 2013 Minute Order (“[T]he Plaintiff shall supplement the record with all documentistenrs
her burden of establishing that she has exhausted her administrative remedjesin. . .”
response to th€ourt’'sorder, the plaintiffsubmitted only th&irst EEO ComplaintSeePl.’s
Supp. Reply, Ex. 1, ECF No. 20. Accordingly, the plaintiff has failed to meet her burden in
establishing that she exhausted the administrative process regardingathe SE© Complaint,
which includes the plaintiff's retaliation and hostile work environment clainasthose claims
must be dismissedEven assuming the plaintiff did meet with a counselor and did properly
exhaust the administrative process as to the inciddatgedlin the Second EEO Complaint, the
plaintiff's claimsnonethelestail, as discussed below.

B. TheDiscrete Discrimination Claim

“Under . . .the Rehabilitation Act, the two essential elements of a discrimination claim
are that (i) the plaintifSuffered an adverse employment action (ii) because of the plaintiff's. . .
disability.” Baloch v. Kempthorné50 F.3d 1191, 1196 (D.C. Cir. 2008) (citing 29 U.S.C. 88§
701et seq.Breen v. Dep't of Transp282 F.3d 839, 841 (D.Cir. 2002)). Ordinarilyin cases
involving only indirect evidence of discriminaticas herecourts apply théicDonnell
Douglassburden shifting framework to determine whether the adverse employment aason w
taken “because of” the alleged disabilitgyeeWoodruffv. Peters482 F.3d 521, 528 (D.C. Cir.

2007) (“[W]e apply Title VII'sMcDonnell Douglasurdenshifting framework to retaliation
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claims under the Rehabilitation Act . . . .”). The D.C. Circuit has clarified, hoywinatrnf the
defendant proffers “a legitimateon-retaliatory justification” for the defendant’s actions, then
“the burdenshifting framework [falls] away."Solomon v. Vilsack’63 F.3d 1, 14 (D.C. Cir.
2014). All that remains is for the court to determine whether “the employee prodéfcadrgu
evidence for a reasonable jury to find that the employer’s asserted nomadlistary reason was
not the actual reason and that the employer intentionally disatietiragainst the

employee . ..” Brady v. Office of Sergeant at Arn&20 F.3d 490, 494 (D.C. Cir. 2008). Thus,
a court need not determine if the plaintiff has magdraa facieshowing of discrimination
where the plaintiff “has suffered an adverse employment action, and an enif@syasserted a
legitimate, nordiscriminatory reason for thaecision.”ld. at 494-95.

The Court will therefore addresshether a genuine issue of material fact exists ék)to
whetherthe plaintiff is disabled and therefore covered by the protections of the Rettiainilit
Act; (2) whetherthe plaintiffsuffered an adverse employment action; and (3) whather
reasonable jury could find that the defendant’s proffered non-discriminat@gnreas not the
actual reason for any adverse employment action; or whether, if there araimegesues of
materialfact, the defendant is entitled to judgment as a matter of law.

1. The Plaintiff Is Disabled

As an initial matter,He parties dispute whethdetplaintiffis a qualified individual with
a disability and thereforeovered under the Rehabilitation A¢To sustain a disability claim
under the Rehabilitation Act, a plaintiff must as a threshold matter establish thatHeehas a
disability.” Klute v. Shinseki840 F. Supp. 2d 209, 215 (D.D.C. 2012).

An individual is “disabled” if he or she (has a “physical or mental impairment that
substantially limits one or more of [his or her] major life activities,” (2) hag¢and of such

impairment,” or (3) has been “regarded as having such an impairment.” 42 U.S.C. § 12102(1);
25



29 U.S.C. § 705(20)(B); 29 C.F.R. § 1630.2(g). Prior to 2009, the Supreme Court had
interpreted the definition dflisability” narrowly. See Toyota Motor Mfg., Ky., Inc. v. Williams
534 U.S. 184, 195-98 (200Futton v. United Air Lines, Inc527 U.S. 471, 482—-83 (1999).
Therequirement that a disability “substantially limit” a major life activitgs to be “interpreted
strictly to create a demanding standard for qualifying as disabllegidta 534 U.S. at 197-98.
An impairment had to bgyermanent or long term” and had to “prevent[ ] or severely restrict] ]
the individual” from engaging in a major life activitfhee Toyotab34 U.S. at 197-98.

Congress passed the ADA Amendments Act of 2008 (“ADAAA”) in order to “reirgtat]
a broad scope of protection” atai‘reject” the narrow interpretation of disability set forth in
SuttonandToyota SeePub. L. No. 110-325, § 2(b), 122 Stat. 3553, 3554. UndeXDiAAA
the definition of “disability” “shall be construed in favor of broad coverage.” 42 U&.C
12102(4)(A). New regulationgromulgated to implemetiie ADAAA likewise provide that the
term “substantially limits” is “not meant to be a demanding standard” and &haebnstrued
broadly in favor of expansive coverage.” 29 C.F.R. 8§ 1630.2(j)(1)(i). “An impairment need not
prevent, or significantly or severely restrict, the individual froniquaring a major life activity
in order to be considered substantially limitinigl’ 8 1630.2(j)(1)(ii).Additionally, “[t]he
effects of an impairnmg lasting or expected to last fewer than six months can be substantially
limiting” for purposes of establishing a disability under the ACRee id§ 1630.2(j)(1)(ix). The
impairment need only “substantially limit[ ] the ability of an individual to performagor life
activity as compared to most people in the general populatldng 1630.2(j)(1)(ii).

The regulations likewisgive guidance on cases whergsitould easilybe concluded
that a plaintiff is disabled, including cases where the plaintiff suffers ‘inoajor depressive

disorder.” 29 C.F.R. 8§ 1630.2(j)(3)(iii). According to the regulatioqdammtiff suffering from
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“major depressive disorder” is substantially limitedhe major life activity of “brain function.”
Id. The defendant does not challenige validity of theregulations and the plaintiff does not
argue that the regulations are owed any deference by this Gince the plaintiff's claims fail
regardless fathe disability determinatigrthe Court will assume, without deciding, that the
plaintiff is a qualified individual with a disabilitsgs a result of her diagnosed depression.

2. Adverse Employment Actions

The plaintiffs Complaint identifies numerous actions taken against her jefieedant
from 2007 through 2011SeeCompl. 11 7-21. As discussed previously, however, only claims
timely submitted tahe EEO have been exhausted and are eligible for review in the instant
action. SeeSteele v. Schafeb35 F.3d 689, 693 (D.Cir. 2008) (“[A] court may not consider a
discrimination claim that has not been exhausted . . . .”). Accordinglhdqglaintiffs discrete
discrimination claim to survivehe plaintiff musthave alleged an adverse employment action in
her EEO complaintThe plaintiffs FirstEEO Complaint alleges discrimination when her
supervisor “(1) questioned/harassed [the plaintiff] about [her] use of the Faedicdl Leave
Act (FMLA); and (2) deniedthe plaintiff's] request to work from home SeeEEO
Investigative Report, Tab 5 at 1. Thus, althodghglaintiff's Complaint in this action
references her placement on AWOL sta@esmpl. T 8, her forced removal from the office
building,id. { 16, he months of administrative leavie,, and her thirty days of unpaid leaa,
1 17, she failed to exhaust her administrative remedies with respect to thoss, actd they
will not be considered for purposes of the plaifgtifflaim of discrimination.

The same standard applies to assessing adverse employment actiofistienddrand
the Rehabilitation Act Chambers v. Sebeliué F. Supp. 3d 118, 1ZD.D.C. 2013) (citing
Norris v. Salazar885 F. Supp. 2d 402, 419-420 (D.D.C. 2012)). “adverse mployment

action” is *‘a significant change in employment status, such as hiringy fiiaiing to promote,
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reassignment with significantly different responsibilities, or a decisiosig significant

change in benefits.”Baird v. Gotbaum662 F.3d 1246, 1248 (D.Cir. 2011) (quotingdouglas

v. Donovan 559 F.3d 549, 552 (D.@ir. 2009));see also Stewart v. Ashcrd362 F.3d 422, 426
(D.C.Cir. 2003) (“[An] [a]dverse employment action .[entails a] tangible employment action
evidenced by firingfailing to promote, a considerable change in benefits, or reassignment with
significantly different responsibilities.”).

An adverse employment action occurs if an employee “experiences materiallyeadvers
consequences affecting the terms, conditionprigileges of employment or future employment
opportunities such that a reasonable trier of fact could find objectively tahgitste” Forkkio v.
Powell 306 F.3d 1127, 1131 (D.C. Cir. 2002)N]ot everything that makes an employee
unhappy,” however,i$ an actionable adverse actioB4dird, 662 F.3d at 1250 (quotirigouglas
v. Donovan 559 F.3d 549, 552 (D.@ir. 2009)). Courts have routinely recognized the
difference between “purely subjective injutiesn the one handnd “objectively tangible
harm” on the other.See, e.g., Holcomb v. PowelB3 F.3d 889, 902 (D.Cir. 2006) (internal
guotation marks omitted)Sinceadverse employment actions must be “significant” and entalil
“objectively tangible harm,” the Supreme Court has recognized that “in mostadsesse
employment actions] inflict[ ] direct economic harmBdrlington Indus., Inc. v. Ellerttb24 U.S.
742, 761-62 (1998) (emphasis addeds. a result, “[c]ourts . . have consistently focused on
‘ultimate employment decisions such as hiring, granting leave, discharging, promoting, and
compensating ... [and not] interlocutory or mediate decisions having no immediateipéfiec
employment coditions.” Taylor v. FDIG 132 F.3d 753, 764 (D.Cir. 1997).

The plaintiff alleges that Ms. Smittharassed” her regardimgr use of FMLA, yet offers

no factual support for such a conclusory allegation. Indeed, to the extent thé plati
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alleged any facts (as opposed to conclusions) relating to the deferdaatsment, those facts
evidence only thater supervisorsought additional medical information frahme plaintiffto
verify her leave requestsGenerally, requests for medical information do not rise to the level of
an adverse employment actiortGordon v. U.S. Capitol Polic®23 F. Supp. 2d 112, 117
(D.D.C. 2013) (citing-ranklin v. Potter 600 F. Supp. 2d 38, 70-71 (D.D.C. 2009) (“The Court
finds that defendant’s requests for plaintiff's updated medical information . . netre
materially adversactions.”));Koch v. Schapirp699 F. Supp. 2d 3, 14 (D.D.C. 2010) (“Absent
some tangible effect on the employee’s terms and conditions of employnwhéomaterial
harm, an employer’s request for medical documentation for the purpose of asaassing
employee’s creditability or determining an appropriate accommodation aredverse
employment action.”)

The plaintiffalso alleges thahe defendant denied her Flexiplace application because of
discrimination. Generallybeing denied the ability to work from home . . . is a minor
annoyance, not an adverse actioBéckham v. Nat'l R.R. Passenger Coif86 F. Supp. 2d
130, 149 (D.D.C. 2010}%ee alsd\Ng v. LaHo0d 952 F. Supp. 2d 85, 96 (D.D.C. 2018unter
v. Dist. of Columbia No. 09-01491, 2012 WL 7040239, at *4 (D.D.C. Sept. 12, 2012) (“The
denial of Plaintiff's request to work at home as opposed to the office cannot heerired as
an adverse employment actionByrd v. Vilsack931 F. Supp. 2d 27, 41-42 (D.D.C. 2013).
Nevertheless, iKline v. Berry 404 F. App’x 505, 506-07 (D.C. Cir. 2010), the D.C. Circuit
determined that a denial of a request to telecommute “could conatitaigverse employment
action.” Therefore, for purposes of this motion, the Court will assume, without deciding, that the
denial of he plaintiffs Flexiplace application constitutes an adverse action under the

Rehabilitation Act.

29



3. No Reasonable Jury Could Find that the DOE Discriminated Agairist Plaintiff in
Denying her FlexiplaceApplication

Thedefendantasserts thahe plaintiffs Flexiplace application was denied because her
application was incompleteSince thelefendant has proffered a non-discriminatory reason for
the adverse employment actjahe Court must “proceed to the ultimate question of
discriminationvel non” Wiley v. Glassmarbl1 F.3d 151, 156 (D.C. Cir. 2007),wnether “the
employee produced sufficient evidence for a reasonable jury to find that the ertgdsgerted
non-discriminatory reason &s not the actual reason and that the employer intentionally
discriminated against the employee. . Brady, 520 F.3d at 494.

In making this evaluation of the defendant’s proffered non-discriminatory reason, t
Court looks to the undisputed evidemcéhe record submitted by the parties and the plaintiff's
own allegations in the Complaint. This evidence shows thedral weeks aftehe plaintiff
submitted her EExiplace applications. Browne informed her that her application was
incomplete and required more supporting medical documentation. Pl.’s Aff. at 25; Brdfwne A
at 3. Additionally, Ms. Browne has averred theg plaintiffs application lacked “a plan . . . that
would address any dependent care issues as outlined by the Office of Rdlloyeanational
Affairs’ Handbook for Flexiplace.” Brownaff. at 3. In responsé#he plaintiffclaims that Ms.
Brown had a “responsibility to address the perceived problems [with the apl]caiih the
plaintiff,” Pl.’'s Resp. Def.’s Statementsfedicts (“Pl.'s SMF) at { 31, ECF No. 14-1, and
“violated the Flexiplac@olicy when Ms. Browne knew there was a problem with the application
of [the plaintiff] and failed to raise it toer,” Pl.'s SMF § 33Yet, the emails submitted ke
plaintiff to the EEO demonstrate that Ms. Browaid respondo the plaintiffanddid notify the
plaintiff of the inadequacy of the submitted documentation. Indeed, Ms. Brownkeold t

plaintiff on July 19, 2010 thahé plaintiff's “flexiplace application is incomplefeecause Ms.
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Browne] did not receive supporting medical documentation.” Pl.’s Aff. at 26. Ms. Bralsoe
supplied he plaintiffwith a copy of the [Exiplacepolicy so that she could be sure to submit all
the required materialdd. Additionally, although the plaintiff claims that she was denied “the
option of mediation” to resolvihe Flexiplace disputeseePl.’s Mem. at 10, the Flexiplace
Handbook states that “[e]mployer decisions regarding Flexiplace may be appeéled) a
‘Step One’ grievance,” whicitself “may be appealed to arbitratiorséeFlexiplace Handbook
at 55. The plaintf's own failureto appeal the Flexiplace determination is not evidence of
discrimination byheremployer. The plaintiff has offered nothing from which a reasonable jury
could determine that the defendarféisserted nofliscriminatory reason was not the actual
reason anthat the employer intentionally discriminated against the employeBrady, 520
F.3d at 494.

C. Retaliation Claim

“To prove retaliation, the plaintiff generally must establish that he or sheelifi¢ a
materially adverse action (ii) because he orfsdee brought or threatened to bring a
discrimination claini. Baloch v. Kempthorné50 F.3d 1191, 1198 (D.C. Cir. 2008). The
requirement of a materially adverse actiom retaliation clainfsweeps more broadly” thahe
adverse employment action reaanrent of a discrete discrimination claifee Gaujacq v. EDF,
Inc., 601 F.3d 565, 577 (D.Cir. 2010);see also Baird662 F.3d at 1250 (noting that “the
concept of adverse action is somewhat broader” in retaliation cldagch 550 F.3d at 1198
n. 4 (“Adverse actions' in the retaliation context encompass a broader sweep of #dtéion

those in a pure discrimination claim.”). “[T]he anti-retaliation provision, unhieesubstantive

19 Additionally, although the plaintiff referencascolleague’s statemeifiat the plaintiff wastargeted because of
her emotional responses, those allegations refer to actions takesn yrithin 2008 thatwerenot exhausted by
the plaintiff. SeeRush Aff. at2. Actions taken by a different supervisor from a different time peri@datrenough
for a reasonable jury to discount the proffered explanation for the detif pfaintiffs Flexiplace application.
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provision, is not limited to discriminatory actions that affecttdrens and conditions of
employment.’Burlington N. & Santa Fe Ry. Co. v. Whi%8 U.S. 53, 64 (20063ee also
Mogenhan v. Napolitan®13 F.3d 1162, 1166 (D.C. Cir. 2010) (“[T]Berlington Northern
standard [applies] to retaliation claims under the Rehabilitation Act as well as Title V
Rather,[a]n employer can effectively retaliate against an employee by taking acbbns n
directly related to his employment or by causing him hartside the workplace.’ld. at 63
Ultimately, the antiretaliation provision “prohibits any employer action that ‘well might have
dissuaded a reasonable worker from making or supporting a charge of discriminhation.’
Thompson v. N. Am. Stainless, 1B1 S. Ct. 863, 868 (2011) (quotiBgrlington Northern 548
U.S. at 68.

In determining what qualifies as a materiadigverse actigrthe Supreme Court has
provided two important guiding principles that are at times in tension with one andther. T
Court has made clear that “[t|he antiretaliation provision protects an individuabnogfl
retaliation, but from retaliation that produces an injury or haBurlington Northern548 U.S
at 67 In this vein, the Court has said that it “speak[s] of material adversity” bethisse
important to separate significainbm trivial harms.” Id. at 68 Thus, “petty slights, minor
annoyances, and simple lack of good manners” cannot qualify as materialiyeade®ons.id.
The Court also has similarly emphasized that the standard of material gohedesg to
“reactionsof a reasonable employee” because “the provision's standard for judging harbemus
objective” in order to “avoid[ ] the uncertainties and unfair discrepanciesdhgtlague a
judicial effort to determine a plaintiff's unusual subjective feelindgd.’at 68-69. At the same
time, however, “[g]iven the broad statutory text and the variety of workplace cemexhich

retaliation may occur, [the Rehabilitation Actasjtiretaliation provision is simply not reducible
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to a comprehensive set of clear ruleEhibmpsonl131 S. Ct. at 868Instead the Court has
“phrase[d] the standard in general terms because the significance of angdioémretaliation
will often depend upon the particular circumstances. Context matBendifigton Northern 548
U.S.at 69 In other words, “an act that would be immaterial in some situations is material in
others.”ld. (internal quotation marks omitted).

The plaintiffalleges that Ms. Browne and Mr. Dixon retaliated against her for pursuing
her EEO Complaint and, as noted, her First EEO Complaint contained no allegations of
retaliation Second EEO Compl. (“Both [Ms. Brown and Mr. Dixon] have continued to harass,
discriminate and reprise against me, since the initial filing of my first Equal Empldym
Opportunity (EEO) case in early 2010.”). As a result, only those factual tedieg@ost-dating
theFirstEEO Complaint can serve as the basigHerplaintiff's retaliation claim.

The plaintiffs Second EEO Complaint provides a litany of grievances over a span of
several months following héfirst EEOComplaint. Specificallythe plaintiffalleges that shél)
received a letter of reprimand, (2) was approached “from behind very abruptigr Bupset”
supervisor and was asked about the status of a report in a “very harsh and angry)toas,” (3
sent an email by her supervisor stating that her work assignment waghtétravard,” and then
contradicted the content of the email in a fe@éace meeting, (4) was placed on leave
restrictions (hours after decliniig mediate her dispute) because she was supposedly “absent
and tardy” the prior month, (5) was denied certain leave requests, (6) wad aemien
representative during a meeting to disahgsplaintiff's use of leave (and whichet plaintiff
believed b be a “disciplinary” meeting), (7) was asked to “walk hard copy” documents to
departmental supervisors, (8) was denied a “third party neutral” during engeéh her

supervisor to discuss a work assignment, (9) was counseled by Ms. Browne regardsegdie
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leave, (10) received “very rude and disrespectful” comments regardingia téaser” she

offered during a staff meeting, (11) failed to receive information regardingdr&rassignment
resulting in an “extremely rough estimate of potential Kirfgd) was accused of being “paid to
do nothing” in a closed-door meeting, (13) received the lowest performance dpprtisa

office, (14) had carts located near her office that were not removed by her sogerdi5) was

told that she was “unprofessional” in her use of the phones, and (16) was told again edhé¢o us
phones.SeeSecond EEO Compl.

The bulk of he plaintiffs complaints do not warrant serious analysis but instead
compris€‘those petty slights or minor annoyances that often tid@emt work and that all
employees experience” and to which “[a]n employee's decision to report distomibahavior
[will not] immunize.” Burlington Northern548 U.S. at 68. Simply put, “not everything that
makes an employee unhappy is an actionable adverse action. Minor and even tplagihrent
actions that an irritable, chipn-the-shoulder employee did not like would otherwise form the
basis of a discrimination suitBridgeforth v. Jewell721 F.3d 661, 663 (D.C. Cir. 2013)
(quotingRussell vPrincipi, 257 F.3d 815, 818 (D.Cir. 2001)). Such is the case here, where
the plaintiff has alleged repeated confrontations regarding her use oktbieoiet, was
requested to hand deliver documents, suffered minor public embarrassageptovided a letter
of reprimand, and had disagreements over the scdper afork assignmentsSeeBaloch 550
F.3d at 1199 (finding that letter of reprimand did not constitute materially adsetren);
Bonnette v. Shinseld07 F. Supp. 2d 54, 70-71 (D.D.C. 2012) (finding that “oral reprimand,”
“public embarrassment,” “micromanage[mengrid other “purely subjective injuries or
disagreements about management policies and decislwhsdt constitute materially adverse

actiors). Threeof the plairiff's claims, however, do warrant closer analysis:ttig)plaintiffs

34



performance review; (2he plaintiffs leave restriction; and (3) the denial of certaithef
plaintiff’s leave requests.

“[P]erformance reviews typically constitute adverse asionly when attached to
financial harms. Baloch 550 F.3d at 119%ee also Weber v. Battis#94 F.3d 179, 185-86
(D.C.Cir. 2007) (holding that performance evaluations were “adverse actions insofar as they
resulted in [plaintiff] losing a financiamv&ard or an award of leave$ge also Francis v. Perez
970 F. Supp. 2d 48, 63 (D.D.C. 20&8§d, 2014 WL 3013727 (D.C. Cir. May 16, 2014he
plaintiff has put forward no allegations or facts inrbeord to indicate that her performance
review, which stated that she “met expectationsgulted in any financial harithus, her
performance evaluation does not rise to the level of a materially adverse emmpi@gation
sufficient to support heetaliationclaim.

Although te plaintiffs Second EEQComplaint alleges that she walaced orfleave
restriction,”she does not provide any context regarding the restriction or any evidence to
conclude that it would hawtissuaded a reasonable employee from pursuing an EEQ akaim
required. SeeBurlington Northern548 U.S. at 68. For example,ouglas-Slade v. LaHood
793 F. Supp. 2d 82, 98 (D.D.C. 201the plaintiff argued that leave restriction was imposed in
retaliation for filing an EEO complaint. The court rejected the plaintiff's claicabse the
plaintiff “fail[ ed] to articulate any basis from which the Court may conclude that [the leave
restriction] either affected ¢éhterms or conditions of her employment or would have dissuaded a
reasonable employee from pursuing an EEO clailn.,’ seealso Baloch 550 F.3cat 1199
(D.C. Cir. 2008) (holdig that “sick leave restrictionfpquiring that a physician certify the
problem and date of treatment each time [the plaintiff] submitted a leave requestdt@as

materially adverse actipn The plaintiff may indeed have felt constrained by the leave
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restrictions, but[t] he fact that the restrictions imposed a negligible burden on the plaintiff's
employment conditions mitigate any deterrent effect a reasonable employeeascitbe to
them? Baloch v. Norton517 F. Supp. 2d 345, 356 (D.D.C. 20Gij:d sub nomBaloch v.
Kempthorne550 F.3d 1191 (D.C. Cir. 2008T.he plairiff has presented no evidence to
indicate the type of leave restriction, the duration of the leave restrictianycosts imposed
by the leave restriction. Accordinglfe plaintiffs leave restrictiomloesnot qualify as a
materially adverse action sufficient to sustain a claim for retaliation.

Finally, the plaintiffpresents evidence that tiweeoccasions her requests leave
approvalweredenied. Specificallythe plaintiffs January 20, 2011 request for several hours of
administrative leave due to elevated blood pressure was denied; her FebAgdriréquest for
thirty minutes of Leave Without Pay was denied; and her January 26, 2011 request for 275 hour
of administrative leave was deni€dSeeSecond EEO ComplThe plaintiffhas not, however,
alleged any financial harm resulting from these deni@ke Morales v. GotbayiNo 10€v-221,
2014 WL 2031244, at *19 (D.D.C. May 19, 2014) (“Although some courts in this district have
found a deniabf advanced sick leave to be an adverse action, those cases involved either a
signification period of time-three to four weeks of sick leave—or a showing of financial harm
from the denial.” (internal citations omitted)). Moreover, any harm suffieyeheplaintiff as a
result of the denial of a few hours of administrative leavedeasinimisand, consequently, not
material. Seeid.; see also Dorns v. Geithné92 F. Supp. 2d 119, 134 (D.D.C. 2010) (“[E]ven
assuming that the denial of advanced sick leave is actionable, the amount in questiotobere is
de minimisto be considered ‘material’ or ‘significant.””). As such, the plaiistiffenial of leave

does nogualify as a material adverse action.

1t is unclear from the plainti$ EEO Complaint whether thanuary 26, 201flnal leave request was
subsequently approved once she provided evidence that her son’s schdelayad. SeeSecond EECCompl.at
5.
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Moreover even assuming that th@aintiff’'s leaverestrictions and leavéeniak could
constitute a materially adverse action, no reasonable jury could find titrtieel leave was
retaliationfor the plaintifffiling the FirstEEO Complaint six months earli&r. The plaintiffhas
offered no factén support of her contention that the denial was the result of retalitaalone
sufficient facts from which a reasonable jury could find thatdeniedeave requests were the
result of retaliation.Taylor v. Solis571 F.3d 1313, 1322 (D.C. Cir. 2009) (findiran“inference
of retaliatory motive based upon the ‘mere proximity’ in time between [the plashfifihg her
first suit and the AWOL listing two and ortnadf months later” to be “untenableNor canthe
plaintiff bootstrap the other incidents referenced in the Second EEO Complaint into her
retaliation claim as such incidents “do not amount to the ‘pattdrantagonism’ required for a
reasonale jury to infer . . . retaliat[ion] . . . Id. at 1323.Rather, the other grievances discussed
by the plaintiffamount only to “petty slights.1d. Finally, althougrthe plaintiff notes that her
timekeeperMarlisa Cornitchersubmitted an affidavit stating that “[clJomplainant is accurate
when she puts in her leave and is accurate and very detailed when it comes tosheetsrend
recording her time,Aff. of Marlisa Cornitcher, ROI Ex. 13, at the affidavit was submittetd
the EEO on November 23, 2010, or two months prior to the January 2011 leave denials. The
affiant has no knowledge regarding the detail$efglaintiffs subsequent leave requests and,
with respect tdhe plaintiffs prior leave reques the record indicates this. Browne approved
every single request SeeROIl ex. 14. There is simply nothing in the record on which a jury

could base a finding of retaliation.

2 Theplaintiff filed herFirst EEO Complaint in July 2010, but the alleged denials of leave occurreduaryamd

February 2011 Even the EEO Investigative Report was completed on December 13, 2@ddreothan a month

prior to the alleged incidents.

!3|ndeed the investigative report from the First EEO Complaimws thathe plaintifftook approved leaven

January 11, 2010, January 22, 2010, January 27, 2010, January 28, 2010, March 3, 200107 \2&10, March 18,

2010, March 19, 2010, March 23, 2010, March 24, 2010, May 13, 2010, May 20, 2010, May 24, 2010, May 25,

2010, May 26, 2010, May 27, 2010, May 28, 2010, May 31, 2010, June 1, 2010, June 2, 2010, June 3, 2010, June 4,

37



D. Hostile Work Environment Claim

In the enployment discrimination context, a work environment is considered “hostile”
when it is “permeated with discriminatory intimidation, ridicule, and insult that is muftlg
severe or pervasive to alter the conditions of the victim's employment anel amesbusive
working environment.Oncale v. Sundowner Offshore Servs.,,I1523 U.S. 75, 78 (1998)
(quotingHarris v. Forklift Systems, Inc510 U.S. 17, 21 (1993)A\yissi-Etoh v. Fannie Mae
712 F.3d 572, 577 (D.Cir. 2013);Baloch 550 F.3d at 1201“The key terms, then, are
‘severe,’ ‘pervasive,” and ‘abusive,” as not just any offensive or discrimiynatarduct rises to
an actionable hostile work environmenidnes v. GlaxoSmithKline, LL.€55 F. Supp. 2d 138,
149 (D.D.C. 2010) (quotingester v. Mtsios 290 F.Supp. 2d 11, 22 (D.D.C. 2003@g also
Petersv. District of Columbia873 F. Supp. 2d 158, 188—-89 (D.D.C. 2QT2rner v. Shinseki
824 F. Supp. 2d 99, 123-24 (D.D.C. 20109yrns v. Geithner692 F. Supp. 2d 119, 135-36
(D.D.C.2010) (citingHendricks v. Paulsqrb20 F. Supp. 2d 65, 89 (D.D.C.200Rpberson v.
Snow 404 F. Supp. 2d 79, 89-90 (D.D.C. 2005).

To determine whether a work environment is sufficiently “hostile” to suppodia cthe
Court must look at the totality of circumstances, including “the frequency ofgbendinatory
conduct; its severity; whether it is physically threatening or humiliating, or aofferesive
utterance; and whether it unreasonably interferes with an employee'pevirknance.”Harris,
510 U.S. at 23. “[C]onduct must be extreme to amount to a change in the terms and carfditions
employment . . ".Faragher v. City of Boca Ratph24 U.S. 775, 788 (1998). The standard is
demanding to ensure that the aigerimimation laws do not become a “general civility code”

for the workplace.SeeFaragher, 524 U.S. at 788 (quotin@ncale 523 U.Sat 80

2010, June 7, 2010, June 8, 2010, June 9, 2010, June 10, 2010, ROO1Iune 14, 2010, June 15, 2010, June
16, 2010, June 17, 2010, June 18, 2010, June 28, 2010, July 8, 2010, July 1&n@01l§,20, 2010.SeeROI Ex.
14.
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As an initial mattergven assuminthe plaintiff exhausted her hostile work environment
claim, not every potential incident of discrimination over the course of her emghbyran be
considered in evaluating her claifunderNational Rail Road Passenger Corporation
Morgan 536 U.S. 101, 118 (2002),“an act contributing to the claim occurs within the filing
period, the entire time period of the hostile environment may be considered by acthat f
purposes of determining liability."The Morgan principle is not, however, an open sesame to
recovery for timebarred violations.”Baird, 662 F.3cat 1251 A timebarred incident “can
qualify as ‘part of the same actionable hostile environment claim’ only if [it ejwately linked
into a coherent hostile environment clainid. The D.C. Circui has explained th&lorgan
requires an inquiry into whether thee-barred incidents “involve[he same typef
employment actions, occunglatively frequently, and [arglerpetrated by the same managers
as the timelfiled incidents. Id. (alterations in originalfquotingMorgan 536 U.S. at 120-21).
Likewise, where a timbarred incident “had no relation to the [timely-filed] acts . . . or for some
other reason, such as certain intervening action by the employer, was no lehgétheasame
hostile environment claim,” such an incident need not be considkite@internal quotations
omitted). The D.C. Circuit also cited approvinglyWdilkie v. Department of Health & Human
Services 638 F.3d 944, 951 (8th Cir. 2011), for the proposition that a court should examine the
“nature, frequency, and severity” of the tiiarred incidentsBaird, 662 F.3d at 1251.

Applying these principals to the instant cabe, plaintiff may not invoke the incidents
described in her Complaint from 2007—2008 in support of her hostile work environment claim.
Therefore, althougthe plaintiffs Complaint references her placement on AWOL status, Compl.
1 8, her forced removal from the office buildindy, { 16, her months of administrative leank,

and her thirty days of unpaid leave, I 17, those incidents will not be considered in evaluating
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the plaintiffs hostile work environment claim. Those events occurred in 2007 and 2008, a full
two years prior to the hostile work events alleged in the pitsn8econd EEO G@mplaint;
occurredunder the direction of a different supervisor, siktse Browne succeeded MSmithin
2010; and represent wholly different types of employment actions from thergrésvdescribed
in the plaintiffs Second EEAQComplaint. Thus, such claims did not “occur frequently,” were not
the same “type of employment action[]” and were not “perpetrated by the same managers
Baird, 662 F.3d at 1251.

While the plaintiffs work environment wasfrom her perspectiveéthardly ideal” and
“her relationship with her supervisor was straihdter hostile environment allegations Isoil
down to“complaints based on a lack of communication with her supervisor, the handling of her
sick leave, and an unsatisfactory performance evaluaWgiliams v. Spencei883 F. Supp. 2d
165, 181 (D.D.C. 2012). Such “common workplace challenges do not show an environment so
pervaded with discriminatory abuse as to alter the condibbipdaintiff's employment.” Id..;
see also Hussain v. Nicholso#35 F.3d 359, 36®7 (D.C. Cir. 2006) (affirming summary
judgment for defendant on hostile work environment claim because no reasonglieujlar
find a hostile work environment based on a denial of promotion, denial of medical leave, poor
performance evahtions, and threats of terminatjpriNurriddin v. Bolden 674 F.Supp.2d 64,
93-94 (D.D.C.2009) (finding insufficient allegations for a hostile work environment claim when
plaintiff alleged that “management passed him over for performance awardsedows
performance evaluations, unfairly reprimanded and criticized him, made atisgaremeks
about his EEO complaints, closely scrutinized his work, refused him a window cuenl@ved
some of his duties, . denied his requests to travel or otherwise failed to provide support for his

work with staffing andunding [, . . .] den[ied] a noncompetitive promotion, den[ied] a within
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grade increase, and oppos[ed] his transfer to another office or detail assignmé&he
plaintiff’'s hostile work environment claim failbecause the incidentshe identifies do not
demonstrate a work environment geefmeated with discriminatory intimidation, ridicule, and
insult that is sufficiently severe or pervasive to alter the conditions of the'siemployment
and create an abusive working environme®intale 523 U.S. at 78.
V. CONCLUSION

The Court holdshat the plaintiff's voluntary withdrawal from the administrative process
following more thanl80-days of goodiaith compliance with the EEO investigation does not
preclude a finding that the plaintiff exhausted her administrative remel@msethelesshe
Court finds that the plaintiff failed to exhaust her remedies falistretediscriminatory
incidents prior to March 23, 2010 and failed to exhaust her administrative remedies for he
retaliation and hostile work environment claimgheir entirety Further, the Court assumes,
without decidingthat the plaintiff qualifies for the protections of the Rehabilitation Act and
holds that the plaintiff did not suffer an adverse employment asfi@m the defendant made
inquiries into her leave requests and that no reasonable jury could find that the defendant
discriminated against the plaintiff denyingherFlexiplace application. Finally, even if the
plaintiff had exhausted her administrative remedies with respéet tetaliation and hostile
work environment claims, the conduct described in the Second EEO Complaint does not amount

to retaliation or a hostile work environment.
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For the reasons stated above, the defendant’s motion for summary judgmentis. grant

An appropriateéOrderaccompaniethis Memorandum Opinion.
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