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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JETHRO COE, JR
Plaintiff, Civil Action No.: 12-1059RC)
V. Re Document No.: 10, 14
JOHN MCHUGH

Defendant.

MEMORANDUM OPINION

GRANTING THE DEFENDANT’'SMOTION TO DISMISS OR IN THE ALTERNATIVE , FOR SUMMARY
JUDGMENT ; DENYING THE PLAINTIFF 'SCROSSMOTION FOR SUMMARY JUDGMENT

[. INTRODUCTION

This action seeks review of a decision by the Army Board for Correction aaMili
Records ("ABCMR”or “Board”). The plaintiffis a U.S. Army veteran, who claims that when he
served in the military, he unjustly received an adverse Officer EvaluatiporR“OER”). He
later obtaned a sworn statement from tieutenant clmnel who had written thallegedly
adverse OER, which recanted his negative comments and review. The plaintifethan
application with the ABCMRo amend the OER, which was denied. The plaintiff now files this
action, appealing that decision, pursuant to the Administrative ProcedufAREt") . Heseeks
correction of his military record, and alslaims thabecause of the allegedly adverse OB,
was barred from promotion and was essentially forced to réithre.defendant has filed a
motion to dismiss, or in th@ternative, for summary judgmenin response, the plaintiff has
filed a crosamotionfor summary judgment. Becaube Board evaluated all of the evidence

before it and applied the relevant Army regulation in its analysis, itsialeeiss welreasoned
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and not arbitrary and capricious. The defendant’s motion for summary judgmeméfsrihe

granted, and the plaintiff's claims are dismissed.

lIl. FACTUAL ALLEGATIONS AND PROCEDURAL BACKGROUND

The plaintiff is a U.S. Army veteran withirty years of servicePI's SVIF { L At some
point between October of 1992 and July of 1993, while serving in the Army, he received a
directive from the Department of the Army USSOCOM to cancel an operationeisexerat
had been requested by the Deputy Chief of Staff, Logistics, who was thédffdaanior rater.
Id. {1 5. The plaintiff was instructed to submit a Disposition Form canceling the exertisd, w
he did. Id. § 6. He forwarded the form to his rater and senior rater, explaining what had
happenedld. The plaintiff claims that uporeturn from temporary duty, the senior rater was
upset that the plaintiff had canceled his operatidn.In August of 1993, the plaintiff received
an OER that stated that the plaintiff's “overbearing nature ha[d] diminishedl&i®nship with
peopk and overall effectiveness.” Def.’s SMF § 10. The plaintiff claims that tle s
written by Lieutenant Colonel Seetin at the direction of the senior raterywab angry at the
plaintiff for having canceled the operatioRl.’s SMF{ 8.

In 2010, the plaintiff obtained a sworn statement from Lieutenant Colonel Seetin, which
recanted his negative comments in the OER and substituted positive language te.itlel pfa
9. On July 16, 2010, the plaintiff applied to the ABCMRekingcorrections to theDER, and
asserting that the OER was the result of bias and prejudice by the ratimgofidef.’'s SMF §
19. On September 23, 2010, the ABCMR, in a unanimous decision, denied the plaintiff's request
for corrections to the OER. §21. The plaintiff has now filed this action appealing that

decision, pursuant to the Administrative Procedure setking correction of that record. He



alsoalleges that because of the allegedly adverse OER, he was barred frastiggr@nd was
essentiallyforced to retire, in violation of his Fifth Amendment due process rights. The
defendant has filed a motion to dismiss, or in the alternative, for summary judgment. |
response, the plaintiff has filed a cramstion for summary judgmeniThe Gurt now turns to

the parties’ arguments and the applicable legal standards.

Il . LEGAL STANDARDS
A. Legal Standard for Summary JudgmentWhen Reviewing a Final Agency Action

Under Rule 56(a), summary judgment is appropriate when the pleadings and the evidence
demamstrate that “there is no genuine dispute as to any material fact and the mewvsitierd to
judgment as a matter of lawld. In a case involving review of a final agency action under the
AdministrativeProceduréict, 5 U.S.C. 8§ 706, however, the standard set forth in Rule 56(a) does
not apply because of tlweurt’slimited role in reviewing the administrative recor8eeNat'l
Wilderness Inst. v. United Stat&emy Corps of Eng'rs2005 WL 691775, *7 (D.D.C. 2005)

Fund for Animals v. BabbijtB03 F.Supp. 96, 105 (D.D.C. 199&jmended on other grounds,
967 F.Supp. 6 (D.D.C. 1997).

Under the APAthe agency’soleis to resolve factual issues to arrive at a decision that is
supported by the administrative record jl@tithe function of the disict court is to determine
whether or not as a matter of law the evidence in the administrative reconittgthe agency
to make the decision it did.SeeOccidental Eng'g Co. v. INS53 F.2d 766, 769—70 (9th Cir.

1985) see also Northwest Motorcyddess'n v. United States Dep't of Agricultui® F.3d 1468,
1472 (9th Cir. 1994) (“[T]his case involves review of a final agency determination under the
[APA]; therefore, resolution of th[e] matter does not require fact finding onfleftthis court.

Ratler, the court's review is limited to the administrative record.”). Summary juddgmes
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serves as the mechanism for deciding, as a matter of law, whether the agemcig acipported
by the administrative record and otherwise consistent with the APA standavicef.r&ee
Richards v. INS554 F.2d 1173, 1177 & n. 28 (D.C. Cir. 197ded in*63 Bloch v. Powe]l227
F.Supp.2d 25, 31 (D.D.C. 2002f'd, 348 F.3d 1060 (D.C. Cir. 2003).
B. Legal Standard for Judicial Review of anABCMR Decision Under the APA

Under theAPA, an agency action may be set aside if it is “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2R&yiew of
agency actions under the “arbitrary and capricious” standard is “highly déé€rant
“presumes the agency's action to be validrivtl. Def. Fund, Inc. v. Cost|e57 F.2d 275, 283
(D.C. Cir.1981). In assessing an agency decisacmurtreviews whether “the decision was
based on a consideration of the relevant factors and whether there has beenaictdar er
judgment.” Marsh v. Or. Natural Res. Counc#90 U.S. 360, 378 (1989) (internal quotation
marks and citation omitted)The scope of the Court's review under this standard ‘is narrow and
a court is not to substitute itsdgment for that of the agency.Motor Vehicle Mfrs. Ass'n v.
State Farm Mut. Auto. Ins. Cal63 U.S. 29, 30 (1983“[A] reviewing court may not set aside
an agency [decision] that is rational, based on consideration of the relevard, faotl within
the scope of the authority delegated to the agency by the statute,” so longgehtyehas
“examine[d] the relevant data and articulate[d] a satisfactquiapation for its action including
a ‘rational connection between the facts found thedchoice mad€.’ Id. at 42—43 (quoting
Burlington Truck Lines, Inc. v. United Stat831 U.S. 156, 168 (1962)Indeed, nothing more
than a “brief statement” is necessary, as long as the agency explains “why itoctiosehat it

did.” Tourus Record259 F.3d at 737. If the court can “reasonably discern[]” the agency’s



path, it will uphold the agency’s decisioRub. Ctizen 988 F.2d at 197 (citinBowman
Transp., Inc. v. Arkansas-Best Freight Sys.,, 4t9 U.S. 281, 286 (1974)).

Moreover, Wile judicial review of an agency's actions is generally narrow and subject t
a presumption of validity, review of the Board's decisions in particular undaPhes
“unusually deferential.SeePiersall v. Wintey 435 F.3d 319, 324 (D.Cir. 2006)(citing Kreis
v. Sec'y of Air Force866 F.2d 1508, 1514 (D.C. Cir. 1989Military boards such as the
ABCMR are entitled to greater deference than civilian administrative agei@adsway, 366
F. Supp. 2d at 53 (citinigreis v. Air Force 866 F.2d 1508, 1514-15 (D.C. Cir. 1989)). When
reviewing a decision of the Boara @urt's “inquiry focuses not on whether the Armas
‘substantively correct’ . . . but rather on whetherABCMR's explanations for that choice
demonstrate thda] defendant[fpermissibly exercisedtf] discretion and made a choice that is
supported bt least substantial evidenceHill v. Geren 597 F.Supp.2d 23, 29 (D.D.C. 2009)
(internal citation omitted)A court need only find that the decision of a military review board
“minimally contains a rational connection between the facts found and the clrauee’m
Frizelle v. Slater111 F.3d 172, 176 (D.C. Cir. 1997) (internal quotation marks and citations
omitted).*

C. The Court Grants the Defendant’s Motion for Summary Judgment

The defendant argues that summagdgment should be granted in its favor because the

Board’s decision was not arbitrary or capricious. Def.’s Mot. at 23. The fflamiinters that

the Boardailed to examine the complete record or to address his specific argurRérgsdviot.

! The plaintiff's complaint requested back pay, allowances, and a promotionhd&utke

defendant argued that this Court lacks jurisdiction over such cldimpldintiffconceded that these
claims donot fall under the scope of the APA, and withdrew théth’s Mot. at 10. Further, the
government contends that the plaintiff's claim failed because he daflanota cognizable property or
liberty interest in continued sgce. Def.’s Mot. at 17. But the plaintiff failed to respond to this
argument, and therefore conceded it.



at 11. Specifically, the plaintiff contends, the Board did not discuss whether the &Edhw
aberration after thirty years of purportedly outstanding evaluationst ditdnot properly
consider Lieutenant Colon8eetin’s revised statementisl. at 1213.
The ABCMR is required to “decide cases on the evidence of reaonith means that
“[i]t is not an investigative body.” 32 C.F.R. 8 581.3helBoardconsidered Army Regulation
No. 623-105 (“regulation”) in its analysis. Admin Record (“AR”) at 5. The reguiati
“prescribes the policy for completing evaluation reports and associated suppwthat are the
basis for the Army’s Evaluation Reporting System.” App’x, Dckt [#10-3] at 13. Chayptei s
the regulatiorgoverns the Officer Evaluation Redsd3rogram, which outlines the burden of
proof and type of evidencequiredfor a successfUDER appeal.ld. at 18. In its decisionthe
Board aescibed how the regulation states that an evaluation that has become part of an officer’s
official record ispresumed tdvave been prepared by the proper designating rating officials, and
that itis also presumed to lmerrect AR at 9. Theregulationchapter states
The burden of proof rests with the appellant. Accordingly, to justify deletion or
amendment of a report, the appellant must produce evidence that establishearmtearly
convincingly that — (1) The presumption of regularity . . . should not be applied to the
report upder consideration. (2) Action is warranted to correct a material rar@zuracy,
or injustice.
App’x at 182
The Board considered the plaintiff's application for correctiohi®mmilitary record, its

supporting documents, and the military personnel records of the officer involved. ARtz 5.

Board described how one part of the OER stated that the plaintiff mentoratiaddoldiers in

2 The Board looked at an outdated version of the regulaad\pp’x at 12,but because the

language did nachange between it and the new version, that error was harrBessicarilla Apache
Nation v. U.S. Dep't of the Interip613 F.3d 1112, 1121 (D.C. Cir. 20107 ke harmless error rule
applies to agency action because [iJf the agency's mistake didfecttthe outcome, if it did not
prejudice the petitioner, it would be senseless to vacate and remancbfsideration.”finternal
guotation marks and citation omitted).



need, assigned a female solider with a disability to overcome obstacles aedasemdical
retirement, provided joint service professional development training fordmramt officers, and
enjoyedother accomplishments, including executing an aggressive lateral trangfermpy
strengthening property accountability of items valued at over twenty billidarsiochnd provided
thorough, detailed, and timely asset shortage information and analysis. ARra Board also
considered how the s®r ratorstated in the OER that the plaintiff was “Above Center of Mass,”
supported the command “to the utmost,” “modernized” their property accounting dgpabil
disciplined their unit control of equipment, “devoted endless hours toward the advancement and
profession[al] development of his subordinates,” and that he was a “demanding Velaoler”

knew how to “obtain excellence in everything that he [didiR at 7.

In addition the OER stated that the plaintiff's “overbearing nature ha[d] diminished his
relationship with people and hiserall effectiveness.ld. The Board noted that the plaintiff
commentedn 1993 that the OER was unprofessional, and that itativegcomments were a
form of retaliation for the aforementioned incideid. at 7. Further the Board considered
Lieutenant ColoneSeetin’s sworn statemefrom 2010, whicldeclaredhat the OER w&“out-
of-balance” and “an injusti¢eo the plaintiffs “professional work ethics, his professionalism
and his military career.’Ild. at 14. Ultimately, the Board concludethatthis “statement][,]
alone[, was] not sufficient” tmmeetthe burden of proof that the contested OER wiaccurate or
unjust. Id. at 14. The Board also noted that the sworn statement was obtained “more than 15
years after the OEmad beenprepared andappearedo be“based on retrospective thinking.”
Id. at 10. The Boad thereforeconcluded that the plaintiff did noffer enaugh evidence to show
that his rating officials had not complied with regulatory requiremerdggadtuae him in a fair

and unbiased manneld. Thus, the Board stated, the plaintiff did not provide “compelling



evidence to overcome the presumption of regularity” with regard t@atwg officials’
evaluation.Id.

The Board appeats havearrived at a welleasoned conclusion, ageviewedall of the
evidencan the record, and concluded that a singular statement from the rator yét@enafter
the-fact was insufficient to clearly and convincingly rebut the presumptiothtn®ER was fair
and unbiased. To that end, this Circuit has held on multiple occasions that pstsitéiments
from ratings officerghat reflect a change of heart as to presgireviewsare not sufficient
evidence for a successful appesllusengo v. White286 F.3d 535, 539 (D.C. Cir. 2002)
(holding thata rater’s post hoc change of heart was insufficient to alter a prior OER because
Army Regulation 623-10fandates thaiost hocstatements that tract an earlier adverse
review “will not be used to alter or withdraw a report,” as “raters may attemptract
otherwise accurate assessments when requested to do so by their disappoieted offich is
insufficient to overcome the presumption of regularity regarding the exaijéinternal
citations omitted)Cone v. Caldera223 F.3d 789, 794 (D.C. Cir. 200@etermining that post
hoc statements by a rating official would not be accepted to amend an OER bedause suc
statements “often reflect retrospective thinking, or second thoughts, prompadappellant’s
non-selection or other unfavorable personnel aatlaimed to be the sole result of a contested
report,”andsuch changes were considered “reflections” of the rater’s “sympathyefpitahs of
his subordinates, rather than as accurate statements of his original intéatia( citation
omitted). Further, the fact that much of the OER is filled with glowing praise of the plaintiff
lends further credence to the presumption thatg fair and balance

Based on an overading ofUnited States v. Vierrethe27 Fed. Cl. 357 (Ct. CI. 1992),

the plaintiff contends that the Board did not discuss whether the OER was an @befftati



thirty years of purportedly outstanding evaluatiods,but nothing in the record indicates that
the plaintiff provided thirty years worth of evaluations for the Boaméweew, or even that it
presentedhat argument to the Boarske generallAR 5-11.2 Rather, the Board examined the
relevant data and established a rational connection between the facts it foumel @ecigion
that it made. SeeMotor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins, @a&3 U.S. 29, 30
(1983). The Court thus concludes ttieg Board's “explanations for [its] choice demonstrate that
[it] ‘permissibly exercised [its] discretion and made a choice that is sigoploy at least
substantial evidence. Hill Dermaceuticals, Inc. v. FDA709 F.3d 44, 47 (D.C. Cir. 2013)
(internal citation omitted)Its decisionwasnot “arbitrary and capriciovisand the defendant is
thereforeentitled to judgment as a matter of lageeTindal v. McHugh2013 WL 2255200, at
*16 (D.D.C. May 23, 2013) (holding that because the ABCMR apg@ieay regulationsin its
analysis an@valuatedll of the evidence before it, its decision was supported at least by
substantial evidence, and was not arbitrary and capricious). Accordingly, thdatgfe motion
for summaryjudgments granted, the plaintiff'srossmotion forsummaryjudgments denied

and the plaintiff's claims are dismissed

3 Moreover, as thdefendanpoints out, the record demonstrates that the OE$sa¢ was not the

only less-tharstellar OER from that time period. DefGpp’'nat16.
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V. CONCLUSION
For thereasonstated aboviehe Court grantthe defendans motion to dismissor in the
alternative, for summary judgmemind deniethe plaintiff's crosamotion for summary
judgment. An order consistent with this Memorandum Opinion is separately and

contemporaneously issued this"2fay ofSeptember2013.

RUDOLPH CONTRERAS
United States District Judge
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