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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LISA KOKER,
Plaintiff,
V. Civil Action No. 12-1069RBW)

AURORA LOAN SERVICING LLC,
etal.,

Defendants.
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MEMORANDUM OPINION

Plaintiff Lisa Koker brings this action against Aurora Loan Servicihg; (‘Aurora’),
Mortgage Electronic Registrations Systems, InRIERS’), James E. Clarke, and Atlantic Law
Group, LLC (“Atlantic Law”), asserting claims fawrongful foreclosure and unlawful trade
practices in violation of District of Columband federal law SeeVerified Complaint for
Injunctive Relief Damages, Declaratory andh@r Equitable Relief and Civil Penalties
(“Compl.”) 11 993. Currently before the Court are two motions to dismiss filed by Aurora and
MERS (the“Lender Defendants”), and Clarke and AtiarLaw (the “Trustee Defendants”).

Upon careful consideration of the parties’ submisstathg Court concludes for the following

reasons that the defendants’ motions must be granted.

! In addition to the filings already identified, the Court considered the follpaithmissions and their supporting
exhibits in rendering its decision: Aurora Loan Services LLC’s andddge Electronic Registration Systems,
Inc.’'s Memorandum of Law in Support of Motion to Dismiss Complaint (“LendefisDMem.”); the Memorandum
of Law in Support of Defendants James E. Clarke and Atlantic LawpGrbG’s Motion to Dismiss Plaintiff's
Complaint (“Trustee Defs.” Mem.”); the plairftd Opposition to Aurora Loan Servicing, LLC’s and Mortgage
Electronic Registration Systems, Inc.’s Motion to Dismiss Complaint (‘Résder Defs. Opp’n”); the plaintiff's
Opposition to Defendant James E. Clarke’s and Defendant Atlantic krewp@&LC’s Motion to Dismiss Complaint
(“Pls.” Trustee Defs. Opp’n”); and Aurora’s and MERS'’s Reply ipf8ut of Motion to Dismiss Complaint
(“Lender Defs.’ Reply”).
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|. BACKGROUND

The complaint contains the following allegations. On November 9, 2006, the plaintiff
purchased residential real estate located at 4754 6th Place, N.E., Washington, D.Gh20017 (
“Property”). Compl. 1 2, 7. She “refinanced the Property on March 26, 2007, and the Deed of
Trust. . . was recorded among the Land Records of the District of Columbia on April 4, 2007”
(the “Deed of Trust”).Id. § 8. Although [t]he lender referenced in the Deed ofstrwas
American Brokers Conduit,” id., Aurora is now the “purported noteholder for the Propdrty,”

3. MERSwas “a corporation acting as the nominee of American Brokers Conduit and then . . .
Aurora,” and was also “the beneficiary of the Deed of Trukt.”J 4. Clarke “served as the
Substitute Trustee” under the Deed of Trust, and is a member of Atlamticld. 7 56.

In “June 2008, [the p]laintiff commenced communication with Aurora regarding a loan
modification.” Id.  15. She sought the loan modification because she was experiencing
“financial hardship . . . due to the circumstances surroundingitiorce.” Id. The plaintiff
subsequently entered into three forbearance agreements with Aurora betne20d8 and
February 2009 Seeid. 11115-17. Although the plaintiff paid Aurora in accordance with the
terms of heforbearance agreement'/Aurora initiated [floreclosure proceedings” as to the
Property “on February 13, 2009, after Aurora had received the [plaintifftglimstallment
payment.” Id. 1 18.

“On August 17, 2009, [the p]laintiff filed a Chapter 13 Bankruptcy case” in the United
States Bankruptcy Court for the District of Columbia “in an attempt to preveaddsure and
save her home.ld. { 19. The Bankruptcy Court confirmed “a Chapter 13 plan . . . on

November 11, 2009,” and entered a “Consent Order Modifying the Stay . . . on April 30, 2010.”



Id. “However, the stay was eventually lifted and Aurora proceeded with foueelaad . . .
conducted a foreclosure sale [of] the Property on September 21, 2610.”

Following the foreclosure sal&urora initiated a Complainfor Possession dReal
Property in the Landlord Tenant Branch of the Superior Court of the District of Galum
[(“Superior Court”)]Jon January 4, 2011.1d. “On February 1, 2011tHe glaintiff filed a
Verified Answer Interposing Pleas of Title” in tisaiperior Court actionld. The Superior
Court subsequently entered, with the parties’ consent, a “protective order/umdgrtakuiring
the plaintiff “to pay $1200.00 into the Court Registry each monilth.”The case was then
certified to the CivilDivision” of the Superior Courtld. The plaintiff, however, failed “to make
certain protective order paymentdd. Consequently, the Superior Court sanctioned the
plaintiff by striking her plea of title defense on November 18, 2011, and transfieeredse back
to the Landlord Tenant Branclid. The Superior Court then granted Aurora’s motion for
summary judgment on March 6, 2012, and issued a Writ of Restitution on March 13]@012.

The plaintiff instituted this action in the Superior CourtMarch 21, 2012. Aurora then
removed the cade this Court on June 29, 201Zhe plaintiff's complaint asserts the following
thirteen counts:

e Count I (Violation of D.C. Code § 28-3904Against Defendant Aurora)
e Count Il (Violation of D.C. Code § 42-815—Agair’sit Defendants)
e Count lll (Violation of D.C. Code § 47-1431—AgaifdERS, James E. Clarke, and

Atlantic Law)

e Count IV (Violation of D.C. Code § 28-3904—Against All Defendants)
e CountV (Breach of ContractAgainst All Defendants)

e Count VI (Tortiousinterference with a ContraetAgainst All Defendants)



e Count VII (Breach of the Duty of Good Faith and Fair Dealirggainst All Defendants)
e Count VIII (Breach of Fiduciary Duty-Against James E. Clarke and Atlantic Law)
e Count IX (Violation of 12 U.S.C. § 2605Against Defendants Aurora aMERYS)
e Count X (Declaratory Relief/Quiet TiteAgainst All Defendants)
e Count XI (Equitable EstoppelAgainst All Defendants)
e Count XII (Unjust Enrichment—Against All Defendants)
e Count XIII (Injunctive Relief—Against All Defendats)
Id. 11 993.
The Lender Defendants and Trustee Defendants have now moved to dismiss the
complaintpursuant to Federal Rule of Civil Procedure 12(b)(6).
[I. STANDARD OF REVIEW
A Rule 12(b)(6) motion tests whether the complaint “state[s] a claim whach relief
can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss [under Rule
12(b)(6)], a complaint must contain sufficient factual matter, acceptideago ‘state a claim to

relief that is plausible on its face.Ashcroftv. Igbal 556 U.S. 662, 678 (2009) (quotiBell

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007A.plaintiff receives the Benefit of all

inferences that can be derived from the facts alleg@da” Nat'l Ins. Co. v. FDIC, 642 F.3d

1137, 1139 (D.C. Cir. 2011) (internal quotation marks and citation omitBad)aising a‘sheer
possibility that a defendant has acted unlawfully” fails to satisfy thalfplziusibility
requirement.Igbal, 556 U.S. at 678Rather, aclaim is facially plausible “when th@aintiff
pleads factual content that allows the court to draw [a] reasonable inferanhtieetdefendant is

liable for the misconduct allegedId. (citing Twombly, 550 U.S. at 556). While the Court must



“assume [the] veracity” of any “wepleaded fatual allegations” in the complaint, conclusory
allegations “are not entitled to the assumption of trutd."at 679.

“l n determining whether a complaint states a claim, the court may consider the facts
alleged in the complaint, documents attached thereto or incorporated therein, tensl ohat

which it may take judicial noticé. Abhe & Svoboda, Inc. v. Chao, 508 F.3d 1052, 1059 (D.C.

Cir. 2007)(citation omitted). And among the documents “subject to judicial notice on a motion

to dismiss are “public records,” Kaempe v. Myer367 F.3d 958, 965 (D.C. Cir. 2004), which

includes records from other court proceedings, Covad Commc’ns Co. v. Bell Atl. Corp., 407

F.3d 1220, 1222 (D.C. Cir. 2005).
A defendant may raise affirmative defenses, suchtaatesf limitations andes

judicatg in a Rule 12(b)(6) motionSeeSmith-Haynie v. Dist. of Columbia, 155 F.3d 575, 578

(D.C. Cir. 1998) (statute of limitations}tanton v. Dist. of Columbia Ct. of App., 127 F.3d 72,

76-77 (D.C. Cir. 1997)résjudicatg; Jenson v. Huerta, 828 F. Supp. 2d 174, 179 (D.D.C. 2011)

(resjudicatg. “[B] ecause statute of limitations issues often depend on contested questions of
fact, dismissal is appropriate only if the complaint on its face is conclusinehbarred”

Firesbne v. Firestone, 76 F.3d 1205, 1209 (D.C. Cir. 1996). Similadgug may grant a

motion to dismiss based oasjudicataonly “when the defense appears on the face of the
complaint and any materials of which tt@urt may take judicial notice.”Jenson, 828 F. Supp.
2d at 179citation omitted).
[11. ANALYSIS
1 Count | of the Complaint (Violation of D.C. Code § 28-3904 Against Aurora)
Count | of the complaint alleges that Aurora violatee District of Columbia Consumer

Protection Proceduresct (“D.C. Consumer Protection Act”), D.C. Code § 28-3904 (2001), by



offering her “unconscionable repayment terms” in three forbearance agredragmeen June

2008 and February 2009 that “wrongfully forced [her] into foreclosure.” Compl. {{ 15-18, 23.

Aurora contendghat this claim igime-barred. Lender Defs.” Mem. at 7-8. The Court agrees.
“A plaintiff must bring an action based on the Consumer Protection Procedures Act

within three years ‘from the time the right to maintain the action accrubhiittay v. Wells

Fargo Home Mortg., 953 A.2d 308, 323 (D.C. 2008) (quoting D.C. Code § 12-301). And

“Iw] here the fact of an injury can be readily determined, a claim accrues for puptises
statute of limitations at thénte the injury actually occurs.”ld. at 324 (citation omittedgee

alsoNews WorldCommc'ns, Inc. v. Thompsen, 878 A.2d 1218, 1222 (D.C. 2005) (“[A] cause

of action accrues when its elements are present, so that the plaintiff couldimaisticcessful
suit.”). Thus, inMurray, theDistrict of Colunbia Court of Appeals held thite claims of home
mortgagoraunder the D.C. Consumer Protection Aglating to doreclosure sale accruahen
“the trustees inguted foreclosure proceedings,” becatls® marked the point when thkaim
“could have been brought878 A.2d at 324. Such is the case here: Count | of the complaint
alleges thafurora offered the plaintiff “unconscionable repayment terimghree forbearance
agreements between June 2008 and Februaryt@@0dtimately caised her to bavrongfully
forced . . . into foreclosure.” Compl. 11 15-18, Bcausdhe plaintiff's purportednjury is
based ontheforeclosure of the Propertgeeid. 11 2324, her claim accrued, ashurray, at the
time Aurora initiated foreclage proceedings on February 13, 2009Yid8,because that is
when the clainfcould have been brought.The plaintiff filed this action on March 21, 2012,
more than three years after her claim accrued on February 13, P6@2laim isherefore
conclwsivelytime-barred a discerned from the face of tbemplaint. SeeFirestone, 76 F.3d at

1209.



The plaintiff resists thisonclusion on several grounds, none of which are persuasive.
First, the plaintiff contends that her claig‘not time barred bewise it is believed that [the
plaintiff was in contact with . . . Aurora through September 2010.” Bénler Defs.Opp’n at
6. But these allegations are nowhere to be found in the complaint,[ging dxiomatic that a
complaint may not be amended by the briefs in opposition to a motion to disnigvianus v.

Dist. of Columbia, 530 F. Supp. 2d 46, 74 n.25 (D.D.C. 2007) (citation omitiedny event,

even if the Court considered these new allegations, they would not save the plalatiffsom
being timebarred. The new allegations merely assert that the plaintiff had some sort of
“contact” with Aurora througlseptembe2010; they do natlaim that theplaintiff entered into
another forbearance agreement with Aurora or that Aurora engaged in amabletimisconduct
under the D.C. Consumer Protection Aating this time period

Second, the plaintiff argues that Count | of the complaint is “not time barred baghe
theory of equitable estoppelPls.’ Lender Defs.Opp’n at 6. “Equitable estoppel . . . comes
into play if the defendant takes active steps to prevent the plaintiff from suing iti time

Gonzalez v. Internacional De Elevadores, S.A., 891 A.2d 227, 241 (D.C. 2006) (citation

omitted);accordChung v.DOJ, 333 F.3d 273, 278 (D.C. Cir. 2003Equitable estoppel’

precludes a defendant, becaukhkis own inequitable conduct—such as promising not to raise
the statute of limitationdefense—from invoking the statute of limitatiori}. Although a

plaintiff need not plead egable estoppel in the complaint because itis affirmative defense
that[the] defendant must proyethe plaintiff must set forth sufficient allegations to justify the
application of the equitable estoppel doctrine if a defendant does “rthisefiatutef

limitations as a defense Firestone, 76 F.3dt 1210 (emphasis added). The ptdirhas failed

to do so hereNeitherher complaint nor her opposition brief provide any details concerning how



Aurora purportedly tried to prevent the plaintifbin timely filing suit. Rather, her equitable
estoppel theory is based on conclusory allegations devoid of factual cdaea@ompl. T 79-
82 (alleging that the “[d]efendants dedstopped from asserting the statute of limitations as an
affirmative deénse against the [p]laintiff due to the [d]efendants own fraudulent concealment of
wrongdoing,” and that the plaintiff “filed suit promptly upon discovering][d#ssential facts that
give rise to the claims described herein, which the [d]efendants krigvaing willfully
concealed”). The plaintiff's theory is also undermined by other allegations cothglaint,

which indicate that the plaintiffad all the facts necessary to bring her D.C. Consumer
Protection Act clainwhenAurorainitiated faeclosurgproceedings on February 13, 2009.
Indeed, by that date, the plaintiff knew that Aurora had offereddmer shéhadacceptedjhe
allegedly unconscionable repayment plans, and that Aurasaonethelesforeclosing on the
Property. Seeid. 11 2024, id., Exhibit (“Ex.”) 5 (February 13, 2009 lettelelivered by certified
mail, notifying the plaintiff of Aurora’s intent to foreclose on the ProperBgcause there is no
specificallegation that Aurora engaged in conduct that prevented the plaintiftifraaty
pursuing her claim under the D.C. Consumer Protection Act, the Court discdrasisitor
invoking the doctrine of equitable estoppel.

Third, the plaintiff asserts that Count | of the complaint is not{baged based on the
discovery rule. PlsLender DefsOpp’n at 6.“A claim usually accrues for statute of
limitations purposes when injury occurs, but in cases where the relationship betwiaen e
injury and the alleged tortious conduct [is] obscure,” District of Columbia coldet¢mine]]

when the claim accrues through application of the discovery rule.” Brin v. S.BWAstbrs,

902 A.2d 784, 792 (D.C. 2006) (citation omitted). The plaintiff simply assumes, witlput a

supporting analysighat the disceery rule applies in thisase._SePl.’s Lender DefsOpp’n at



6-7. That assumption is incorre@s in Murray, this is a case “[w]here the fact of [thjury
can be readily determingt because the injury is based on Aurora’s initiation of foreclosure
proceedings. 953 A.2d at 324. Consequettily plaintiff's “claim accrue[dfor purposes of
the statute of limitations at thiene the injury actually occur[ed],”” id., and the discovery rule is
not applicable to her claim under the D.C. Consumer Protection Act.

For allof these resons, the Court will grant the Lender Defendants’ matotismiss
Count | of the complaint as tirdzarred.
2. Count Il of the Complaint (Violation of D.C. Code 8§ 42-815 Against All Defendants)

Count Il of the complaint asserts that all sefents violated various provisionstbe
District of Columbia’s foreclosure statute,C. Code § 42-815 (2001)y issuing a defective
notice of foreclosure sale and by failitoydeliver the notic@roperly to the plaintiff.See
Compl. 1 26-36.

The Caurt notes initially that it is unclear what cause of action the plaintiff is intending to
assert in Count Il of the complaintsbfarasit is intended to asseah independent cause of

actionunder § 42-815, the claifails as a matter of law. S&®ung v. 1st Am. Fin. Servs., 992

F. Supp. 440, 445 (D.D.C. 1998) (“No court has ever recognized an independent cause of action
under 8§ 45-715(b) [now codified at § 42-815]. The appropriate avenue to assert a violation of
this section is a claim of wrongfubfeclosure, in which a party can attack a foreclosureee it

has been completedas contrary to law.”).Insofar as Count Il of the complams$serts a

common law claim fowrongful foreclosure against the defendants based on their purported
violations of § 42-815the Court will separately address the claim with respect to each

defendant.SeeJohnson v. Fairfax Vill. Condo. IV Unit Owners Ass’n, 641 A.2d 495, 505 (D.C.




1994) (“[A]n action for wrongful or improper foreclosure may lie where the propevier
sustains damages by reason of a foreclosure executed in a manner contraty. to law.

A. Wrongful Foreclosure Claim Against Aurora

Aurora asserts that the plaintiff's wrongful foreclosure claim is dasyethe claim
preclusion doctrineSeelender Defs.” Mem. at 19“Under the doctrine of claim preclusion . .
., avalid final judgment on the merits absolutely bars the same parties fronatialitifpe same

claim in a subsequent proceedingParker v. Martin, 905 A.2d 756, 762 (D.C. 2006) (citation

omitted)? “ A final judgment on thenerits embodies all of a parsytights arising out of the
transaction involved, and a party will be foreclosed from later seeking relieédrasis of

issues which might have been raised in the prior actidd.{citation omitted). In applying the
doctrine, District of Columbia courts “consider ‘(1) whether the claim wasleated finally in

the first action; (2) whether the present claim is the same as the claim which wd®raidich
might have been rass in the prior proceeding; and (3) whether the party against whom the plea

is asserted was a party or in privity with a party in the prior cagdwell v. Elwell, 947 A.2d

1136, 1140 (D.C. 2008) (citation omitted).

Here, it is cleafrom the face othe complainthat all the requirements of claim
preclusion are satisfied=irst, it is undisputed thaheruling of the Superior Court’s Landlord
Tenant Branclyranting Aurora’s motion for summary judgment and declaring Aurora in lawful
possession of thPropertyconstitutes a final judgment on the meri&eCompl. § 19. Second,

the plaintiff’'s wrongful foreclosure claim in this cagguld havebeen raised as a defense in the

2 Pursuant to the Full Faith and Credit statute, 28 U.S.C. § 1738 (2006), tharDstiapply the grclusion law of
the District of Columbia because the judgment at issue was rendered bpénmSQourt of the District of
Columbia. SeeMarrese v. Am. Acad. of Orthopaedic Surgeati®) U.S. 373, 380 (198%‘The preclusive effect of
a state court judgent in a subsequent federal lawsuit generally is determined bylltfetfuand credit statute . . . .
This statute directs a federal court to refer to the preclusion law of therStatech judgment was rendered.”).

10



Superior Court actigrasthe claimchallengesAurora’s ownership interest in the Property and
thusits “authority to maintain the. . Landlord Tenant action against [p]laintiff’ in the Superior

Court. Id. § 31;seeHenderson v. Snider Bros., Inc., 439 A.2d 481, 486 (D.C. 1981) (en banc)

(“The grounds asserted in the complaint here could have been a good defense toltiseiferec
Having failed to raise the defense, [the plaintifis¢ now barred from raising it here as a

separate cause of awt.”) (construing Maryland law); Threatt v. Winston, 907 A.2d 780, 782

n.3 (D.C. 2006)“[T] he prior judgment established that [the defendaaf entitled to
possession of the apartment, and, as a result, the court issued process authoricigpthe e
[The plaintiff] therefore cannot succeed in his claim of wrongful eviction withallifying the
initial judgment or impairing rights established in the initial actiBe.long as it remains
undisturbed, the prior judgment precludes [the plaintifislv claim.”). Third, Aurora and the
plaintiff were parties both to this case ahd Superior Court action.

The plaintiff argues that hevrongful foreclosure claim against Aurora is not barred
because the Superior Court struck “her plea of title defense and jury demand .anc®a fr
[her] fail[ure] to make certain protectiveder payments,” and, consequently, “the claims arising
from [her] plea of title defense were not adjudicated in the Landlandniecase.” Pl.’s Lender
Defs.Opp’n at 14-15. This argumemisconstrues basic concepts of claim preclusidether
the phintiff's wrongful foreclosure claim waactuallyadjudicated in the Superior Coudtian is
immaterial; what matteris that the plaintiftould haveaised the claim before the Superior

Court. SeePatton v. Klein, 746 A.2d 866, 870 (D.C. 1999)he [claim preclusion] doctrine

operates to bar in the second action not only claims which were actually raiseéirst,that
also those arising out of the same transaction which could have been raisedglairiife

concedes that she did ralserwrondul foreclosure allegations in the Superior Court, but that

11



the claim was stricken as a result of her failure to make agie&d payments. In other words,
she had &ull and fairopportunity to litigate the claim but squandered that opportunifgibyg
to comply withher courtimposed obligations. This Court is no position to second guess the
Superior Court’s imposition of sanctions on the plaintifit®ruling grantingsummary judgment
to Aurora.

B. Wrongful Foreclosure Claim Against MERS and the Trustee Defendants

With respect ttMERS, Count Il of the complaint alleges that “the Deed of Appointment
of Substitué Trustee is defective becald&RS did not have the authority as merely the
‘nominee’ to appoint the Substitute Trustee. Only the noteholder has the authority totaomina
the Substitute Trustee and, in this case, the noteholder did not appear as a palgé¢d thie
Appointment of Substitute Trustee.” Compl. § 30. As to the Trustee Defendants, therompla
alleges that “the Notice d¢foreclosure was defective because . . . Clarke . . . did not have the
authority to act as the Trustee at the time that the Notice of Foreclosurecoeted.”1d. 1 29.

The plaintiffdoes not explain hotheseallegatiors giverise to acommon law clan of
wrongful foreclosure againMERS or the Trustee DefendantSeePl.’s Lender DefsOpp’n at
7-8; Pl.’s Trusee DefsOpp’n at 5-6. Wh# she does assert that thefendants’ conduct
collectivelyviolated the foreclosure statuggeCompl. §f 32-3@hat statute only imposes
obligations upon “the holder of the note . . . or its agent,” D.C. Code § 42-§th(hich in

this case if\urora. Furthermordghe complaint alleges thAurorainitiatedtheforeclosure

proceedings, ndUERS or the Truste DefendantsSeeCompl. 11 18, 31Based on these
allegationsthe Court finds that the complaint fails to state a plausible claimrfmngful

foreclosure against MERS or the Trustee Defendants.

12



Accordingly, the Court will grant the defendants’ motions to dismiss Counthieof t
complaint.

3. Count |11 of the Complaint (Violation of D.C. Code § 47-1431 Against MERS,
Clarke, and Atlantic L aw)

Count Il of the complaint alleges thsltERS, Clarke, and Atlantic Law violated D.C.
Code § 47-1431 (200by failing to properly assign the Deed of Trust to Aurbr&ompl. {1
38-41. Section 47-1431 provides in pertinent part that:

Within 30 days after . . . an economic interest in real property is transferred . . . all

transferees of, and all holders of the security interest in, real pregbettyrecord

a fully acknowledged copy of the deed or other document, including the lot and

square number of the real property transferred or encumbered, with the Recorder

of Deeds of the District of Columbia.

D.C. Code § 47-1431(a)If a person fails to record the deed or other document, as required by
8§ 47-1431, there shall be imposed on the person an additional penalty in the amount of $250.”
Id. § 47-1433(c).

The defendants argue that § 47-1431(a) does not create a private right of action and that
the plaintiff's claim thus fails as a matter of laBeel.ender Defs.” Mem. at 9; Trustee Defs.’
Mem. at 5. Secton 47-1431(a) does not expressly confer a private right of actither,
violators of the statute facely a monetary fineSeeD.C. Code § 47-1433(c)So"“[i]f a

private right of action for damages under [the statute] is to exist, . . . it must daljudi

inferred, or as is commonly stated, implied.” Dorsey v. U.S. D@'abor, 41 F.3d 1551, 1554

(D.C. Cir. 1994). And “[t]lhe burden is on [the plaintiff] to demonstrate that, in spite of the

absence of any explicit authorization, the D.C. Council intended to imply aaighetfor

% Despite the fact that Count |1l of the compladmly mentionsMERS, Clarke, and Atlantic Law, the plaintiff's
opposition brief argues that the claim is asserted against Aurora aSeell.’s Lender Defs. Opp’n at8. As
previously noted, however, the plaintiff cannot amendcbenplaint by way of her opposition brieffdicManus 530
F. Supp. 2d at 74 n.25. Thus, the Court will consider Count Il ag lasserted only against MERS, Clarke, and
Atlantic Law.

13



damages for violations of” § 47-1431(adoates v. Elzie768 A.2d 997, 1001 (D.C. 20p

(discussing the factors relevantdetermining whether Bistrict of Columbiastatutegives rise
to animplied cause of action). The plaintiff has failed to carry this burden. Indeepshees
no analysis on the point and silppssumeshatshe may sue for a violation of the statute.
Because the plaintiff has not shown that 8 47-1341(a) authorizes a private rightrof theti
Court will grant the defendants’ motions to dismiss Count Ill of the complaint.

4, Count IV of the Complaint (Violation of D.C. Code § 28-3904 Against All
Defendants)

Count IV of the complaint alleges that all defendants violated an unspecifiedqmuafis
the D.C. Consumer Protection Act by “proceeding with a wrongful foreclosurevghlfan]
erroneous Notice of Foreclosure Sale that did not reflect the proper noteholder and did not
accurately state the amount owed on the note or the cure amount,” and by Auriang’'§ofii a
wrongful complaint for possession in the Superior Court.” Confpf3#6. This counts
duplicative ofCount lland must be dismissed for the reasons discissgedat 1313. Namely,
the claim is barred by the claim preclusion doctrine insofar as it challengesa8actions
relating to theforeclosure on the Progg becausette plaintiff could haveaisal the claim in the
Superior Court action, and is precluded from doing so now as a result of the Superior Court’s
final judgment on the meritsAnd to the extent that the claim seeks to hold the non-Aurora
defendats liable for wrongful foeclosure, it fails to state a plausible claim to relief. In addition,
the plaintiff fails to respond to the Leéer Defendants’ contentidhat aforeclosure is not a
“consumer transaction” to which the D.C. Consumer Protection Act apgdielsender Defs.’

Mem. at10-11; Pl.’s Opp’n to Lender Defs.” Mem. at B0, the Court will deem the&rgument

conceded. Seeewis v. Dist. of Columbia, No. 10-5275, 2011 WL 321711, at *1 (D.C. Cir. Feb.

2, 2011) (per curiam(}”It is well undestood in this Circuit that when a plaintiff files an

14



opposition to a dispositive motion and addresses only certain arguments raiseddfglant,
a court may treat those arguments that the plaintiff failed to address as dohqgdeting

Hopkins v. Women'’s Div., Ger8d. of Global Ministries284 F. Supp. 2d 15, 25 (D.D.C. 2003),

aff'd, 98 FE App’x 8 (D.C.Cir. 2004))). Accordingly,the Court will grant the defendants’
motiors to dismiss Count IV of the complaint.
5. Count V of the Complaint (Breach of Contract Against All Defendants)

Count V of the complairdlleges that the defendants breached their contractual
obligations to the plaintiff by “failing to properly assign the Note and Dedaust, failing to
follow proper procedure in the foreclosure on the Property[,] and failing to prdpsgfer the
[P]roperty to Aurora.” Compl. {1 48-51.

As to Aurora, his claimmust be dismissed feeverakreasons First,the plaintiffdoes
not respond to Aurora’s arguments urging dismissal of tiemgéeel ender Defs.” Mem. at 12;
Pl.’s Lender DefsOpp’n at 11, sohe arguments will be deemed conced8delLewis, 2011
WL 321711, at *1. Second, even if the Couere to reach the merits of thiaim, it does not
state a [ausible claim to reliebecausgas Aurora points ouseelender Defs.” Mem. at 12, the
plaintiff's allegations areontradictory and sellefeating. The plaintiff's theory appears to be
tha Aurora breached its contraetl obligations under the Note and Deed of Thystamong
other things, failing to ensure that the Note was assigned properly from Am&rakers
Conduit(the original lender)a Aurora. Bultf, as the plaintiff allegesAurora was not the holder

of the Note, then Arora was not a party to the contractanddAurora could not have breached a

contract to which it was not a parteeTsintolas Realty Co. v. Mendez, 984 A.2d 181, 187
(D.C. 2009)(“To prevail on a claim of breach of contract, a party must establish,” among other

things, “a valid cotract betweerthe parties.”). Thirdinsofar as the breaaf contract claim
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challenges the manner in whidlurora foreclosed on the Property, it is barred by claim
preclusion for the reasons discussed sapf®313.

The plaintiff's breach of contract claim fares better against MERS or the Trustee
Defendants. The claim only alleges a contractual relationshigbetthe plaintiff and Aurora.

SeeCompl. 11 5@&1 (alleging that “[t]he contract betwefhe p]laintiff and Auroravas

breached” and that the plaintiff suffered damages “[a]s a result of the Auearchles of the
contract”)(emphasis added)Thus, it fails testate a plausible claim for breach of contract

aganst the non-Aurora defendantseeS sintolas Realty984 A.2d at 187 The Court will

thereforegrant the defendants’ motions to dismiss Count V of the complaint.

6. Count VI of the Complaint (Tortious Interference with a Contract Against All
Defendants)

Count VI of the complaint alleges that all defendants tortiouslyfered with “the
contract”by “wrongfully foreclosing on the Property.” Compl. 1 54-55his claim is
duplicative of the plaintiff's other wrongful foreclosure-based claims, and lbeudtsmissed for
the reasons set forgupraat 1013.

CountVI also alleges that the defemdistortiously interfered with “the contract” by
“interfering with the [p]laintiff's abiity to perform under the Note.” Id. { 55To prevail on a
claim of tortious interference wifla] contract, a plaintiff must establish: ‘(1) the existence of a
contract, (2) defendant’s knowledge of the contract, (3) defendant’s intentionalgonecuirof
the contract’s breach, and (4) damages resulting from the breddtirray, 953 A.2d at 325
(citation omitted). The complaint des not identify what “contracCount VI is referencingbut
the Court will assume it ieferringto the Note and Deed of Trust. Proceeding under this
assumption, the complaint fails to state a plausible claim of tortious interference amitiract

against any defendant. Specificatlye complainprovides no factual enhancement for the
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conclusory allegation that the defendants intentionathgymed the breach tte plaintiff's
contractual obligations, and thus faibsnudge the plaintiff's claim &cross the line from
conceivabldo plausible.” _Igbal, 556 U.S. at 680 (quoting Twombly, 550 U.S. at 570). And
insofar aghe claim alleges that Aurora breached its own contractual obligations dgrimigpr
with the plaintiffs contractual performancét fails as a matter of lawSee Raskauskas v.

Temple Realty C0589 A.2d 17, 26 (D.C. 1991) (recognizing “the hornbook rule that ‘the

defendant’s breach of his own contract with the plaintiff is of course not a basis foirt’ of
interference with contractual relations,” whichéists from the common sense notion that a
plaintiff should not be allowed to convert a breach of contract claim icli@ra for tortious
interferencé (internal citation omitted)).

Accordingly, the Court will grant the defendants’ motions to dismiss Count Vieof t
complaint.

7. Count VII of the Complaint (Breach of the Duty of Good Faith and Fair Dealing
Against All Defendants)

Count VII of the complaint alleges that all defendants breached “their duty ofajtod
and fair dealing” by “destroy[ing] th[p]laintiff's ability to enjoy the benefits of the contraet
the quiet use and enjoyment of her home fblae had purchased.” Compl. 11 58-60.the

District of Columbia, “all contracts contain an implied duty of good faith and failirtg ™
Murray, 953 A.2d at 321 (citation omitted). Under this duty, “neither pgotya contractshall
do anything which will have the effect of destroying or injuring the right of thergtarty to
receive the fruits of the contract.Td. (citation omitted).Nor may a partyo a contract

evade[] the spirit of the contract, willfully reder[] impefect performance, or interferejlith

performance by the other party.Td. (citation omitted).
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Count VIl fails to state plausible claim to relief under thimadard. To begin with, the
implied duty of good faith and fair dealing only applies in the contexipaity’'scontractual
performanceseeid., yetCount VIl fails toidentify any contracas the predicate for thodaim.

Nor does Count VIl provide any details concerning the conduct of the defetitnts
purportedly breached the implied duty of good faith and fair dealingnstetad refers to the
“[d]efendants’ actions” in vague terms. Seempl. ] 58-60Because thedegally deficient
andconclwsory allegations fail to state a plausible claimifogach of the implied duty of good
faith and fair dealingthe Court will grant the defendants’ motions to dismiss Count VIl of the
complaint.

8. Count VIII (Breach of Fiduciary Duty Against Clarke and Atlantic L aw)

Count VIII of the complaint allges that the Trustee Defendants breaditeatiary duties
to the plaintiff. Compl. 1 63-64. Regarding the fiduciary duties of trustees and substitute
trustees, the District of Columbia Court of Appeatplaned inMurray that

atrustee under a deed of trust owes fiduciary duties both to the noteholder and to

the borrower. Substitute trustees under a deed of trust have, of course, ayfiduciar

relationship with both the lender and the borrower. As a gepeoglbsition,
trustees of deeds have only those powers and duties imposed by the trust
instrument itself, coupled with the applicable statute governing foreclodese sa

in the District of Columbia. . . . [I]n the absence of fraud, misrepresentation, over

reaching, or selflealing, trustees are not subject to any general fiduciary duties

beyond those already required by law.
953 A.2d at 324-25 (internal citations, quotation marks, and alterations omitted). Thus, for
borrowers to state a claim for breadt fiduciary duty upon which relief could be grantédis]
necessary . .[to] allege some actioan the part of the . . . trustees that violated a duty conferred

on the trustees by the trust instrument or the foreclosure statute “allege thathe . . .

trustees committeffaud, misrepresentation, self-dealing, or oreaehing.” Id. at 325.
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As an initial matter, the Trustee Defendants argue that the complaint preseasssriorb
holding Atlantic Law liable for breach affiduciary duty. Tristee Defs.” Mem. at 7. The
plaintiff does not respond to this argumesgePl.’s Trustee DefsOpp’n at 10-11, so the Court
will deem it concededSeelLewis, 2011 WL 321711, at *1. Howevayenif the ruling was
based ornthe meritsof the argumentthe Court would agree with tieustee Defendants’
position. The complaint alleges th@liarke“purportedly served as the Substitute Trustee,”
Compl. § 5, and that “[u]pon information and belief, . . . Clask& member of [Atlantic Law],”
id. 1 6. But it makes no specific allegations regarding Atlantic Law’s condlieile Atlantic
Law could conceivably be held liable for Clarke’s actions based on an ageany thesuch
theory is pleaded in the complaint and the Court cannot advance it on thefjsldnahialf. See

Kiobel v. Royal Dutch Petro. Co., 621 F.3d 111, 195 (2d Cir. 2010) (a plamigt plead facts

that plausibly support an inference that an agency relationship existed inocosdevive a Rule

12(b)(6) motion); Acosta Orellana v. Crofdilnt’l, 711 F. Supp. 2d 81, 111 n.36 (D.D.C. 2010)

(same). Thus, Count VIII must be dismissed as to Atlantic Law.

As to Clarke, hecomplaintalleges that he breached his fiduciary dutiesabstitute
trusteeby “proceed[ing]with the erroneous Notiagf Foreclosure Sale that failed to state the
noteholder,” the accurat@rfount owed on the note,” antthé cure amount. Compl.  63. But
Clarke had no such fiduciary duties. Bdtle District of Columbia foreclosure statute and the
Deed of Tust require the “holder of the note . . . or its aférd., the lender)notthe trusteeto
provideadequatenotice of default anthtent to forecloseSeeD.C. Code § 42-815(b),

(c)(1)(A);* Compl., Ex. 1 (Deed of Trust) | 22 (requiring the “Lender” to givécado the

* These provisions read in their entirety:

(continua . . .)
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Borrower of aéfault and intent to foreclosas prescribed by Applicable Law”Evans v. Chase

Manhattan Mortg. Corp., No. 04-2185, 2007 WL 902306, at *6 (D.D.C. Mar. 23, 2007)

(construing Deed of Trust with identical language to the one & isghis casand stating that

“the Deed of Trust makes clear that it is the responsibility of the lender, noaskese, to notify

the borrower that default has occurred and foreclosure is imminent,” and thatgHptdlision

is consistent with [Gatrict of Columbia] law, which requires that the requisite notice be provided
by ‘the holder of the note . or its agent™ (internal citations omitted)Yhus, theplaintiff's
allegationconcerning the inadequate notice of foreclosuredaleot showthat Clarke as

substitute trusteejolated“a duty conferred . . . by the trust instrument or the foreclosure

statute” Murray, 953 A.2d at 325. On the contrary, “in the absence of fraud, misrepresentation,

overfeaching, or selflealing,”id., whicharenot alleged in Count VIII of the complair@)arke

(. . . continued)
(b) In the case of a residential mortgage, as a condition of issuance of teetodtireclose under
subsection (c) of this section, a foreclosure sale under a power of salegorawstained in any
deed of trust, mortgage, or other security instrument, shall netplakeunless the holder of the
note secured by the deed of trust, mortgage, or security instrumésatagent, shall:

(1)(A) Give written notice of default on a residential mortgageua@hdgormat and containing such
information as the Mayor shall, by ruleggcribe, by certified mail, postage prepaid, return receipt
requested, and by firslass mail, to the borrower and, if different from the borrower, to treope
who holds record title, of the real property encumbered by the deed ofiansgage, or smirity
instrument at his or her last known address; and

(B) Send a copy of the notice required by subparagraph (A) of this paragréqghMayor; and
(2) Obtain a mediation certificate in accordance with 842.02.

(c)(1)(A) A foreclosure sale undex power of sale provision contained in any deed of trust,
mortgage, or other security instrument, shall not take place uhied®lider of the note secured
by the deed of trust, mortgage, or security instrument, or its ageeg gisitten notice of the
intention to foreclose, by certified mail, postage prepaid, return temmpested, and by first
class mail, of the sale to the borrower and, if different froenbibrrower, to the person who holds
the title of record, of the real property encumberedHhsydeed of trust, mortgage, or security
instrument at his last known address.

D.C. Code § 4:B15(b}(c)(1)(A) (emphasis added).
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had a fiduciary duty under the Deed of Trust to conduditteelosure ale upon Aurora’s
invocation of the power of sale provisioegompl., Ex. 1 (Deedf Trust) { 22.

The complaint also allegéhat Clarke breached a fiduciary dutythe plaintiffby
attempting‘to convey title to Aurora with an erroneous Trustee’s Deed that containathigeg
reflecting the improper appointment of [Clarke] as the Substitute Trustee antptioper
transfer ofthe Property to Aurora.” Compl. § 68utthe complaint does not explain how this
alleged conduct violated the trust instrument or the foreclosure statute, norall®eeifraud,
misrepresentation, evreaching, or selflealing. SeeMurray, 953 A.2d at 325. And insofar as
this claim is based on the plaintiff's assertion that “Clarke was not, in factugtee with the
authority to facilitate the forectuire sale,” Pl.’s Trustee DefSpp’n at 10, iis selfdefeating.
Indeed,if Clarke was no& substitute trustee under the Deed of Tatigihe time of the
foreclosure salghen he did not owe th@aintiff any fiduciary dutiebased on a trustee
relationship at that time.

Accordingly, the Court will grant the Trustee Defendants’ motion to dismiss Cdlint V
of the complaint.

0. Count I X of the Complaint (Violation of 12 U.S.C. § 2605 Against Aurora and
MERS)

Count IX of the complaint alleges that the Lender Defendants violated a provisian of t
Real Estat&ettlement Procedurést (“RESPA”), 12 U.S.C. § 2608006), by failing “to
provide [the p]laintiff with notice of when the servicing of the loan was assigaleff,] or
transferred.” Compl. 11 67-68. The Lender Defendants move to dismiss this claivem@h se
grounds, includinghat the plaintiff has failed to allege (1) that either Aurora or MERS was a
covered “transferor or transferee servicer” witthie meaning of the RESPA,; @)at"there was

any servicing transfer that would require any notice” under the RESPA, ati{3he sffered
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the type of damages necessary to sustain a claim §i2&095 of the RESPA. Lender Defs.’

Mem. atl4-15. The plaintiff fails to respond to any of these arguments in her opposition brief,

seePl.’s Lender DefsOpp’n at 12-13, so the Court will e the arguments concedesee

Lewis, 2011 WL 321711, at *1. Thus, the Lender Defendants’ motion to dismiss Count IX of

the complaint will be granted.

10. Count X of the Complaint (Declaratory Relief/Quiet Title Against All Defendants)
Count X of the cmplaint seeks pudgment declaring that “Aurora has no legal right to

enfore the Note and Deed of Trust” and voiding the foreclosure SdeCompl. N 7177.

This claim is barredinder the claim preclusion doctribg theSuperior Court’'suling in the

Landlord Tenant Action finding Aurora in lawful possession of the Prop&#esupraat 1013.

Furthermorethe Lender Defendants raise several argumagiag dismissal of this clairo

which the plaintiff fails to respond. e$Lender Defs.” Mem. at 16-17 & n.1 (arguing that (1)

Count X fails to state a claim against Aurora because it does not “identih@gai party the

entity that she claims was the actual holder of the note,” artdg2)aintiff has conceded in

documents attached to thengplaintthat “Aurora is entitled to enforce the [N]ote, and effectuate

the foreclosure); Pl.’s Lender DefsOpp’n at 13. Again, the plaintiff fails to respond to the

arguments raised by the Trustee Defendants urging dismissa cibim. SeeTrustee [2fs.’

Mem. at 1213 (moving to dismiss Count X because “none of the allegations in . . . Count X

relate[] to [the Trustee Defendants]”); Pl.’s Trustee Defs. Opp’n at 11ordicgly, the Court

will deem these arguments concedssbLewis, 2011 WL 321711at *1, and thedefendants’

motions to dismiss Count X of the complaint will be granted.
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11. Count XI of the Complaint (Equitable Estoppel Against All Defendants)

Count XI of the complaint does not assert an independent claim for relief, but instead
invokes the doctrine of equitable estoppel in a preemptive responsedtatng of limitations
defensethat may be raised by tlkefendantsSeeCompl. 1 78-82. Because the Court rejected
the plaintiff's equitable estoppel argument in its consideraifd@ount | of the complaingee
supraat 7-8, which is the only count of the complaint the Court deems Itianeed,Count XI of
the complaint will be dismissed.

12. Count XII of the Complaint (Unjust Enrichment Against All Defendants)

Count XII of thecomplaint asserts a claim for unjust enrichment against all defendants,
alleging that they “have wrongfully benefitted by charging andivexgartificially inflated
mortgage payments from [the p]laintiff,” and that “[i]t would be inequitable for ftefendants
to retain the profits, benefits, and other compensation obtained by them from thegfulvron
conduct.” Compl. 1 84-85. The Lender Defendants move to dismiss this claim on the grounds
thatan unjust enrichment claim cannot be asserted where an express contract e)ests thetw
parties, and the plaintiff's own allegation acknowledge the existence of suchactoh&nder
Defs.” Mem. at 18. e Trustee Defendantsove to dismiss the claitvecause the complaint
does not allege that the plafhtnade any payments to them. Trustee Défiem. at 13. The
plaintiff yet again fails to respond these argumentsesPl.’s Lender Defs. Opp’at 1314;

Pl.’s Trustee Defs. Opp’n at 11-12, so the Court will deem them concedetle\ds, 2011 WL
321711, at *1. Accordingly, the defendants’ motitmslismiss Count XII of the complaint will

be granted.
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13. Count XI11 of the Complaint (Injunctive Relief Against All Defendants)

Count XllI of the complaint “seek[s] a permanent injunction against [the d]efenta
prevent [the d]efendants from evicting the [p]laintiff, taking possession of tpeRy,” and
“selling the Property ta third party.” Compl.  88Because thislaim challenges Aurora’s
foreclosure on and ownership interest inBeperty, it is barred under the claim preclusion
doctrine as a result of the Superior Court’s judgment finding Aurora in lawful sossed the
Property. Seesupraat 1613. Furthermorehe plaintiffhas again failetb respond to the
defendants’ @guments urging dismissal of thidaim, seeLender Defs.” Mem. at 19; Trustee
Defs.” Mem. at 14; Pl.’s Lender Defs. Opp’n at 14;$Trustee Defs. Opp’at 12, which the
Court will therefore deem concededee®ewis, 2011 WL 321711, at *1Thus, the deferahts’
motions to dismiss Count XIII of the complaimill be granted.

V. CONCLUSION
For the foregoing reasons, the @agrants the defendants’ motions to dismiss.
SO ORDERED this 3rd day of January, 2013.

REGGIE B. WALTON
United States District Judge

® The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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