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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RODNEY ARMSTEAD,

Plaintiff,

V. Civil Action No. 12-1110 (CKK)
SALLY JEWELL,

Defendant.

MEMORANDUM OPINION
(August 5, 2013)

Plaintiff Rodney Armsteadléd suit against Sally Jewé&lin her official capacity as the
Secretary of the Interior, alleging he was notcele for a position as an Engineering Equipment
Operator for the National Park Service on accairiis race, in violabn of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2000# seq. Presently before the Court is the
Defendant’s [13] Motion to Dismiss or, Alternatively, for Summary Joeigt. The Defendant
alleges the Plaintiff failed to itlate counseling wittan equal employment opportunity counselor
within forty-five days of wlen he reasonably suspected tlat had been the victim of
discrimination, and thus failed to exhaust his administrative remedies. Upon consideration of the
pleadings the relevant legal authorities, and emmary judgment record, the Court agrees
that the Plaintiff failed to exhaust his adminisitra remedies before filing suit. Accordingly, the

Defendant is entitled teummary judgment.

! Pursuant to Federal Rule of Civil Prdoee 25(d), the Courtubstitutes Sally Jewell
for Kenneth Salazar as the propefendant in this action.

2 Def.’s Mot., ECF No. [13]; Pl.'s Opp’rECF No. [15]; Def.'s Reply, ECF Nos. [17].
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I. BACKGROUND

For purposes of this motion, the Defendant, g the Court, presumes as true the well-
pleaded factual allegations in the Complaint. e TRiaintiff, an African-American male, is an
employee of the National Park Service, part of the Department of thi@int€ompl., ECF No.
[1], T 1. The Plaintiff was initially hired as a maintenance worker for the National Park Service
in May 2008, a position which the Plaintiff continuedoccupy as of the filig of the Complaint.
Id. at  12. On August 14, 2008, the Plaintiff apgplfer one of two advertised vacancies for
Engineering Equipment Operatorsl. at 11 13-14. Six of the ten individuals that applied for the
vacancies, including the Plaintiff, receivedeirviews and underwent field assessmerntk. at
1 15. James Burrell, and African-Americanlepaand Stephen O’Connor, a Caucasian male,
were selected to fill the vacanciell. at 1 20. The Defendargdrned on or about October 8,
2008, both that he was not selected and thatBdrrell and Mr. O’Connor had been selected.
Def.’s Stmt. { 3; Pl.’s Ex. D (Ltr. S. Robinson to R. Armstead).

Mr. O’Connor commenced working as &mgineering Equipment Operator in early
2009. Def.’s Stmt. § 4. “Immediately after Md.Connor begin [sic] in the position, it became
apparent that he did not know how to operat@viieequipment.” Def.’s Ex. A (EEO Report of
Investig.) at 29 (Pl.’s Compl. discrimination). “Afew months after the selections were made,
Plaintiff observed O’Connor flip an asphalt rollerltd. Compl. § 29see alscEEO Report of
Investig. at 64 (“I startd asking questions whdrsaw him flip the asphatoller and | was told

that before this he was operagia snow plow and damaged a guaition a road in the park.”).

® The EEO Report of Investiian indicates that the Plaifftivas informed that he was
not selected and that Mr. Burrell and Mr. G@nnor were selected for the vacancies on
November7, 2008. Def.’s Ex. A (EEReport of Investig.) at 29However, the parties agree
that the Plaintiff was actually informed on Oogp 9, 2008, Pl.’s Resp.r8t § 3, therefore the
Court utilizes the date aged upon by the parties.
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At some point Mr. O’Connor alsstruck and damaged building the maintenance yard while
operating heavy machinery. Compl. § 30. “It waantthat [the Plainti] began to question how
Mr. O’Connor got the job and ifhe was even qualified. [The Plaintiff] filed a Freedom of
Information Act request to get the answers.” ER€port of Investig. at 19 (Pl.’s Compl. of
Discrimination). The Plaintiff submitted a Foken of Information Actrequest to the National
Park Service on May 13, 2010, seeking all rdsoregarding the Engineering Equipment
Operator vacancies. Def.’s Ex. B (5/13/2010 F®&quest); Pl.’'s Ex. C (Armstead Aff.) 11 1,
4. The National Park Service produced a nundbetocuments in respoa@do the request, but
the Plaintiff indicates that witlespect to Mr. O’Connor, the Plaintiff only received copies of Mr.
O’Connor resume and driver’s license. Armstéddid 1 5. The Plaintiff appealed the agency’s
response to his FOIA request on November 1, 2B@0the Plaintiff does nandicate what, if
any, response he received to &ypeal. Pl.’s Ex. G at 2-3.

On or about May 3, 2011, Mr. Burrell relayedthe Plaintiff a conversation between Mr.
Burrell and Oscar Goodman, one of the d@lgc officials for the Engineering Equipment
Operator positions. Compl. § 31. Mr. Gowmh reportedly indicated that Cindy Cox, the
approving official for the selection processformed Mr. Goodman that she wanted two
Caucasians hired to fill the vacancidg. at § 32. Mr. Goodman allegedly threatened to resign
unless Mr. Burrell was selected for one of the vacandiésat {1 33. Mr. Burrell also told the
Plaintiff that Mr. O’Connor had purportedly Itb another applicant for the Engineering
Equipment Operator vacancies that he (Mr. @i@or) informed the selection panel that he was
not qualified for the positionld. at § 34. The Plaintiff contactesh Equal Employment Official
for first time on June 1, 2011, filed a formal complaint of discrimination on July 12, 2011, and
ultimately filed suit on July 6, 2012. Compl. 1 38-39.
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II. LEGAL STANDARD

The Defendant moves to dismiss pursuaridderal Rules of Civil Procedure 12(b)(1) or
12(b)(6), or in the alternative, for summgndgment, on the groundke Plaintiff failed to
exhaust his administrative remedies before fikog. The United States Court of Appeals for
the District of Columbia Circuit has clarifigtiat “Title VII's exhaustion requirements are not
jurisdictional,” therefore Rule 12(b)(1) is in applicablé&rtis v. Bernanke630 F.3d 1031, 1034
n.4 (D.C. Cir. 2011). Furthermore, Rule 12(d)\pdes “[i]f, on a motiorunder Rule 12(b)(6) or
12(c), matters outside the pleags are presented &md not excluded by the court, the motion
must be treated as one for summary judgmemter Rule 56.” In deciding a Rule 12(b)(6)
motion, a court may consider “tfi@cts alleged in the complairdpcuments attached as exhibits
or incorporated by reference in the compidiror “documents upon which the plaintiff's
complaint necessarily relies even if the dment is produced not by [the partiesiVard v. D.C.
Dep't of Youth Rehab. Servg68 F. Supp. 2d 117, 119 (D.D.C. 2011) (citations omitted). Here,
both parties rely substantially on documents thag not incorporated by reference into the
Complaint, or which the Complaint necessarniglies, such as the Rert of Investigation
compiled by the Equal Employment Opportunity Inigegior for the Department of the Interior.
Therefore, the Court shall treat Defendant'®tion to dismiss as a motion for summary
judgment. Colbert v. Potter471 F.3d 158, 167-68 (D.C. Cir. 2006).

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). “If goarty fails to properly gpport an assertion of fackr fails to properly
address another party's assertion of fact asnestjbly Rule 56(c), the caumay . . . consider the
fact undisputed for purposes of the motion.”dFR. Civ. P. 56(e). When considering a motion
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for summary judgment, the court may not make ibigty determinations or weigh the evidence;
the evidence must be analyzed in the lighast favorable to the nonmoving party, with all
justifiable inferences drawn in his favoAnderson v. Liberty Lobby, Inc477 U.S. 242, 255,
(1986). “If material facts arat issue, or, though undisputegake susceptible to divergent
inferences, summary judgmieis not available.”Moore v. Hartman571 F.3d 62, 66 (D.C. Cir.
2009) (citation omitted).

[11. DISCUSSION

“An aggrieved person must initiate contact wafh] Counselor withil5 days of the date
of the matter alleged to be disuninatory or, in the case of ponnel action, within 45 days of
the effective date of the action.” 29 C.F.RL&L4.105(a)(1). If counseling does not resolve the
issue, the individual may file a formal discrimination complaiat.§8 1614.105(d). The agency
must conduct “an impartial and appropriate stigation of the compiat,” after which the
complainant may demand a hearing anecision from an administrative judge.Id.

88 1614.106(e)(2), 1614.108(f). The complainant maysiiik within 90 days of receipt of the
agency'’s final action on the complaint, or after the complaint has been pending for at least 180
days. Id. § 1614.407(a), (d). “Complaints must timely exhaust treesadministrative remedies
before bringing their claims to court.Bowden v. United State$06 F.3d 433, 437 (D.C. Cir.
1997).

By regulation, the 45-day time limit may be tolled in certain circumstances, including if
the individual “was not notified of the time lita and was not otherwise aware of them,” or
“despite due diligence,” the individual “wgsevented by circumstances beyond his or her
control from contacting the couneelwithin the time limits.” Id. 8§ 1614.105(a)(2). The
Plaintiff argues in this case thatthird exception applies in thtsase, namely that the Plaintiff
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“did not know and reasonably should not hdeen known that the discriminatory matter or
personnel action occurred.”ld. Under this provision, “th@5—day clock is tolled until the
aggrieved employee has a ‘reasonable suspicion[Jtitehas been the victim of discrimination.”
Saunders v. Mills842 F. Supp. 2d 284, 291 (D.D.C. 20172he Plaintiff cannot wait until “he
has direct proof of the alledy discriminatory actions”; ther, he must contact an EEO
counselor “even if he is not in possessiontlod supportive facts nessary to prosecute a
discrimination charge.” Johnson v. Gonzaleg79 F.Supp.2d 55, 59 (D.D.C. 2007) (citation
omitted).

The Plaintiff argues that he did not knondareasonably should not have known that his
non-selection was discriminatory until May, 2011, at which point he timely initiated
counseling. Pl’s Opp’n at 8. Courts in tl@$rcuit have routinely held that an employee
reasonably should suspect that éheright be discriminatory reasofts his or her non-selection
(or non-promotion) upon learning than individual of a different @ (or gender, if applicable)
was selected (or promoted.g, Stewart v. Ashcroft352 F.3d 422, 425-26 (D.C. Cir. 2003);
LaFavors v. ShinsekNo. 10-1575, 2012 WL 640878, at *3 (D.D.C. Feb. 29, 201dyjor v.
Mabus 685 F. Supp. 2d 94, 97 (D.D.C. 201®Villiams v. Munoz 106 F. Supp. 2d 40, 43
(D.D.C. 2000);see also Miller v. Hersmarb94 F.3d 8, 12 (D.C. Cir. 2010Mahoney v.
Donovan 824 F. Supp. 2d 49, 60 (D.D.Q011) (holding plainff's “knowledge of the two
incidents in question . . . [and thake had engaged in protected aityiv . . suffice[d] to give rise
to a reasonable suspicion of retaliation or trigger the duty to investigatatyne v. Holder

767 F. Supp. 2d 116, 121-22 (D.D.C. 2011). It is simdied that the Plaintiff learned on or

* An employee who demonstrates that onehef circumstances set forth in 29 C.F.R.
§ 1614.105(a)(2) applies “need not separately fgatiee common law standard for equitable
tolling.” Harris v. Gonzales488 F.3d 442, 444 (D.C. Cir. 2007).
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about October 9, 2008, that he had not beeectsd for the Engineering Equipment Operator
position, and that an African-American male andaaicasian male had been selected. Thus, the
Plaintiff reasonably should have suspectsdno later than October 9, 2008, that his non-
selection was discriminatory.

The Plaintiff suggests that the selectionMdf Burrell along with Mr. O’Connor to fill
the Engineering Equipment Operator vacanciebstured the discriminatory character of the
selection process.” Pl.’s Opp’'n at 13. Mr. Blseselection does negate the fact that the
Plaintiff knew as of October 9, 2008, that theififf had not been selected for one of the
vacancies, but Mr. O’Connor, who is Caucasiard baen selected. Meover, the Plaintiff
suspected by no later than May 2010 that R®Connor was not qualified for the position.
Armstead Decl. 1 1, 4; EEO Report of Invesaigl9 (noting that after Mr. O’Connor allegedly
struck a building in the Maintenance Yard, ®laintiff “began to question how Mr. O’Connor
got the job and if he was even tjfied). In other words, in May 2010, the Plaintiff knew that he
had not been selected for Engineering Equigrgerator position, and¢hPlaintiff knew that a
Caucasian employee the Plaintiff believed not to be qualified fopts#tion was selected
instead. “[T]o toll the 45—dalymitation period under gulation 1614.105(a)(2)he plaintiff has
a responsibility, when possible, to further istigate a personnel action in order to determine
whether the action was discriminatoryMiller, 594 F.3d at 12. Despite his suspicions in May
2010, the Plaintiff did not pursue the matter furthéNor did the Plaintiff contact an EEO
counselor until over a year later. The Rld#f reasonably should have known that his non-
selection was discriminatory by no later thgliay 2010, making his June 2011 initial contact

with an EEO counselor untimely.



V. CONCLUSION

For the foregoing reasons, the Court findsRaentiff failed to exhaust his administrative
remedies before filing suit. The governing regulations require an employee to initiate contact
with an EEO counselorithin 45 days of when the employesasonably suspects that an adverse
employment action was discriminaggo In this case, the Plaifftknew that he was not selected
for one of two Engineering Equipment Operatvacancies, and that a Caucasian nveds
selected for one vacancy on or about October 9, 2008, at which point the Plaintiff should have
reasonably suspected that men-selection was discriminatory. Furthermore, by his own
admission the Plaintiff suspected the Caucasiale mas not qualified for the position in May
2010. Nevertheless, the Plaintiff failed to ingiaounseling until June 2011. The Plaintiff was
not entitled to wait until he had direct evidenof discrimination before contacting an EEO
counselor. The Plairti failed to initiate counseling with 45 days of when the Plaintiff
reasonably should have known hisnrselection was discriminatoryAccordingly, the Plaintiff
failed to exhaust his administrative remediesid the Defendant is entitled to summary

judgment.

/sl
COLLEEN KOLLAR-KOTELLY
WNITED STATESDISTRICT JUDGE




