UNITED STATES DISTRICT COURT
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UNITED STATES OF AMERICAgt al,
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MEMORANDUM OPINION
(August 21, 2014)

Plaintiff Carlos Loumiet brought suit againthe United States Government for the
actions of its agency, the Office of the Comptroller of the Currency (“OCC”), under the Federal
Tort Claims Act (“FTCA”) alleging maliciousprosecution, abuse obrocess, intentional
infliction of emotional distress, invasion @irivacy, negligent supervision, and conspiracy.
Plaintiff also filed suit against Defendantéichael Rardin, Lee Straus, Gerard Sexton, and
Ronald Schneck (collectively “Indidual Defendants”), alleging claims undBivens v. Six
Unknown Named Agents of Fed. Bureau of Narco#té8 U.S. 388 (1971), asell as various
state law tort claims. On January 18, 2013, thi#ddrStates filed a [10] Motion to Dismiss for
Lack of Jurisdiction and the Individual Defendatiied a [11] Motion to Dismiss Plaintiff's
Bivensclaims. The Court granted thedividual Defendants’ Motion t®ismiss as to Plaintiff's
Bivensand tort claims. The Court also granted the United States’ Motion to Dismiss as to
Plaintiff's claims for maliciougprosecution and abuse of process under the FTCA, but denied the

United States’ Motion to Dismiss as to Plaintiff's FTCA claims alleging intentional infliction of



emotional distress, invasion of privacy, negligempervision, and conspiraty the extent they
are premised on statements made by OCC offittathe press. Presently before the Court are
the United States’ (“Defendant”) [26] Motion f&econsideration and Plaintiff’'s [27] Motion for
Reconsideration or, in the altative, Motion Requesting the Cauo Enter a Final Judgment.
Upon consideration of the pleadingte relevant legal authoritiesnd the record as a whole the
Court shall DENY Plaintiff's Motion for Recormgeration and GRANT IN PART and DENY IN

PART Defendant’s Motion for Reconsid&om for the reasons that follow.

l. BACKGROUND
A. Factual Background
In March 2001, after becoming troubled by tmanner in which the OCC conducted an
investigation of Hamilton Bank, N.A., Plaintiff weto Treasury Inspeat&eneral Jeffrey Rush
and other Treasury Department officials, egsing concerns about the OCC’s enforcement
action against the bank. Compl. 1 49. In Ap@i02, Plaintiff sent the Blasury Secretary and the
Office of Inspector General (*OIG”) a secondtdés, again expressing concerns regarding the

OCC'’s regulatory actionsld. 1 50. On July 18, 2001, the Traag Inspector General notified

Plaintiff that the OIG had “considered the information and argument [Plaintiff] presented, and . .

. concluded that it did not prowada basis for the Office of InspectGeneral to consider further
investigation . . . .” Def.’s Mot. to DismisgCF No. [10], Ex. 3 (Letter from Jeffrey Rush, Jr.,
Inspector General). On December 14, 2001, Bihiiled a lawsuit against the OCC in the

Southern District of Florida,lleging that the OCC’s supervigoactions were motivated by anti-

! Defendant's Motion for ReconsiderationDgf.'s Mot.”), ECF No. [26]; Plaintiff's
Motion for Reconsideration (Pl.’s Mot.”), ECRo. [27]; Defendant’s Opposition to Plaintiff's
Motion for Reconsideration (“Def.’s Opp’n),” ECF No. [34]; Plaintiff's Opposition to
Defendant’s Motion for Reconsid®ron (“Pl.’'s Opp’n.”), ECF M. [38]; Defendant’s Reply to
Plaintiffs Opposition (“Def.’'s Reply”), ECFNo. [40]; Plaintiffs Reply to Defendant’'s
Opposition (Pl.’s Reply), ECF No. [41].



Hispanic bias. See Hamilton Bank, N.A. v. OCCase No. 01-cv-4994 (S.D. Fla.). This case
was voluntarily dismissed in 2002.

On November 6, 2006, the OCC initiated arfoezement proceeding against Plaintiff,
pursuant to the Financial Institutions RefofRecovery, and Enforcement Act (“FIRREA”) of
1989, Pub. L. No. 101-73, 102 Stat. 183 (codified intepadl sections of Title 12 of the U.S.
Code). Compl. 1 16;oumiet v. Office of the Comptroller of the Curren6%0 F. 3d 796, 799
(D.C. Cir. 2011). The action, brought by th&€€Cs Enforcement and Compliance Division,
alleged that Plaintiff was an “itisition-affiliated party” (“IAP”) who, as part of his role in the
independent investigation of Hamilton, had “knowyngt recklessly . . . breach[ed his] fiduciary
duty,” and as a result “caused . .significant adverse effect” on the Bankoumiet 650 F. 3d
at 799. Plaintiff claims thahis prosecution as well as tkarrounding actions made by OCC
officials during the prosecution were made itakiation for his lettes expressing concern over
bias within the OCC. Compl. 1 15. During thesttrweek bench trial, &htiff alleges that the
Individual Defendants aggressivglyessed unsubstantiated charges and made false statements to
the press covering the proceeding, both of which caused substantial damage to his reputation and
career. Id. Ultimately, on June 18, 2008, an Adnsinative Law Judge (“ALJ”) recommended
complete dismissal of the Division’s claimdd. § 16. On July 27, 2009, the Comptroller,
reviewing the ALJ's recommendation, agreednuassal of all claims against Loumiet was
appropriate, but on differegrounds from the ALJId.

B. Procedural History

On July 9, 2012, Plaintiff filed suit againte United States Government for the actions

of its agency, the OCC, under the Federal Gdaims Act alleging malicious prosecution, abuse

of process, intentional inflictroof emotional distress, invasioi privacy, negligent supervision,



and conspiracy. Plaintiff alsfiled suit against Defendants Miaél Rardin, Lee Straus, Gerad
Sexton, and Ronald Schneck (collectively “Indival Defendants”), leeging First and Fifth
Amendment claims unddivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics
403 U.S. 388 (1971), as well as various statettatvclaims. The Individual Defendants filed a
Motion to Dismiss Plaintiff'sBivensclaims and the United States filed a Motion to Dismiss
Pursuant to Federal Rules Gfvil Procedure 12(b)(1) and 13(6). In ruling on Defendants’
motions, the Court dismissed PlaintiffBivens claims against the Individual Defendants as
untimely and his tort claims ageit the Individual Defendants peecluded by the Westfall Act.
With respect to Plaintiff's claims for maliais prosecution and abusé process against the
United States Government under the FTCA, tlear€dismissed these claims pursuant to the
discretionary function exceptiorHowever, the Court allowed Pidiff's FTCA claims alleging
intentional infliction of emobtinal distress, invasion of peey, negligent supervision, and
conspiracy to proceed “to the extent they premised on statements made by OCC officials to
the press."Mem. Op. (Sept. 12, 2013), at 2.
. LEGAL STANDARD

Federal Rule of Civil Procedure 54{tjrovides that “any order . . that adjudicates
fewer than all the claims or the rights and lidig$ of fewer than all the parties . . . may be
revised at any time before the entry of a judgnaeljdicating all the claims and all the parties’
rights and liabilities.” A motin to reconsider brought under Rule 54(b) may be granted “as
justice requires.”Singh v. George Wash. Unid83 F.Supp.2d 99, 101 (D.D.C. 2005) (quoting

Cobell v. Norton224 F.R.D. 266, 272 (D.D.C. 2004)). Cwmlgsations a cotrmay take into

2 Although Defendant moves the Court to reconsider its decision under Federal Rule of
Civil Procedure 59(e), Rule 59(e) is not thepeopriate Rule to move for reconsideration
because the Court’s opinion did not adjudicate alldlaims as to all the parties and thus was not
a final judgment.



account under this standard include whetherdburt “patently” misunderstood a party, made a
decision beyond the adversarial isspessented to the court, madearor in failing to consider
controlling decisions or data, or whether a cdhb@ or significant change in the law or facts
has occurred since the submissadrihe issue to the CourSee id(quotingCobell 224 F.R.D.

at 272). In this Circuit, it isvell-established that “motions feeconsideration,” whatever their
procedural basis, cannot be used as “an oppbrttoreargue facts and theories upon which a
court has already ruled, nor asvehicle for presenting theories arguments that could have
been advanced earlier Estate of Gaither ex rel. Gaither v. District of Columbid@l F. Supp.

2d 5, 10, n. 4 (D.D.C. 2011) (quotigecs. & Exch. Comm’n v. Bilzerian29 F.Supp.2d 9, 14
(D.D.C. 2010)). The party moving the courtreconsider its decisionarries the burden of
proving that some harm would accompany a demighe motion to reconsider: “In order for
justice to requireaconsideration, logically, it nst1 be the case that, somert of ‘injustice’ will
result if reconsideration is refused. That ig thovant must demonstrate that some harm, legal
or at least tangible, would flow fro a denial of reconsideration."Cobell v. Norton,355
F.Supp.2d 531, 540 (D.D.C. 2005). Finally, “everthié appropriate legal standard does not
indicate that reconsideration is warranted, the Court may nevertheless elect to grant a motion for
reconsideration if there arehaer good reasons for doing sdd.

M. DISCUSSION
A. Plaintiff's Bivens Claims

In his Motion for Reconsidetian, Plaintiff first argues thathe Court should not have
dismissed hisBivensclaims as untimely because they were timely under the continuing-tort
theory that the Court applied ®laintiff's FTCA claims, but ddined to apply to Plaintiff's
Bivensclaims. However, the Court declingal apply this theory to Plaintiff 8ivensclaims

because Plaintiff did not raise the coming-tort theory with respect to hisvensclaims. See



Mem. Op. at 15 n. Fee alsdavid v. District of Columbia436 F.Supp.2d 83, 90 n. 2 (D.D.C.
2006) (holding that arguments not raised indieé&ndant’s original motion are deemed waived
and will not be consideredak Ridge Care Center, Ing. Racine County, Wis896 F.Supp.
867, 876 (E.D. Wis. 1995) (holding that “courtsliwiot make argumentfor the litigants”)
(citing Gold v. Wolpert876 F.2d 1327, 1333 (7th Cir. 1989) (ghg to entertain “asserted but
unanalyzed and underdeveloped claimdP)aintiff clearly could havenade this argument at the
time the parties briefed Defendanisbtions to dismiss. IndeeB|aintiff asserted several other
arguments against Defendantsntention that Plaintiff 8ivensclaims did not comply with the
statute of limitations. Plairifialso made the argument that the continuing-tort theory excused
his failure to comply with the statute of limitations in the FTCA context and thus Plaintiff was
clearly aware of the avalbidity of the continuing-tort doctrine. It is well-established law that
motions to reconsider may not bsed to raise arguments that ebblve been raised prior to the
court’s ruling on the underlying motiorGaither, 771 F.Supp.2d at 10 (noting, in response to a
Rule 54(b) motion for reconsidsion, that motions for recongdhtion cannot be used as “a
vehicle for presenting theories or arguments tlmatld have been advead earlier.” (internal
citation omitted)). Plaintiff's contention that trasgument was not available at the time he filed
his briefs since the Court’s Ondapplying the continuing-tort thepto the FTCA'’s statute of
limitations constituted an intervening changeamtrolling law is disingenuous. The Court was
not making new law in its Memorandum Ogminj but applying established D.C. Circuit
continuing-tort doctrine.See Whelan v. Abeld53 F.2d 663, 673-74 (D.C. Cir. 1992) (citing
Page v. United State329 F.2d 818, 821-22 (D.C. Cir. 1984)). Accordingly, the Court will not
entertain Plaintiff's argument that HBvensclaims are not untimely pswant to the continuing-

tort theory.



B. Discretionary Function Exception

Plaintiff next takes issue with the Cowrtdismissal, pursuanb the discretionary
function exception, of Rintiffs FTCA claims related tdefendant’s decision to prosecute
Plaintiff. Specifically, the Court held that toetlextent Plaintiff's FTCAclaims are premised on
Defendant’s allegedly retaliatorprosecution of Plaintiff, #se claims must be dismissed
because the FTCA'’s waiver of sovereign immumwibes not apply to gouwemental acts that are
discretionary in nature, such as “prosecutatetisions as to whether, when, and against whom
to initiate prosecutions.” Mem. Op. (Sept. 12, 2013), at 22 (qu@nag v. Bel] 712 F.2d 490,
513 (D.C. Cir. 1983)). In his Motion for Recamhsration, Plaintiff agues that retaliatory
prosecution is not protected liye discretionary function excegn because such prosecutions
violate the Constitution. However, the law in tBiscuit is clear that “the discretionary function
exception immunizesven government abuses of discretio®huler v. United State§31 F.3d
930, 935 (D.C. Cir. 2008) (emphasis added).

Indeed, courts in this Circuit have explicitly held that even “constitutionally defective”
actions, if closely intertwined with the deasi to prosecute, are in fact protected by the
discretionary function exception. For exampleTabman v. F.B.).a former FBI special agent
brought an action against the FBI seeking damémgaatentional infliction of emotional distress
and for alleged violations of his constitutionahis in connection with an investigation the FBI
conducted of him. 718 F.Supp.2d 98, 99-100 (D.D.C020Judge Paul L. Friedman held that
“where the investigator’s conduct during an irtigegtion is ‘inextricably tied’ to the overall
discretionary decision to investigate and theaspcute a plaintiff, such actions are included
within the discretionary function egption to the FTCA jurisdiction.” Id. at 105. This

conclusion, Judge Friedman held, “is trues€e if there was an improper, tortious, and



constitutionally defectivenanner in which the invesgon was carried [out].” Id. (quoting
Gray, 712 F.2d at 515-16). Similarly, faray v. Bel] the Court of Appeals for the D.C. Circuit
held that the “improper, tortious, aednstitutionally defectivVeactions allegedly undertaken by
the defendants were “too intertveid with purely discretionary decisions of the prosecutors to be
sufficiently separated from the initial decisiongimsecute,” and thusdhdiscretionary function
exception applied. 712 F.2d at 515-16 (emphadued). Likewise, here, although the reasons
behind Defendant’s decision to prosecute diegadly unconstitutional, such reasoning cannot
be separated from the initial decision to prosec Accordingly, theCourt again holds that
Plaintiff's claims related to Defendants’ akly retaliatory prosecution fall within the
discretionary function exception.

C. Subject Matter Jurisdiction over Defamation Claims under FTCA

Finally, Defendant, in its Motion for Reconsi@tion, argues that the Court erred in
allowing Plaintiff's claims for intentional inflilon of emotional distressnvasion of privacy,
negligent supervision, and conspiracy to procée the extent they are premised on harm
suffered from OCC officials’ statements to fwess. Defendant correctly notes that, under the
FTCA, the United States retains immunity with respect to all claims “arising out of” defamation
thus depriving a court of subjeetatter jurisdiction over such ctas. Def.’s Mot. at 3 (citing 28
U.S.C. 8§ 2680(h) (the FTCA’s waiver of immungiall not applyto “any claim arising out of . .
. libel [or] slander”). Defendant contends tha&iRliff's claims, even if they are not styled as
defamation claims, are not actionable under th€A;Tbecause they allege injury whose root
cause was the dissemination of defamatory informatidn.at 4. Defendant argues that since
the only claims remaining before this Court, per the Court's Memorandum Opinion, are

Plaintiff's FTCA claims “predicated on harm suid from alleged defamatory statements made



by OCC officials to the media,” these claims miastdismissed pursuant to 28 U.S.C. 8§ 2680(h).
Id. at 5.

The Court did not have the ostan to evaluate this argument in the parties’ original
briefing because Defendant did not make thguement. Plaintiff contends that Defendant
waived this argument by failing to make it earJihowever, since thisrgument implicates the
Court’s subject matter jurisdictn over these claims, such an argument can be raised at any
time? SeeFed. R. Civ. P. 12(h)(3) (“if the court detgines at any time that it lacks subject-
matter jurisdiction, the court must dismiss the actiomhpmas v. Nicholserb39 F.Supp.2d
205, 216 (D.D.C. 2008) (lack of subject matter juriidit “is a defense that can be raised at any
time prior to a final ruling on the merits”).

To be clear, the Court’'s September 12, 20#18morandum Opinion held that “to the
extent [Plaintiff's intentional infliction of emotional distress, invasion of privacy, negligent
supervision, and conspiracy cfa] allege harm from the OCC officials’ statements to the
press’—as opposed to harm from the retaliafmosecution alone—Plaiffits claims were not
dismissed. Mem. Op. (Sept. 12, 2013), at 26. Phantiff correctly notes in his Opposition to
Defendant’s Motion for Reconsid®ion, the Court did ricexpressly limit tie remaining viable
claims to those based omléfamatorystatements—only those based on “statements” to the
press. Pl’s Opp’n at 8. Plaiffitargues that “some of the statents [made to the press] may not
have been defamatory” and thus to the extemtchaims are attributable to those statements,
these claims surviveld. After a thorough review of Plaifits Complaint, however, the Court
finds that all of Plaintiff's allegations regarding statements made to the pregs ddfiamation,

specifically, that Defendant provided false information to the press. Thus, to the extent

% This argument is thus unlike the continuingtttheory argument ised by Plaintiff in
his Motion for Reconsideration, which dagst implicate the Court’s jurisdiction.

9



Plaintiffs remaining claims allege injuries arising out of the statements Plaintiff alleges
Defendant made to the press, these claims atsef allegedly defamatp statements and the
United States has not waived its s@ign immunity as to such clairfs.

The Court does, however, agree with Pl&fstiargument that Riintiff's invasion of
privacy claim remains actionable under the FTCA&reto the extent it arises out of “the OCC
officials’ statements to the B&.” Plaintiff clearly alleged in his Complaithat his invasion of
privacy claim was based on the disseminationprivate facts that would not otherwise have
become public” and not on the defamatory aspethede facts. Compf. 118. Thus, the Court
finds that Plaintiff's invasion of privacy claim ée not “arise out of’ defamation. In its Reply in
Support of its Motion for Recoiteration, Defendant argues that even if the defamation
exception did not bar Plaintiff's invasion of privacy claimistlelaim should be dismissed
because Plaintiff has failed to sufficiently plea claim of invasion ofprivacy. However,
Defendant did not make this argument in its orighrafing in support oits Motion to Dismiss.
Moreover, Defendant now only makes this argoima its Reply in Support of its Motion for
Reconsideration. “As a general matter, it ipioper for a party to raise new arguments in a

reply brief because it deprives the opposingypaftan opportunity to respond to them, and

* Plaintiff also argues in his Opposition tlnég remaining FTCA claims do not “arise out
of” defamation because the “essence” of these clameally Defendant’$pattern” of “extreme
and outrageous conduct” which relates to the allggedaliatory prosecutionPl.’s Opp’n. at 4.
The Court notes that it origaly conducted a liberal readingf Plaintiffs Complaint and
concluded that Plaintiff's FTCA claims aroset ofl two events—the retaliatory prosecution and
the statements to the press. Now, Plaintiffuas that the statements to the press were nothing
more than “collateral” to his KJA claims which are really bag®n the conduct dictly relating
to the retaliatory prosecutiond. Indeed, Plaintiff's interpreten of the Complaint is supported
by the fact that only Plaintiff's invasion of privacpunt actually mentions the statements to the
press within the facts relevatat that count. Every other cauonly references the harm caused
by the allegedly retaliatory prosecution. AlthoughiRtiff puts forth this characterization of his
Complaint to show that his remaining FTCA claids notarise out of defamation and thus are
actionable under the FTCA, Plaintiff's charactation does no more than hurt his FTCA claims
because the Court has already found that, purdaahe discretionary function exception, they
must be dismissed to the extent they asetian the allegedly retaliatory prosecution.

10



courts may disregard any such argumentBérformance Contracting, Inc. v. Rapid Response
Const., Inc, 267 F.R.D. 422, 425 (D.D.C. 2010). The Gasmot willing toentertain such an
untimely argument.

Accordingly, the Court GRANTS Defendant's Motion for Reconsideration and
DISMISSES in their entirety Plaintiff's inteatnal infliction of emotbnal distress, negligent
supervision, and conspiracy claims. Theu@, however, DENIE®efendant’s Motion for
Reconsideration as to Plaintiff's invasion of privasdgim to the extent that it arises out of the
public disclosure of private facts in the statetadPlaintiff alleges Defendant made to the press
and not out of defamation.

D. Motion to Enter a Final Judgment

In the event the Court does not recossidts decision tadismiss Plaintiff's Bivens
claims, which it has not, Plaintiff requests that @@murt enter a final judgment with respect to
the Individual Defendants. Pl.’s Moat 7. Under Federal Rule of Civil Procedure 54(b),
“[wlhen an action presents more than one claimrétief . . . , the court may direct entry of a
final judgment as to one or more, but fewer tlain claims . . . only if the court expressly
determines that there is no just reason for dela@nly ‘exceptional cases’ merit Rule 54(b)’s
direct entry, and the district court has d&on in identifying such cases because of its
‘familiar[ity] with the case and with any justifiable reasons for delayBé&n—Rafael v. Islamic
Republic of Iran 718 F.Supp.2d 25, 33 (D.D.C. 2010) (quotBidg. Indus. Ass'n of Superior
Cal. v. Babbitt 161 F.3d 740, 743 (D.C. Cir. 1998)). dbrarily, the presumption against
piecemeal appeals will be sufficientdeny certification under Rule 54(byeeCurtiss—Wright
Corp. v. Gen. Elec. Cp446 U.S. 1, 8 (1980) (“Not all fihgudgments on individual claims

should be immediately appealable, even if tagyin some sense separable from the remaining

11



unresolved claims.”). There sifficient factual and legal overlap between Plaintiff's remaining
invasion of privacy claim and the claims the Calehied in response to the motion to dismiss to
conclude that separate appeatsuld be an inappropriate use afljcial resources. Accordingly,
the Court declines to certify itslhog as a final order under Rule 54(b).

V. CONCLUSION

For the foregoing reasons, the Court DENHMBS&intiff's [27] Motion for Reconsideration
or, in the alternative, Motion Requesting theu@do Enter a Final Judgment and GRANTS IN
PART and DENIES IN PART Oendant’s [26] Motion for Rconsideration. Accordingly,
Plaintiff's Bivensclaims against the Indidual Defendants remaingihissed as do Plaintiff's
claims related to Defendant’s allegedly retaliatory prosecution. Plaintiffs FTCA claims are now
dismissed in their entirety, except for Plaintiffrssasion of privacy claim to the extent it alleges
harms from the public disclosure of private facts in the statements Plaintiff alleges Defendant
made to the press. The Court will not entimal judgment with respect to the Individual
Defendants in this case.

/sl

COLLEEN KOLLAR-KOTELLY
WNITED STATES DISTRICT JUDGE
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