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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CHEMISTRY COUNCIL,
INC.,

Plaintiff,
V. Civil Action No. 12-1156 (JEB)

UNITED STATESDEPARTMENT OF
HEALTH AND HUMAN SERVICES, et
al.,

Defendants.

MEMORANDUM OPINION

In November 2011Rlaintiff American Chemistry Council submitted eeédom of
Information Act request to a division of tBepartment of Health and Human ServicA&&<C
sought records pertaining tdederallyfundedstudythathad considered the potential health
effects of exposure to formaldehyde. The study’s findingddth&#iHSto elevate
formaldehydés carcinogenic stas inits biennialReport on CarcinogensJnhappy with HHS’s
response to its FOIA requeBtaintiff then brought this suit alleginbat Defendantssearchof
their records was inadequate dahdttheyimproperlyrefusedo request research data from the
study’sauthors. ACC seeks relief under FOIA and the Administrative Procedurea&civell as
a writ of mandamus.

Defendants- HHS and three of its component agencies — now nwogismissunder
Federal Rules of Civil Procedure b2(6) and12(b)(1). Becauséhe onlyresearch datsought
from the authors ipublicly availablethe Court will grant Defendant®otion on that issue.

The Court, howeveggrees with ACC that it is premature to cluge that Defendants
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pefformed an adequate search of their own recofisally, because FOIA already provides
sufficientrelief, the Court will dismiss Plaintiff’s alternative claims under the APAfand
mandamus.

l. Background

A. Report on Carcinogens

In 1978, Congress orderétHS to begin publishing “a biennial report which contains . . .
a list of all substances . . . [that] are known to be carcinogens or may reasoreattigipated to
be carcinogens and . . . to which a significant number of persons . . . are exposed [and] . . .
information concerning the nature of such exposure.” 423J8241(b)(4)(A)(B); see
Community Mental Health Centers Extension Act of 1978, Pub. L. No. 95-622, § 262(10), 92
Stat. 3412, 3435. Pursuant to that congressional mandate, a compongnf eiis has

subsequently published twelve “Report[s] on Carcinogens” (R8EgAbout the Report on

CarcinogensNat’| Toxicology Programhttp://ntp.niehs.nih.gov/?objectid=03C9B5AZ+F8-
C1F3ADBAS3CAE848F635 (last updated Sept. 7, 2012) (“The 12th RoC, the latest edition,
was published on June 10, 2011.").

Formaldehydg“a colorless, flammable gas that is used in agueous solution to
manufacture building materials and many household protiwess, first listedn the second
edition of the RoC.SeeCompl., 19-10 Nat’l Toxicology Program, Dep’t of Health & Human

Servs., Report on Carcinogel3s (12th ed. 2011) (“12th RoC”).oFthe ensuinghirty years

the Report classifiedhe substance alesser carcinogenic categeryamely “reasonably
anticipated to be a human carcinogeB8£€el2th RoCat 195. The 12th RoC, however, upgraded
it to the more severe category of “known to be a human carcino§e®it. In doing so, the

report citedjnter alia, LuopingZhanget al, Occupational Exposure to Formaldehyde,




Hematoxicity, and Leukemi&@pecific Chromosome Changes in Cultured Myeloid Progenitor

Cells 19 Cancer Epidemiology, Biomarkers & Prevention 80 (2010) (Zhang St8dg)d. at
195, 197-200. The Zhang Stuidya published scientific research article that was funded, at least
in part, byfederal grantslisbursedy Defendants Compl., 1 5, 14.

B. OMB Circular A110

Therelationship between FOIA and federally funded grantees is governed by phet
Shelby AmendmentThis 1999legislationdirectedthe Office of Management and Budget
amendts Circular A-110-its full title is “Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, and OtherFxaoifit-
Organizations™ “to requireFederal awarding agencies to ensure that all data produced under an
award will be made available to the public through the procedures established @idé¢r’ [F
Omnibus Consol. & Emergency Supplemental Appropriations Act for the Fiscal Year 1899, P
L. No. 105-277, 112 Stat. 2681-495 (1998)MB, in responsegevisedCircular A-110to reflect
its current form It states, in relevant part:

[l]n response to a [FOIA] request forsearch dateelating to

published research findings produced under an award that were

used by the Federal Government in developing an agency action

that has the force and effect of law, the Federal awarding agency

shall request, and the recipient shall providethe research data

so that they can be made available to the public through the

procedures established undlee FOIA.
OMB Circular A110 8 __ .36(d)(1jemphasis addedHHS has since codified Circular-A10 in
the Code of Federal RegulatiorSee45 C.F.R. 8 74&d)(1)}(2).

C. Plaintiff's FOIA Request

On November 7, 2011, ACC'’s Assistant General Counsel submitted a FOIA riegquest

“all Records related fahe Zhang Study’ including anyrecords related tthefederalgrants



thatprovided funéhg tothe sudy. Compl., Exh. 1 (FOIA Request) at Plaintiff specifically
demanded three categories of documenjs‘Récords related to the protocol and methodology
for conducting the [Zhang] Study(2) “Records related to theformation and data obtained
regarding thgZhang] Study subjects”; and)(3Records related tanyanalyses, results,. .
findings and conclusions” of thghangStudy. Id. at 1-2. Under item2, Plaintiff sought:

2. All Records related to the information and data obtained
regardng the Study subjects. These include all Records
concerning:

a. Original questionnaires administered to Study subjects by
trained interviewers requesting such information as
occupational history, environmental exposures, medical
history and current medications, and past and current
tobacco and alcohol use.

b. Spreadsheets or other Records that were developed in order
to summarize and/or analyze the information collected as
part of the questionnaires administered to each Study
subject

c. Records identifying thepecific factory at which each
Study subject was employed.

d. Records identifying the specific Chinese or Western
medicines used by each Study subject.

e. Records containing the laboratory analytical results from
the exposure monitoring conducted with UME diffusion
samplers worn by each Study Subject.

f. Data and methods used for estimatingr8me weighted
average levels for control subjects and exposed subjects.

g. Records that provide the Study subjects’ individual clinical
chemistry results, to includeldaratory standardization,
laboratory reference values and interlaboratory comparison
statistics.

Id. at 2 (emphasis added).



In aDecember letter communicatinghe Agency’s “final response” tBlaintiff's FOIA
requestHHS attachedlL08 pages of documents, but refusetbtavard ACC’s request under 2f
to the Zhangstudy’sgrantees pursuant to Circular A-118eeCompl., Exh. 3 (Final Response
Letter) at 3 TheAgencyexplained

To the extent that your request under item 2f seeks data produced
under [an agency] grant pursuant to the provisions of [Circular A-
110], please understand that that the provisiof&eoised Circular
A110 apply to data:

e First produced under a new or competing continuing grant
awarded after April 17, 2000, (the dayHS] amended 8
C.F.R. Part 74 to implement Revised Circular A110); and

e Cited publicly and officially by the Federal Government in
support of an agency action that has the force and effect of
law.

Because the data you have requested does not meet one or both of
the above referenced criteria, [tAgency] will not forward your
request under item 2f to the grantee for response.

Plaintiff appealedhis final responsarguing inter alia:

In the [Agency’s final] Response, [the Agency] contends that the
provisions of OMB Circular A-110 apply to data (1) first produced
under a new or competing continuing grant awarded after April 17,
2000, and (2) cited publicly and officially by the Federal
Government in support of an agency action that has the force and
effect of law. [TheAgency] further contends that “because the
data you have requested does not meet one or both criteria, [the
Agency] will not forward your request under item 2f to the grantee
for response.” Since the grantsssue were awarded well after

April 17, 2000, it appears that NIH is asserting that the Study has
not been “cited publicly and officially by the Federal Government
in support of an agency action that has the force and effect of law.”

Compl., Exh. 4 (FOIAAppeallLetter) at 6 The remainder of that portion of tappeal argued

solelythatthe Zhang Study had been cited in #2¢h RoC and draft EPA regulations, both of



which Plaintiffassertedhad the force and effect of lavid. ACC, however, did noaddress
whether Circular A110 should apply to items other than 2f.

The Agencyresponédto theappealapproximately one montifter Plaintiffhadfiled
the instant lawsuitSeeOpp, Exh. 2 (HHS Response to Appeal)l In it, HHS determined
thatit did not need to request data from the Zhang Study’s grantees because neRlo€} tioe
the draft EPA regulationsevefinal agency actios having the force and effect of lawd. at 4.
It did, however, enclose thirty-two pages of additional rectiraiswere retrievettom a
component of HHS thdtadnotbeen previously searchedd. at 2.

In bringing its suit, Plaintifalleges that Defendants violated FOIA and Circul&r1®
bothbecause their search of their own records was inadequabeeaue theyfailed torequest
data from the Zhang Study’s grante@®4aintiff seeks relief under FOIA (Count 1), the APA
(Count II), and mandamus (Count IlI).

. Legal Standard
In evaluating a motion to dismigkie Court must “treat the complaistfactual
allegations as true. .and must grant plaintifthe benefit of all inferences that candszived

from the facts alleged.’ Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 11033, Cir.

2000) (quoting Schuler v. United States, 617 F.2d 605, 608 @xC1979) (internal citation

omitted);see als@erome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2005).

The Court need not accept as true, however, “a legal conclusion couched as alfegai@rg”

nor an inference unsupportedtine facts set forth in the Complairifrudeau v. Fed. Trade

Comm’n 456 F.3d 178, 193 (D.C. Cir. 2006) (quotipgpasan v. Allaiid78 U.S. 265, 286

(1986)) (internal quotation marks omitted). This standard governs the Court’s conmndenét

Defendand’ Motions under both Rules 12(b)(1) and 12(b)®&geScheuer vRhodes, 416 U.S.




232, 236 (1974) (“in passing on a motion to dismiss, whether on the ground of lack of
jurisdiction over the subject matter or for failure to state a cause of actiallgtations of the

complaint should be construed favorably to the pleader”); Walker v. Jones, 733 F.2d 923, 926-26

(D.C. Cir. 1984) (same).
To survive a motion to dismiss under Rule 12(b)(1), Plaintiff bears the burden of

proving that the Court has subjecatter jurisdiction to hear its claim&eeLujan v. Defenders

of Wildlife, 504 U.S. 555, 561 (1992); U.S. Ecology, Inc. v. U.S. Dep'’t of Interior, 231 F.3d 20,

24 (D.C. Cir. 2000). A court has an “affirmative obligation to ensure that it is aditinig the

scope of its jurisdictional authority.GrandLodge of Fraternal Order of Police v. Ashcrdf85

F. Supp. 2d 9, 13 (D.D.C. 2001). For treason, “the [p]laintiff's factual allegations in the
complaint . . . will bear closer scrutiny in resolving a 12(b)(1) motion’ than inviagch
12(b)(6) motion for failure to state a claimid. at 13-14 (quoting 5A Charles A. Wright &

Arthur R. Miller, Federal Practice and Proced8r&350 (2d ed. 1987alteration in original)).

Under Federal Rule @ivil Procedure 12(b)(6), a court must dismiss a claim for relief
when the complaint “fail[s] to state a claim upshich relief can be granted Although
“detailed factual allegations” are not necessary to withstand a Rule 12(b)(6h et Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007), “a complaint must contain sufficient factual

matter, [if] accepted as true, to state a claim to relief thaaissible on its face.’/Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (internal quotation omitted). Though a plaintiff may survive a
Rule 12(b)(6) motion even if “recovery is very remote and unlikely,” the factsedlliegthe
complaint “must be enough taise a right to relief above the speculative levéWiombly, 550
U.S. at 555-56 (quotin§cheuer416 U.Sat236).

1.  Analysis



In moving to dismiss, Defendants argue principally that Plaintiff's FOlArcia
deficient. In addition, because FOIA off&x€C an adequate remedy, Defendants maintain that
the Court lacks subjectatter jurisdiction to hear Plaintiff's APAaase of actiomnd that
Plaintiff fails to state a claim for mandamughe Court considers these cousgparately.

A. FOIA (Count I)

A FOIA requesthatcomports withCircular A-110s applicable requiremésimposesa
dual responsibility upoagenciesNot only must they produdéeir own responsiverecords,
butthey must alseequest “research datbom the grantees of the pertineetierallyfunded
research studyThe Courtthereforefirst reviews the Agency’srefusal to request research data
from the Zhang Study’s granteasd then turns to the adequacy of its search of its own records.

1. Data from Zhang Study Grantees

CircularA-110 states,[1] n response to a [FOIA] request feisearch dateelating to
published research findings produced under an award that were used by the Fedenah&uver
in developing an agency action that has the force and effect of laWHB&warding Agency
shall request, and the recipient shall provide, . . . the research data.” 45 C.F.R(&(@4.3
TheCourt and the partiemgreethat CircularA-110only applies to requests for “research data,”
not to other types of agency recor&ee, e.g.0Opp. at 1&cknowledging the parties’
agreement As a thresholanatter therefore, only those portisrof Plaintiff's FOIA requesthat
seekresearch data fall within Circular-A10’s purview. Defendantsleterminedhat onlyitem
2f soughtresearch dataWhether or not that conclusion was correct, Plaih@ffforfeited any
objection tait.

a. Agency Interpretation dfOIA Request



While the Courtremainscognizaniof agencies“duty to construe . .FOIA requeqds]

liberally,” Nation Magazine, Wash. Bureau v. U.S. Cust&@esv, 71 F.3d 885, 890 (D.C. Cir.

1995), suchrequest mustalso“reasonably describeéhe records requestédLandmark Legal

Found. VEPA 272 F. Supp. 2d 59, 64 (D.D.C. 2003) (quoting 5 U.S.C. 8 552(ajA8pncies
consequently, need not expaheir searchebeyond “the four corners of the requesipt are

they “required to divine a requester’s intenld: (citing Kowalczyk v. Dep't of Justice, 73 F.3d

386, 388-89 (D.C. Cir. 1996)Within this frameworkthe Court bears in min@dircular A-110s
definition of“research data” as “the recorded factual material commonly accepted in the
scientific community as necessary to validate research findings, but not tn@yfollowing:
preliminary analyses, drafts of scientific papers, plans for future reseaehreviews, or
communications with colleagues.” 45 C.F.R. 8 84d3¥2)(i).

BecausdPlaintiff's FOIA requesgeneraly refersto “records’ as opposed tsepecifically
differentiatingbetween research data asttier types of agency recordxfendantsinterpreted
Item 2(f) to be the only part of the Request that soughtdrebedata’ from the Zhang Study.”
Mot. at 11. Plaintiff takes issue with that interpretation, insistingtthe “use of the term
‘Records’ throughout its requéstlso encompassed dat®pp. at 7.The Court disagredbat
Plaintiff's general references to “records” reasonably described a request foll datevoke
Circular A-110, which pertains to data but netords, Plaintifknew it shouldspecifically
request data. Indeedhen Plaintiff wanted to aslof data, it dicso: Twice in item 2Plaintiff
mentioned'data” specifically. First, in the catah before the list of specific items sought,
Plaintiff asledfor “[a]ll Re®mrds related to the information and data obtained regarding the Study
subjects.” FOIA Request at 2. Then, in item 2f, Plaintiff asked for “[d]ata and methods used for

estimating 8nr time weighted average levels for consabjects and exposed subjectkl”



The harder question is whether tieatchall in item Zufficiently signaled a desire for

databeyond the narrow request in Zihe best case for Plaintiff isaCelra v. Executive Office

for U.S. Attorneys, 317 F.3d 345 (D.C. Cir. 2008).LaCdlra the D.C. Circuit faced a similar

request whem pro seprisoner asked for “all documents pertaining to my case” and then
“[s]pecifically . .. request[ed]” certain enumerated documeidsat 346. Despiterecognizing
that this style of request “is not a model of clarity,” the D.C. Circuit heldthieatequest should
be read to seek all documents covered by the catmeduse the Government has an obligation
to construe FOIA requests liberally, dmelcause the request is “reasonably susceptible to the
broader reading 1d. at 348. Here, the request is even less clear in thedught ‘all Records
related tathe . . dataobtained regarding the Study subjectBOIA Request a (emphasis
added).Asking for records “related to” the data is not the same as asking for theCdaitg.
(requesting, in item 2f, “[d]ata and methods used for estimatimgti@ae weighted average
levels for control subjects and exposed subjects”). The Court sympathizes feitidl&res

worry that,absent greater specificithe Agencywould be forced to forward “vague, lengthy
requests to the private, thipérty [grantees], leaving [those granidesnterpret what ‘data’
were actubly being sought from a requéstRegdy at 7.

In the end, it is essentially a tegp whetheitem 2's catchall reasonably described a
request foresearch data from the Zhang Study’s granbeg®nd the specific request in 2f.
Luckily (for the Court at leastjt need not resolve the question because Plaintiff's request on this
point suffers from an independent flaw.

b. Plaintiff's Forfeiture
What converts a close call to an easier one is Plaintiff's subsequent ferdkiturg the

FOIA appeals process. The D.C. Circuit and otireuits “have consistently confirmed that the
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FOIA requires exhaustion oftie statutorily prescribed FOl&dministrative appeal process]

before an individual may seek relief in the courts.” Oglesby v. U.S. Dep’t of A8E/F.2d 57,

61-62 (D.C. Cir. 1990) (@lecting cases)Courts require administrative exhaustion as a
prerequisite to judicial reviewso that the agency has an opportunity to exercise its discretion
and expertise on the matter and to make a factual record to support its ded¢dsian81
Defendantsnterpretedhe request to sealata from the Zhang Studyanteeonly
through item 2f.Plaintiff does not dispute that it failed to object to this interpretation in its FOIA
appeal letter. InsteadCC argues that[t]here was simply no reasonable indication in [the
Final Responsé.ettel] that Defendants had adopted any particular ‘interpretation’ of the FOIA
request.” Opp. at 8. Although Plaintiff's argumeas some appeat does not persuade the
Court. For two reasons, the Court believes Faintiff's “reasonable readerid., would have
realizedthat the Agencyad understood the request to seek no data othethidigoursued in
item 2f.
First, Defendants’ Final &ponse &tterreferred taesearch datandCircular A-110
only in the context of item 2f: “To the extent that your request under item 2f datekproduced
under [an agency grant], please understand that the provisiBevisedCircular A110 apply to
data. . . . Because the data you have requested does not meet [CirelddY' 3] criteria, NIH
will not forward your request under item 2f to the grantee for response.” F@sabnséetter
at 3. Indeed, as Defendants note, Plaintiff's administrative appedf ‘tjgetedthe agency’s
decision that ‘[it] will not forward [the] request under item 2(f) to the granteeor re$ponse.™
Reply at 5(emphasis in original)Plaintiff should have wondered why the portions of thmaF
Response étterthat discussedther items in the requesitems that Plaintiff contends sought

research datamade no reference to the requiremaitSircular A-110.

11



Secondit is obvious from theiRal Response ¢tter that the Agencignoredall the
catchalls in its seardand, inparticular,ignoreditem 2’s catchal). The response letter
presentedhe Agency'sesponses teachsmaltlettered item.See, e.g.Final Response Letter at
2 (“Enclosed are 108 pages responsive to your request under items 1a, 1b, 1c, 1d, 33; and 3b.
id. at 3 (“The Division of Extramural Research and Training (DERT) searchetkgsafid no
recordsresponsive to your request under items 2a through 2g were |Gpatéet the letter
never referenced any searchasrecords responsive to the catchalls. AgiiRlaintiff had
believed that the catchalls posed additional requests for researci stada)d have wondered
why theAgency had not explained its position detaresponsive taem 2’s catchall. Instead,
in its AppealLetter, ACC simpf never mentioned research data beyond\itit can Plaintiffoe
saved by arguing thabDefendants did not satisfy the requirement that they provide the reasons

for their denial”in failing to respond to the catchall@pp. at 8 (citingDccidental Petroleum

Corp. V.SEC 662 F. Supp. 496, 498-99 (D.D.C. 1987)). Plaintiff forfeitedsarch challenge
by failing to raise ibefore theAgency.

Plaintiff, thereforewason notice that the Agency had not sought research data other than
thatrequested in item 2f. Plaintiff is a sophisticated entity whose FOIA pamegnce
(includingits appeal) was authored by its Assistant General Counsel. Even if HHS’s
interpretation of the request was wroRtgintiff forfeitedits right to challenge that interpretation
because ifailedto exhausits administrative remedies on the isqiefore theAgency.

c. Agency’s Obligation Under ltem 2f

Having determined that item 2f was the only portion of Plaintiff's request thahisoug

research datkkom the Zhangtudy’s granteeshe Court now considerghetherDefendants

fulfilled their obligations under Circular A-110. eBauseahedata in item 2fvas already fully

12



incorporated in the Zhang Studyhich Defendantsiadmadepublicly availablethrough their
website their refusal to request that data from the study’s granteas proper
Under FOIA, a agency need ngearch‘for copies of documents where the agency itself

has [already] provided an alternative form of acce3aX Analysts v. U.S. Dep’t afustice 845

F.2d 1060, 1065-67 (D.C. Cir. 1988) (holding that copies of court records only had to be “made
available in an agency reading room . The [Agency] is notrequiredby statute to mail copies
[of the records] . . . nor even to provide auesterconvenient location for accesggmphasis in
original). Defendants themselves have codiedilar standards for processing th®I1A
requestshey receive Se45 C.F.R. 8§ 5.22(b) (Defendants will not “handle [a] request under the
FOIA . . . to the extent it asks for records that are distributed by an HHS moroéfree as part
of its regular program activifl). Within this constructOQMB receivedpublic commentsluring
its drafting of Circular Al10thatsuggeted “[I] f a request is made for research data the
recipient has already made available to the public . . . further action should not banyecess
OMB Circular A110 (Final Revision), 64 Fed. Reg. 54926, 54928 (Oct. 8, 1999). OMB, in
response, advised: “Since this principle is used when a Federal agency resporids to FO
requests, it makes sense to apply it [to the Circular] as well. However, thialFadarding
agency should respond to the FOIA request with directions on how the requester cathaccess
publicly available research datald.

HHS haspreviously provided publiaccess to the fulengthZhang Studyhroughthe
website of its component, the National Institute of HeaBeeZhang Studyavailable at
http://www.ncbi.nimnih.gov/pmc/articles/PMC2974570 (last visited Feb. 6, 20TRg data
requested in item 2f, moreovare already full incorporated in the Zhang StudgeeZhang

Study at 82-84 (providingadacollection for calculatin@-hour timeweighted averagand
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actual weighted averages in succes3iables 1 and)2 As a resultCircular A-110 does not
require them toe-requesthat data from ta Zhang Study’s granteeSuch a ruling, of course,
does not preclude ACC from subseqlefiing a morepreciseFOIA requesthat specifically
seels data from the granted®yord item 2f.

Given the Court’s conclusion that HHS has complied with the Circular’s didtattdee
only research data requested, the Coaéd not addreske Circular’s additional requirement
thatthe Zhang Studpecited in an agency action having the force and effect aof [Blae Court
thus offers no opinion onhethereitherthe EPA’s draft regulations or the RoC hadegal
effect’ under this Circuit’s precedent.

2. Request foDefendants’ Agncy Records

This determination does nentirelyresolveACC’s FOIA claim since Plaintifélid not
only seelkdata from the Zhang Study’s granteé&s.addition,ACC requested broader categories
of documents in the Agency’s possessi@eeFOIA Request at-2. In Count I, Plaintifalleges
thatDefendants’ search of their own recofdsthese documentsas inadequateSeeCompl.,
27 (“[D]espite explicit references to NCI . . . NIH referred Plairgifequest only to . . . NIEHS
for response. Accordingly, Defendants did not search the records of any Niibémeit than
NIEHS for information responsive to the requestsBealsoid., § 32 (“Defendants are in
possession or control of, or have an obligation to obtain, Requested Records.”). fthauSbu
alsodecide, thereforewhetherthis remainingcomponenbof Plaintiff's FOIA claimsurvives.

To fulfill its obligation under FOIA, an agency must “demonstrate beyoaterial doubt

that its search was ‘reasonably calculated to uncover all relevant documdfatiericialLucena

v. Coast Guard, 180 F.3d 321, 325 (D.C. Cir. 1999) (qudtingt v. Dep’t of State 897 F.2d

540, 542 (D.C. Cir. 1990)¥)ee alsdteinberg v. Dep't of Justice, 23 F.3d 548, 551 (D.C. Cir.

14



1994). The adequacy of an agerggearch for documents requested und@¥A-is judged by
a standard of reasonableness and depends, not surgrisipghthe facts of each case.

Weisberg vDep't of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984). To meet its burden, the

agency may submit affidavits or declarations that explain the scope and methoeéarfcits“s
reasonable detail.” Persy Block, 684 F.2d 121, 127 (D.C. Cir. 1982). Absent contrary
evidence, suchffidavits or declarations are sufficient to show that an agency complied wit
FOIA. Id.

Plaintiff hassufficiently allegedhatthe Agency’s search was not adequately calculated
to recovemall relevantdocuments. Defendanfsrthermore acknowledge that they have ryet
submitted the requisit&fidavits necessary to cartlyeir burden orthe adequacy of their search
SeeRefdy at 3 (“To the extent that Plaintiff is challenging the agency’s withholdingascke
the agency will file a Motion for Summary Judgment with supporting declar&@mbcuments
the processing of the Request."Plaintiff's FOIA claim, therefore, magroceedon this issue
alone, but Defendantsay file ax appropriate motion for summary judgment with supporting
affidavits that detail the search for responsive records.

The Court will thus grant in part and deny in part Defendants’ Motion to Dismiss as to
Count I.

B. APA (Count Il) & Mandamus (Count IIl)

Turning tothealternative auses of actigrDefendarg moveto dismiss Plaintiff's APA
claim (Count I) under Rule 12(b)(1) and its mandamus claim (Count Il) under Rulé6)2(b)
because thy duplicatetherelief sought under FOIAPIaintiff admitsthat both claims arenly
“alternative ground[s] for relief” aniiself supports proceeding forward @a FOIA claim alone.

Opp. at 13. This reasonable concession yields the proper result.
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Defendantorrectly statethatthe APA onlyaffordsjudicial reviewof an agency action
where“there is no other adequate remedy,” ands‘tdourt has repeatedly held that FOIA is an
alternative adequate remedy to the APA where an APA claim is premised on aviofdt0A
or seeks relief that can be obtained through FOIA.” Mib2122 (collecting cases)Plaintiff
concedes that it only asserigxlAPA claim inin light of anotheDistrict Court’sruling in Pohl
v. EPA No. 09-1480, 2010 WL 4388071, at *5 (W.D. Pa. Oct. 29, 2010) (holding that APA
rather than FOIA controls courts’ review of requéstggrantee research datader Circular A-
110). SeeOpp. at 13. The parties, howevagreethat FOlIAgovernghe instant disputeand the
Court concurs.See45 C.F.R. 8 748d)(1) tequiring FOIA requests under Circular A-1tttbe
administeredthrough the procedures established under FOIA”); Pub. L. No. 105-277, 112 Stat.
2681-495 (same)Because FOlArovides an adequate alternative remedyRiathtiff's APA
claim is duplicative the Courwill dismissCount Il

Likewise, Plaintiff only asserted its mandamus claim “in the event the Court concludes
that neither the FOIA nor the APA provide relief.” Opp. at Maandamus “is a drastic

[remedy], to be invoked only in extraordinary situations.” Allied Chem. Corp. v.dpaifihc.,

449 U.S. 33, 34 (1980)t is only available if “(1) the plaintiff has a clear right to relief; (2) the
defendant has a clear duty to act; and (3) there is no other adequate remedhg dvailab

plaintiff.” In re Medicare Reimbursement Litjgi14 F.3d 7, 10 (D.C. Cir. 2005) (quotiRgwer

v. Barnhart, 292 F.3d. 781, 784 (D.C. Cir. 200Bgcausd-OIA providesPlaintiff an adequate
remaly, Count Ill does ngtat a minimumsatisfymandamus’s third elemenklaintiff,
moreover, does not object to proceeding solely on its FOIA claim. The, @ocotrdinglywill

also dismiss Count IlI.
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V. Conclusion
For the foregaig reasons, the Couwxill deny in part and grant in part Defendants’
Motion to Dismiss A separate Order consistent with this Opinion will be issued this day.
/sl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: February 13, 2013
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