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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN PETROLEUM TANKERS
PARENT, LLC,

Plaintiff,
Civil Action No. 12-1165 (CKK)
V.

UNITED STATES OF AMERICAgt al,

Defendants.

MEMORANDUM OPINION
(May 6, 2013)

Plaintiff American Petroleum Tankers reat, LLC, pursuant tadhe Administrative
Procedure Act (“APA”), 5 U.S.C. 704t seq,. challenges the Maritim&dministration’s decision
denying the Plaintiff's applicatiofor loan guarantees intended to allow the Plaintiff to refinance
loans used to construct five tpgeum tankers. Prestly before the Court is the Defendants’
[18] Motion to Dismiss the Supplemental Complaint. Upon consideration of the pleaaits
the relevant legal authorities, the Court finds FHaintiff has standing tchallenge the Maritime
Administrator's denial of the applicationgnd that the Adminisator's decision on an
application for a loan guarantee is not committedgency discretion and is thus reviewable by
the Court. The Court furthermfils the Plaintiff has stated airth challenging the Secretary of
Transportation’s order requig the Administrator to refer appations to the Credit Council for
a recommendation. However, ti¥aintiff failed to state a alm for relief or establish the

Court’s subject matter jurisdiction with resy to its request that the current Maritime

! See Defs.” Mot., to Dismiss, ECF No8JiPl.’s Opp’'n, ECF No. [19]; Defs.” Reply,
ECF No. [22].
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Administrator be recused from considering thaimlff's application if the case is remanded to
the agency for further congdation. Accordingly, the Defelants’ motion is GRANTED IN
PART and DENIED IN PART.
I. BACKGROUND

American Petroleum Tankers Parent (“APTS majority-owned by investment funds
managed by affiliates of the Blackstone Group,.LaPpublicly traded private equity company.
Suppl. Compl., ECF No. [14], T 2. APT owfige 49,000 deadweighbh petroleum tankers,
delivered to APT between January 2009 and December 2018t 9 1. Each dhe five vessels
are U.S.-flagged and employed in the coastwise trade of the United SkdtesIwo of the
tankers have (unspecified) specially desigfeatures approved by the United State Navy and
are currently on charter to the Wés Military Sealift Command.id.

A. Title Xl Loan Guarantee Program

Title X1 of the MerchantMarine Act of 1936 authorizethe Administrator of the
Maritime Administration, to guarageé loans intended to financestbonstruction, reconstruction,
or reconditioning of vessels that, among other things, are designed principally for commercial
use in the coastwise trade. ¥6S.C. §§ 53702(a), 53706(a)(1)(A)ti)Guarantees may also be
issued for refinancing an existing obligation sduo finance the consittion, reconstruction, or
reconditioning of such vessel&d. § 53706(a)(5). Applications for Title XI guarantees must be
approved or denied within 270 days after themiastrator receives the signed application,
though the applicant may requestttthe time for consideration lextended for up to two years

from the date on which the application was receivdd§ 53703(a)(1), (2).

2 Title XI also authorizes the SecretarfyCommerce to guarantee loans in connection
with fishing vessels and fishery faties. 46 U.S.C. 88 53701(13), 53702(a).
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The statute sets forth a number criteria goliegtion must satisfy in order to be eligible
for a loan guarantee. The obligor must héve ability, experiencefinancial resources, and
other qualifications necessaryr fthe adequate operation andimb@nance of each vessel that
will serve as security for thguarantee.” 46 U.S.C. § 53707(ayhe property for which the
obligation will be executed must be “economicatyund” in light of various factors, including
“the market potential for employment of the vessadr the life of the guantee,” and “projected
revenues and expenses associatitll @nployment of the vessel.ld. 8 53708(a)(2), (3). The
Administrator may employ a third party expertaimalyze “risk factors associated with markets,
technology, or financial structures.”ld. § 53708(d} The statute also provides that the
Administrator must give priority to vessels thaimong other things, aseiitable for service as a
naval auxiliary in the time of war or tianal emergency. 46 U.S.C. § 53706(c).

Pursuant to Department of Traastation Order 2301.1B, after the Maritime
Administrator completes his revieof the application, the appdtion must be referred to the
Department of Transportation Credit Council feview. Defs.” Ex. A § 9(a). The Credit
Council is comprised of various officials withihe Department of Binsportation, including the
General Counsel, the Federal Higly Administrator, the Federal Railroad Administrator, and
the Maritime Administrator.Id. at § 5. In addition to setting the Department’s credit policies
and procedures, the Credit Council makes recomaaton to agencies within the Department
regarding applicationgor various credit assistance programs, including the Title Xl loan

program. Id. at 1 3, 9(a). With respeit Title XI applicationsthe Credit Council provides “a

® The Supplemental Complaint alleges the Secretary of Transportation requires the

Credit Council to grant authorizah to the Administrator before he may employ an independent
expert. Suppl. Compl. 132. It is unclear frehe Defendants’ motionf this allegation is
disputed. Defs.” Mot. at 6.
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recommendation regarding the firedal viability of the proposegroject and the merits of the
requested credit assistance and its consistency with departmental credit polatieg.] 9(a).
The Maritime Administrator is not bound bthe Credit Council’'s recommendation, and
ultimately approves or denies the applicatidoh.

B. Plaintiff's Title XI Apjication and Litigation History

APT submitted an application for a Titld guarantee on August 30, 2010, seeking loan
guarantees to refinance the $400 million debtrirmlito construct the tankers owned by APT.
Suppl. Compl. § 2. The Maritime Adminidiian accepted APT’s application as complete on
December 2010.Id. As part of the review process.etibepartment of Transportation Credit
Council makes a recommendation to the Maritidgiministration regareig each application.
Id. at § 3. The Plaintiff alleges that the Creditu@cil refused to consider its application in light
of the fact the Plaintiff is owned by a private equity fird.

Fearing that the Maritime Administrati would not act on itsapplication by the
statutorily mandated two-year deadline, the PIifiked suit in July 2012 seeking an emergency
writ of mandamus to compel thdministrator to grant or dg/ the application by August 31,
2012. See generalfCompl.,, ECF No. [1]. After an otie-record confence call with the
Court, the Defendants agreed to issue asttation the Plaintiff’'s application by August 31,
2012. Jt. Stip., ECF No. [7]. The Plaintiffcacdingly withdrew its motion for emergency
relief. 1d.

On July 28, 2013, the Plaintiff modified itsgdigation, in relevant part, to reduce the
guarantee amount to $340 million. Suppl. Compl. PISs Ex. B (8/1/12 Decision Ltr.) at 4.
Two days later, the Administratdenied the Plaintiff's origial application, acknowledging that
it did not consider the July 28 revisions to #mplication, indicating aeview of the amended
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application would require “a comprehensive finahanalysis” that could not be completed by
August 31. Pl’s Ex. B at 4. ‘€hAdministrator explained thahe denial ofthe Plaintiff's
original application was based @everal factors: (1) “[the] pject is not economically sound
overall”; (2) it seeks refinancing for two partiady vulnerable vessels’and (3) “it seeks to
refinance at least three ships oveegrear old at the time of closing.ld. Additionally, the
Administrator explained that “themount of the project to befieanced, . . . if granted, would
consume almost all of the remaining moragailable for the ship financing programid.

Following the initial daeial of the Plaintiff's applicatin, the Administrator agreed to
consider the Plaintiffs amendeapplication. Jt. Mot. td&Stay, ECF No. [9], T 9. The
Administrator denied the amendagplication on November 9, 2012I.’s Ex. C. In short, the
Administrator explained that the amended leapion was denied because it “remains not
economically sound overall,” “seeks refinancingtwb particularly vulnerable vessels,” “seeks
to refinance at last three ships over one year old,” and if granted, the guarantees sought by the
Plaintiffs would “consume almost all of the reémiag monies available for the ship financing
program.” Id. at 4.

The Plaintiff supplemented its complaint instmatter to reflect the denial of both its
original and modid applications.See generallguppl. Compl., ECF No. [14]. The first count
of the supplemental complaint alleges that Aladkninistrator’s decision denying the Plaintiff's
application was arbitrary, capricisuor otherwise contrary t@aw in violation of 5 U.S.C.

§ 706(2) Specifically, the Plaintiff challenges (1) the Administrator's consideration of the
recommendation of the Cred@ouncil; (2) the finding that &h amended application is not
economically sound; (3) the findy that the amended applicatidoes not warrant priority; and
(4) the decision to deny the anded application in part bessuit would exhaust available
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funds. Suppl. Compl. 1 102-07. The secoadnt of the supplemealt complaint seeks a
“remedy for the Secretary’s unlawful interénce,” pursuant to the APA, namely
an order declaring that the DOT Cre@ibuncil has no lawful or valid function
with respect to Title XI applications, réicting the Secretaryp cease and desist
from interfering with the Administratts performance of his ministerial and
discretionary responsibilitieggarding Title Xl applicions in general and APT’s
application in particular, and directingetiAdministrator . . to cease and desist
from submitting such applations to the DOT Creditd@lincil and to grant or deny

APT’s application without regard todtopinions, objections, recommendations or
authorization of the Credit Council.

Suppl. Compl. at 39. Finally, ithe third count of the supplemtal complaint, the Plaintiff
alleges that “[p]ast interferea by the Secretary . . . andetDOT Credit Council with the
Administrator’s performance . . . has so infec@d prejudiced the deliberative process used by,
and the judgment of, the incumbent Administratwat he is incapable of fairly assessing the
merits of APT’s Title XI application.”ld. at § 115. The Plaintiff thus asks the Court to order the
Administrator to recuse himself from consideration of the Plaintiff’'s application on remanded,
and requiring ale novoreview of the amended application by a new official within the Maritime
Administration. Id. at 39-40. The Defendants now movealismiss the first and third counts for
lack of subject matter jurisdiction, the second cdntfailure to state a claim, and the third
count on the alternative groundsfailure to state a claim.
[I. LEGAL STANDARD

The Defendants move to dismiss thgo@emental complaint under Federal Rules of
Civil Procedure 12(b)(6) and 12(b)(1). To suevew motion to dismiss pursuant to Rule 12(b)(1),
the plaintiff bears the burden etablishing thathe court has subjeatatter jurisdiction.Moms
Against Mercury v. FDA483 F.3d 824, 828 (D.C. Cir. 2007k determining whether there is
jurisdiction, the Court may “coiger the complaint supplementéy undisputed facts evidenced

in the record, or the complaint supplementedubglisputed facts plus the court's resolution of
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disputed facts.” Coal. for Undergroundexpansion v. Mineta333 F.3d 193, 198 (D.C. Cir.
2003) (citations omitted). “At the motion to digsistage, counseled complaints, as well as pro
se complaints, are to be construed with sufficient liberality to afford all possible inferences
favorable to the pleader @llegations of fact.”Settles v. U.S. Parole Comm#429 F.3d 1098,
1106 (D.C. Cir. 2005). “Although a court must acceptras all factual allegations contained in

the complaint when reviewing a motion to dismiss pursuant to Rule 12(b)(1),” the factual
allegations in the complaint “will bear closscrutiny in resolving d@2(b)(1) motion than in
resolving a 12(b)(6) motion for failure to state a claindvtight v. Foreign Serv. Grievance Bd.

503 F. Supp. 2d 163, 170 (D.D.C. 2007) (citations omitted).

Federal Rule of Civil Procedure 12(b)(6) provides that a party may challenge the
sufficiency of a complaint on ¢hgrounds it “fail[s] to state elaim upon which relief can be
granted.” Fed. R. Civ. P. 12(b)(6). “[A] oplaint [does not] suffice if it tenders ‘naked
assertion[s]’ devoid of ‘further factual enhancement&shcroft v. Igbgl 556 U.S. 662, 129 S.

Ct. 1937, 1949 (2009) (quotirgell Atl. Corp. v. Twombl|y650 U.S. 544, 557 (2007)). Rather, a
complaint must contain sufficient factual allegas that, if accepted as true, “state a claim to
relief that is plausible on its face.Twombly 550 U.S. at 570. “A clai has facial plausibility
when the plaintiff pleads factual content thdbwbk the court to draw the reasonable inference
that the defendant is liable for the misconduct allegddBal, 129 S.Ct. at 1949. The Court
may consider “the facts alleged in the compladoguments attached as exhibits or incorporated
by reference in the complaint,” or “documenison which the plaintiff's complaint necessarily
relies even if the document isgaluced not by [the parties].’"Ward v. D.C. Dep’t of Youth

Rehab. Servs768 F.Supp.2d 117, 119 (D.D.C. 2011) (citations omitted).



[Il. DISCUSSION

A. Count One of the Supplement Complaint

The Plaintiff's first cause of action allegehat the Administrator's denial of the
Plaintiff's initial and amended applications wadbitrary, capricious, aabuse of discretion, or
otherwise contrary to law, miolation of 5 U.S.C. § 706(2). The Defendants move to dismiss
this claim on two grounds: (1) thiae Plaintiff's injury is not rdressable by the Court, therefore
the Plaintiff lacks standing; and (2) that tAelministrator’'s decisionto grant or deny an
application for a Title XI loan guarantee is committed to agency discretion by law, and is thus
unreviewable. Neither argument has merit.

1. The Plaintiff Has Standing to Challentipe Denial of Its Applications for
Title XI Loan Guarantees

“[T]he irreducible constitutional minimum ofstanding contains three elements”™
(1) injury in fact, (2) a causaonnection between thejury and the conduccomplained of, and
(3) a likelihood that the injury will be rede=d by a decision in the plaintiff's favot.ake
Carriers’ Ass’n v. EPA652 F.3d 1, 5 n.2 (D.C. Cir. 2011) (quotihgjan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992)). The Defendaatgue the Plaintiflacks standing to
challenge the Administrator’s decisions becausmijtsy is not redressable by the Court because
on remand, “the Administrator could still deny #gplication because granting Plaintiff's loan
guarantee application walllexhaust available funds[.]” Dg.’ Mot. at 22. The Defendant
contends that “[tjhe Administratdhas already made the determination that Plaintiff's application
should be denied for this reason. As a resuthnsideration of Plairffis application would not
change the outcome, and thus will not ‘redress’ Plaintiff’s injutgd.” Assuming for the sake of
argument that the Defendant is correct thatAliministrator could deny the application on the

“exhaustion of funds” rationalealone, the Plaintiff still ha standing tochallenge the
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Administrator’s denial ofts applications.

A claim is justiciable “so long as the reliefugght would constitute a necessary first step
on a path that could ultimately leadr&dief fully redressing the injury.Tel. & Data Sys., Inc. v.
Fed. Commc’n Comm;nl9 F.3d 42, 47 (D.C. Cir. 1994) (citation omitted). The Plaintiff's
requested relief—vacataf the Administrator’'s denial andmand for further consideration—is
a “necessary first step” on the ceearthat could lead to the Adnmtrator grantinghe Plaintiff’s
application. The Plaintiff mayot ultimately prevail if the GQurt vacates the Administrator’'s
decision, but it “cannot prevail wds [the Court] do[es] so,” whids sufficient to satisfy the
redressability requirement for constitutional standifpwer Co. of Am., L.P. v. Fed. Energy
Regulatory Comm’n245 F.3d 839, 842 (D.C. Cir. 2001) (citation omitted).

2. The Maritime Administrator's €xision Regarding Title Xl Loan
Guarantee Applications Is Not Committed to Agency Discretion by Law

The Administrative Procedure Act provides fodicial review of certain agency actions,
and requires the reviemg court to set aside any “agenagtion, findings, and conclusions”
found to be, among other things, Bdrary, capricious, an abuse discretion, or otherwise not
in accordance with law.” 5 U.S.C. § 706(2)(AJowever, judicial review is not available where
the agency action “is committed to agency discretion by lald.”§ 701(a)(2). The Supreme
Court has articulated as least two scenarios irthwthis exclusion applgée (1) “in those rare
instances where statutes are drawn in such broad terms that in a given case there is no law to
apply,” Citizens to Preserve Overton Park, Inc. v. Vo@l U.S. 402, 410 (1971); and (2) when
“the statute is drawn so that a court would hagemeaningful standard against which to judge
the agency’s exercise of discretiomjeckler v. Changy470 U.S. 821, 830 (1985). “Agency
actions in these circumstances are unreviewable because the courts have no legal norms pursuant

to which to evaluatehe challenged action, aridus no concrete limitations to impose on the
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agency’s exercise of discretion.Sierra Club v. Jacksqr648 F.3d 848, 855 (D.C. Cir. 2011)
(citation omitted).

Section 701(a)(2) “provides a ‘very nawoexception’ that applies only in ‘rare
instances.” Cody v. Cox509 F.3d 606, 610 (D.C. Cir. 2007) (quotiglpe 401 U.S. at 410).
Courts “begin with the strong presumptiaimat Congress intendgudicial review of
administrative action[] unless theisepersuasive reason to beliedmat such was the purpose of
Congress.” Ramah Navajo Sch. Bd., Inc. v. Bahb87 F.3d 1338, 1343-44 (D.C. Cir. 1996)
(citations omitted). To determine whether aation is committed to agency discretion courts
consider “both the nature ofdhadministrative action at issue and the language and structure of
the statute that supplies the applicab@galestandards for reswing that action.”Sec’y of Labor
v. Twentymile Coal Cp456 F.3d 151, 156 (D.C. Cir. 2006) (citation omitted).

a. Nature of the Administrator’s Decision

The Defendants initially argue that “thection not to issue #&an guarantee [] is
guintessentially a matter of agendiscretion.” Defs.’Mot. at 17. “The question of whether,
and in what amount, a governmdwodn should be afforded” oftanvolves “issues of judgment
and choice . . . which require theeegise of informed discretion.Helgeson v. Bureau of Indian
Affairs, 153 F.3d 1000 (9th Cir. 1998}f. Lincoln v. Vigi] 508 U.S. 182, 192 (1993)JThe
allocation of funds from a lump-sum appropriatisnfan] administrativedecision traditionally
regarded as committed to agency discretion.”). However, “Congress may always circumscribe
agency discretion to allocate resources by puttegjrictions in the operative statute[],” as
Congress did with respect to thetld XI loan guarantee programLincoln, 508 U.S. 193.
Congress articulated a numberwary specific criteria to coider in determining whether an
obligation was eligible for a Title XI guarantee. Moreover, the statute identifies certain types of
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vessels that should bevgn priority. 46 U.S.C. § 53706(c)lhus, the agency’s decision is not
unreviewable simply because it concerns a lgaarantee, although the nature of the decision
may favor a more circumscribed review of that decisi®abbins v. Reagary80 F.2d 37, 48
(D.C. Cir. 1985).
b. Language and Structure of thide XI Loan Guarantee Program

With respect to the language and structure of the statute, the Defendants argue that
permissive nature of the Admstrator’s authority—that heayguarantee eligible obligations—
demonstrates the decision is committed to agency discretion by law. Defs.” Mot. at 18 (citing 46
U.S.C. §8 53702(a)). “When aastite uses a permissive term such as ‘may’ rather than a
mandatory term such as ‘shall,” this choicdarfguage suggests that Congress intends to confer
some discretion on the agenand that courts should accorgly show deference to the
agency’s determination.” Dickson v. Sec’y of Def68 F.3d 1396, 1401 (D.C. Cir. 1995).
“However, such language does not mean mhatter is committed exclusively to agency
discretion.” Id. “[L]Janguage allowing for discretion deenot create unlimited discretion. . . .
Thus, courts routinely concludthat judicial review is aailable notwithstanding statutory
language that seemingly allows for unlimited discretioimbva Alexandria Hosp. v. Shalala
244 F.3d 342, 348 (4th Cir. 2001) (citation omittd¢fihnding regulation providing that the
Provider Reimbursement Review Boardaydismiss” an appeal was reviewablef); Mulloy v.
United States 398 U.S. 410, 415 (1970) (“ThoughetHanguage of 32 CFR § 1625.2 is
permissive, it does not follow @h a board may arbitrarily refe to reopen a registrant’s
classification.”).

The D.C. Circuit inMenkes v. Department of Homeland Secud86 F.3d 1307 (D.C.
Cir. 2007), considered a challenge to the C@asdrd’s decision not tpermit an independent
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pilot to provide pilotage servicpursuant to 46 C.F.R. § 401.720(b)d. at 1310. Section
401.720(b) provides in relevant rpahat “[w]hen pilotage g®ice is not provided [by the
authorized pool] because of a physical or econanability to do so, . . . the Director may order
any U.S. registered pilot to provide pilotaggrvice.” 46 C.F.R. 8§ 401.720(b). In finding that
the decision as to whether the pmophysically or econoroally able to providgilotage service,
the court noted that “[tjo be sure, the Direataight be entitled to a good deal of deference in
determining whether the pool was physically coremmically able to provide adequate service,
but that does not mean the Director cbuake such decisions unreasonablMénkes 486 F.3d

at 1313;see also Dicksqr68 F.3d at 1401 (statute providingtiArmy Board for Correction of
Military Records “may excusefailure to file” within the staite of limitations did not preclude
review under the APA)ee Amador Cnty., Cal. v. Salazé40 F.3d 373, 381 (D.C. Cir. 2011);
Marshall Cnty. Health Care Auth. v. Shala@88 F.2d 1221, 1225 (D.C. Cir. 1993)The fact
that the Administrator is not by statute commahtteguarantee all eligé obligations does not
preclude this Court from reviewing the Administrddalecision to deny aapplication for a loan
guarantee.

C. Standard to Apply in Revieng the Administrator's Exercise of
Discretion

The Defendants further argueatithe Administrator’s decisn is unreviewable because

“[n]o statute or regulation prescribes an exclusive list of criteria that the Administrator considers

* The Defendants’ reliance onetiNinth Circuit's decision irHelgeson v. Bureau of
Indian Affairs 153 F.3d 1000 (9th Cir. 1998), is misplacedairge part because it is contrary to
the D.C. Circuit’'s approach to permissis&atutory language. Moreover, even unidelgeson
the Court could still entertain claims thaetdministrator's decisin was based on factors
outside those permitted by statute, at 1003, including the Rintiff's claim that the
Defendants’ consideration ofdhCredit Council’s recommendatiovas contrary to law, Suppl.
Compl. 1 104.
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in making his decisions.” Defs.’ Mot. at 19Although the statute peita the Administrator to
consider “other relevant criteria” with respeto particular issuesit does not provide the
Administrator unbridled discretion to deny an application. In fact, each of the statutory
provisions cited by the Defendants places sdmends on the criteria the Administrator may
consider in reviewing an applitan. Section 53708(a) articulates five criteria the Administrator
shall consider in determining whether the obligation at issue “will be economically sound.” 46
U.S.C. 8 53708(a). This section further providlest the Administratomay consider “other
relevant criteria.” Id. 8 53708(a)(5). Plainly, the Admstrator's discretion is limited to
considering other criterigelevantto whether the underlying obligation will be economically
sound. The same limitation applies to crdeset forth in 46 C.F.R. 8 298.14(b)(6), which
indicates the Administrator wiltonsider “other relevant iteria” in “making the economic
soundness finding.”

The Defendants also point to section 537QA{dich indicates the Administrator cannot
guarantee an obligation unless thdigidr has “other qualificationsecessaryfor the adequate
operation and maintenance of each vessel thatseille as security for the guarantee.” 46
U.S.C. 8 53707(a) (emphasis added). Cosgrimited the Adminisator's discretion to
considering qualifications necessary for specific purpose, namely the operation and
maintenance of the underlying collaterdfinally, Defendants rely on 46 C.F.R. § 298.17(a),

which indicates that “[ijn evalu@g project applications, we shall also consider whether the

® Elsewhere in their motion, the Defendants asbat “[tjhe Administrator can consider
any factors he ‘may prescribei evaluating a loan guarantee hggtion.” Defs.” Mot. at 22
(quoting 46 U.S.C. § 53702(a)). &lplain text of section 53702(pgrmits the Administrator to
prescribe the terms of guaranteesued by the Maritime Admisiration, but doesot address
the Administrator’'s authority to determine tloeiteria for reviewing applications for loan
guarantees. 46 U.S.C. § 53702(a) (“The [] Adsthaitor, on terms thg Administrator may
prescribe, may guarantee [obligations].”).
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application provides for” any one of six factord6 C.F.R. § 298.17(a). Biys plain text this
regulation articulates a closed weitise of factors; it does nabmtain any language indicating the
Administrator will consider “otar criteria” or that the relew factors “including but are not
limited to” those listedn the regulation.id.

In sum, Congress may not have articulate@xdraustive list of créria the Administrator
may consider in reviewing an application foffidle XI loan guaranteehut Congress did limit
the Administrator to considering factomslevantto particular inquiriessuch as the economic
soundness of the application, ortlbligor's qualifications to miatain the vessels used as
collateral. Nor do the Defendants arguattthese standards—e.g., economic soundness—are
unmanageable for the Court to apply upon revawthe Administrator’'s decision. Similar
standards have been found to provide sufficignidance to courtsn reviewing agency
decisions. Cody, 509 F.3d at 610 (“high quality amdst-effective” medical care)Menkes 486
F.3d at 1314 (“physical and economic” abilityprovide sufficient service).

For the first time in their reply, the Defendants argue that the statute fails to provide a
manageable standard for the Court to employ because the statute does not articulate factors to
consider indenyingan application, but rather sets forbnly the criteria to determine if an
application iseligible for a guarantee. Defs.” Reply at €onfronted with similarly structured
statutes, the D.C. Circuit has concluded that courts can use the factors outlined in the statute to
review the agency’s eligibility determination, and courts mlayp review the agency decision to
ensure it was not based on factors not disdasé¢he relevant state or regulations.

The regulation at issue Menkesprovided that the Coast Guamhy order independent
pilots to provide pilotage sendcif the pool of pilots authorizetb provide services could not
“physical[ly] or economic[ally]” provide pilotage services. 486 F.3d at 1310 n.3 (quoting 46
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C.F.R. 8§ 401.720(b)). The D.C. Circuit foune tlegulation provided a Hiciently manageable

standard for a court to employ in reviewing tlexision not to appoint an independent pillak.

at 1313. The court explained
To be sure, the Director might betidled to a good deal of deference in
determining whether the pool was phydigabr economically able to provide
adequate service, but that does not nmbanDirector could make such decisions
unreasonably. For example, it would be presumably arbitrary and capricious for
the Coast Guard to ignore an obvious unfilled demand for pilotage service, or to
change its standards for determining wheatel of service is adequate without
explanation. Also dubious would be a rdlito appoint aifot for reasons not

mentioned in the regulations, such asdfort to force the pilot to join the
Association.

Id. Similarly in Dickson the Army Board for Correction of Military Recordsbuld excuse a

party’s failure to file within thestatute of limitations if it was “ithe interest of justice.” 68 F.3d
at 1399. The court concluded tltatould review the Board’s findg that it would not be in the
interest of justice to excuse late filings in three cases pending before the Bbaidl404.

Likewise here, the Court can review the Adreirator’'s determination that the Plaintiff's
applications were not economicalipund, as well as consider tRA&intiff's allegation that the
Administrator denied its applications for reasons not mentiaméige statute or accompanying
regulations. In the end, the Counay owe a great deal of dedace to a determination by the
Administrator that the funds available to thél@Xl loan guarantee program are not best spent
on the Plaintiff's application. But before reaching that question, the Court has jurisdiction to
review the Administrator’s thsehold finding that the Plairfits applications were not
economically sound and thus ineligitite the requested guarantees.

B. Count Two of the Supplemental Complaint

The Plaintiffs second cause of actiorlegks that in light of the 2006 and 2008
amendments to the Title Xl loan programtharizing the Administrator to grant or deny
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applications, “the Secretary’smtnued interference with the Admstrator’s performance of his
ministerial and discretionary respsibilities regarding Title Xlapplications in general and
APT’s application in particular is arbitrargapricious and otherwise not in accordance with
law.” Suppl. Compl. | 113. The Defendamt®ve to dismiss the second cause of action,
arguing that “Plaintiff has failed to state a olainder the APA because no statute or regulation
prevents the Secretary or the Credit Courdmim advising the Administrator about loan
guarantee applicationsDefs.” Mot. at 23.

Before turning to the amendntsro the Title XI loan guardee program, the Court notes
that the Defendants’ characteripat of the issue is misleadinghe question is not whether the
Secretary of Transportation or Credit Councih cd#fer advice to the Maritime Administrator.
Rather, the relevant question is whettiee Secretary of Transportation aaquire the Maritime
Administrator to submit apmations to the Credit Council for review, and to obtain the
Council’'s non-binding recommendation beforee tMaritime Administrator issues a final
decision on the application. In other wortl® second cause of action turns on whether the
Secretary of Transportation can impose additidnadens on the Administrator in reviewing
applications under Title XI despite the fact taingress transferred &otity over the Title Xl
loan guarantee program to the Administrator.

Prior to 2006, the Secretary of Transptiota (or the Secretary of Commerce, where
relevant) was vested with thetharity to guarantee obligationsder the Title XI loan program,
and the Secretary delegated that authorittheoMaritime Administrator. 49 C.F.R. § 1.66(e)

(2005). The National Defense thorization Act for Fiscal ¥ar 2006 amended the Title Xl

® This case does not require the Courtdnsider whether the Maine Administrator,
on his accord, may seek the advice of the Crédiincil or others within the Department of
Transportation before granting to denying amilans for Title XI loan guarantees.
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program to grant the Maritime Administrator thelerity to guarantee loan obligations rather
than the Secretary of Transportation. Rull09-163, § 3507, 119 Stat. 3136 (2006). However,
the changes enacted by the 2006 National DefenleoAzation Act were not reflected in the
subsequent codification of Tith6 of the United States Cod&eeCodification of Title 46, Pub.

L. 109-304, 120 Stat. 1485 (2006). Accordinglye National Defense Authorization Act for
Fiscal Year 2008 amended the now-codified provisions of the loan program to reflect that the
Administrator was authorized to guarantee gdtions under Title XI. Pub. L. 110-181, § 3522,
122 Stat. 3 (2008).

The 2008 National Defense Authorization Act alsade certain “findings” as to the Title
XI loan guarantee program, including that the paog“has a long and successful history of ship
construction with a low historical default ratdgut that “[tlhe currenfrocess for review of
applications for maritime loans in the Departmehfransportation has effectively discontinued
the program as envisioned by the Congress,”“fitlte President has requested no funding for
the loan guarantee program.” Pub. L. 110;18B517(a)(2)-(4). Congress thus required the
Administrator to develop and implement “a compretiee plan for the review of applications,”
in order to ensure that each dpation is accepted or rejectedthin the statutory timeframes.
Id. at § 3517(b).

The plain text of the Title XI loan guareee program, as modified by the 2006 and 2008
amendments, grants the Maritime Adminigira exclusive authority to grant or deny
applications. 46 U.S.C. § 53702(&)The] Administrator, on ter® . . . [the] Administrator may
prescribe, may guarantee or make a commitmegidmantee the payment of the principal of and
interest on an obligation eligible to be guaranteed under this chapfEh&) Administrator also
has exclusive authority to determine whethemalependent analysis of application should be
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conducted by third party experts. 46 U.S.G7808(d). The Defendants argue that if Congress
had intended to eliminate the ®etary’s involvement in the @#e XI program, it would have
done so explicitly. Itis hard to see how Congress collave been any more explicit: in
transferring authority ovethe program to the Administrator, Congress eliminated all references
to the Secretary of Transportation in the relexsatutory provisions anidserted the Maritime
Administrator in his place. There simply is natteal basis for the Defendts’ assertion that the
Secretary can impose additional conditions tbe Administrator’s approval or denial of
applications for Title Xl loarguarantees after Congress gavéharty over the program to the
Administrator.

The legislative history of the 2006 amendments lends further support to the notion that
the Secretary cannot impose addiibconditions on the Administrator’s exercise of authority in
connection with the Title XI loan guaranteeogram. The Conference Report for Public Law
109-163 explained that “[tlhe conferees intefod the [Maritime Adminstration] to retain
adequate resources with sufficient expertsegperform all functions of this programvithout
requiring assistance from the Department of Transportation or other agenclédR. Conf.
Rep. 109-360, at 906 (2005gprinted in 2005 U.S.C.C.A.N. 1678, 1887 (emphasis added).
With respect to the need for independent gsisalof applicationghe report indicates

The conferees also agree that the dexi$d subject loan guantee applications

to a third-party independent analysi®sld be based on risk factors enumerated

in [46 U.S.C. § 53702], as amended by #his. The conferezagree there should

be no rule, regulation, or procedure gaweg the Maritime Guaranteed Loan

Program that requires a third-party ipdedent analysis for all applications

without regard to these risk factor&vhen an independent analysis is required,

the conferees would expect only expdrtsmaritime finance or operations be
funded to conduct the analysis.

Id. Admittedly, the Conference Report does notliekfy refer to the Credit Council, but these

statements demonstrate Congress intended forMhbritime Administrator to independently
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exercise authority over the Title Xl loan guatee program and to ex#se his discretion in
deciding when to obtain third pgranalysis of applications.

In support of their assertion that theecgtary of Transporti@an may require the
Administrator to refer appliceons to the Credit Council, thBefendants rely on 49 U.S.C.
§ 109. Section 109 outlines the general strucimck authority of the Maritime Administration,
including that the Maritime Administrator “repasj[directly to the Secretary of Transportation
and carr[ies] out the duties prescribed by the Secretary.” 49 U.S.C. § 109(b). Furthermore, “[a]ll
duties and powers of the Maritime Administration are vested in the Secretaky§ 109(d).
The Defendants thus argue that “Section 109 pravible Secretary authoritp administer his
Department in the manner he sees fit, inelgdiequiring the [Maritiméddministration] and its
Administrator to follow his orders and submit logurerantee applications to the Credit Council.”
Defs.” Mot. at 24.

When both specific and general provisions cover the same subject, the specific provision
will control. Norwest Bank Minn. Nat'l Ass’'v. Fed. Deposit Ins. Corp312 F.3d 447, 451
(D.C. Cir. 2002). This is particularly true f‘applying the general pvision would render the
specific provision superfluous.” Id. If, as the Defendants ggest, the Secretary of
Transportation has plenary authority to deterntines the Administrator runs the Title XI loan
guarantee program, the 2006 and 2008 amendmentsingpddicreferences tthe Secretary with
“the Administrator,” were meaningless: the S#ary would have the s® authority over the
program as he did prior to the statutory admants. The Court acknésdges that “[i]t is a
cardinal rule [of statutoryanstruction] that repeals by implication are not favordsiilicreek v.
Nuclear Regulatory Comm/1859 F.3d 536, 542 (D.C. Cir. 2004) (quotikigrton v. Mancar;
417 U.S. 535, 549 (1974)). But absent an impligetaéof 49 U.S.C. § 109(b) and (d) as to the
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Title XI loan guarantee program, the 2006 and 2008 statutory amendments to the program are
rendered superfluous.

In sum, Congress specifically amended thde XI program so that the Maritime
Administrator, rather than th®ecretary of Transportation, wduhave authority to administer
the program, request independent analysisapplications, and ultimately grant or deny
applications. The Defendants failed to itignany statutory or other authority by which
Secretary of Transportation caaquire the Maritime Administrator to submit applications for
Title Xl loan guarantees to the Credit Councibtaiain the Council’s mmmendation before the
Administrator may grant or deny the applications. Accorgingte Defendants’ motion to
dismiss the Plaintiff's cause of actiorr failure to state a claim is denied.

C. Count Three of the Supplemental Complaint

The third count of the supgrinental complaint allegess its entirety, that

Past interference by the Secretary, othepartment of Tragportation officials

and the DOT Credit Council with the Adnistrator's perdrmance of his

ministerial and discretionary responsibilities regarding APT's Title XI

applications has so infected and pregedi the deliberative process used by, and

the judgment of, the incumbent Adminigtia that he is inapable of fairly
assessing the merits of APT’s Title XI application.

Suppl. Compl. § 115. The Plaintiff thus asks @murt to issue an order directing (1) that the
Administrator revoke his August 1, 2012 andévwdmber 9, 2012 denials of the Plaintiff's
original and amended applications; and (2) thatPlaintiff's application be considerdd novo
“by the official designated by statute or remfion to succeed to the position of Maritime
Administrator when the incumbent Agdnistrator is disqualified.”ld. at 39-40.

The Defendants move to dismiss the thirdseaof action, for four reasons: (1) that the
United States has not waived sovereign immuasyo this claim because it does not concern a

final agency action under the APA; (2) recusathed Administrator constitutes a nonjusticiable
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political question; (3) the claim fails to statéegal basis for recusingeéhAdministrator; and (4)
recusal is not a remedy authorized by the AHAe Plaintiff responds by asserting that the third
cause of action “unarguably” states a claimder the APA.” Pl.’s Opp’n at 35 n.12. The
Plaintiff thus relies on the APA to find a waivef sovereign immunity and avoidance of the
political question doctrineld. at 31-34.

The Supplemental Complaint cahmeasonably be construemiraise any claim under the
APA. In the first cause of action, the Plaihtiutlines the reasons it argues the Administrator’s
decision was arbitrary and capricious, but oraity reference to any purported bias on the part
of the Administrator. Suppl. Compl. 11 103-0The Plaintiff then requés that tle Court set
aside the Administrator’'s decision “and remand[] this matter toAttministrator for further
consideration.” Id. at 38. The third causef action, without any citation to the APA, the first
cause of action, any legal basis for the claim, alleges the Administrator is “incapable of fairly
assessing the merits” of the Plaintiff's é&pation, and asks that he be removed from
reconsideration upon remantt. at § 115. In its current form, the third cause of action does not
state a claim for relief under the APA. Becatlse third count does not state a claim under the
APA, there is no apparent waiver of sovereignmunity, and the Plaiiff failed to meet its
burden to show the Court has subjewtter jurisdiction over this claifn. Therefore, the Court
shall dismiss count three of the Supplemental Complaint.

V. CONCLUSION
For the foregoing reasons, the Court finds digency action at issue in this case is

reviewable. The Plaintiff has standing to challetige Administrator’s denial of its applications

" Moreover, because the third cause dioacdoes not purport to state a claim under the
APA, the Court does not reach thsue as to whether the Plaintifhuld state a claim under the
APA seeking recusal of the Administrator upon remand.
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for loan guarantees because a favorable decision from this Court is necessary to remedy the
asserted injury, even if the Administrator ultielst denies the application upon further review.
Moreover, the Administrator’'s decision regarding a Title Xl loan guarantee application is not
committed to agency discretion by law, and thexsewable under the Administrative Procedure
Act. The Plaintiff has statead claim challenging the Secaey of Transportation’s order
requiring the Administrator to refall applications to the Depanent of Transportation Credit
Council in order to obtain the Council’s recomrdation before the Administrator rules on each
application. Finally, the Plairtifailed to state a claim under tid>A with respect to its request
that the current Administrator becused from ruling on the Paiff’'s application on remand.
Absent a viable APA claim, theefendants have not waived sovgreimmunity with respect to

this claim, and the Court lacks subject mattersgliction to consider the request for relief.
Accordingly, the Defendants’ [18] Motiorto Dismiss the Supplemental Complaint is
GRANTED IN PART and DENIED INPART. The third cause of action shall be dismissed.

An appropriate Order accompanies this Memorandum Opinion.

/sl
COLLEEN KOLLAR-KOTELLY
WNITED STATESDISTRICT JUDGE
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