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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID T. SHAHEEN,
Plaintiff, . Civil Action No.:  12-1168RC)
V. Re Document Ne.: 9, 12
CHARLES J. SMITHet al,
Defendars.

MEMORANDUM OPINION

DENYING PLAINTIFF 'SMOTION FOR DEFAULT JUDGMENT FOR L ACK OF PERSONAL
JURISDICTION ; DENYING PLAINTIFF 'SREQUEST FOR JURISDICTIONAL DISCOVERY, AND
GRANTING PLAINTIFF 'SMOTION FOR TRANSFER OF VENUE

[. INTRODUCTION

This action arises out dfie plaintiff's allegations againshedefendard for copyright
infringement. Theplaintiff, Mr. David T. Shaheen, owns a copyright for a written article titled
Going Public by rect Filing vs. Reverse MergefTheplaintiff alleges that thdefendants,
Charles J. Smith and his companiflotw2GoPublic.com,’altered the article and posteditline
without theplaintiff's permission.The plaintiff moved for Default Judgment and this Court
entered an Order, instructing the plaintifiS8bhow Giuse whythe Court should not dismigisis
case for lak of personal jurisdiction.

After examining the plaintif allegations regarding tldefendants’ contacis the
District of Columbiathe Court finds that it does not have personal jurisdiction over the
defendants. The Court also finds that jurisdictional discovery is not warranted. étpwmehe

interests of justice, the Court will transfer the case to the District Court forighecDof

Nevada.
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lI. FACTUAL BACKGROUND

On July 17, 2012 he plaintiff filed a complaint against thaefendarg alleging copyright
infringement. Complf 1, ECF No. 1. On September 5, 2012, the defendants were served in
Nevada. SeeAff. of Mailing, ECF No. 4. The defendants never filed an answer or other
responsiveleadng, and on February 4, 2013, upon request oplaiatiff, the clerk entered an
order of default.SeeAff. for Default, ECF No. 7; Clerk’s Entry of Default, ECF No.®8n
March 15, 2013the plaintiff filed aMotion for Default Judgment under Federal Rule of Civil
Procedure Rule 55, alleging that thefendarg had not pled or moved tefénd the matterSee
Mot. Default J. 2, ECF No. 9. On April 10, 2013, this Court ordereglthetiff to Show Quse
why this @se should not be dismissed for lack of personal jurisdicB@@Show Cause Order,
ECF No. 10. On May 8, 2013, tp&intiff responded to the Show Cause Order arguing that the
defendants, who reside in and whose principal place of business is Nevada, hahsaffiti
substantial contacts within the District of Columtmaconfer personal jurisdiction ovérem in
this matter.SeeResp.Show Cause Ord&-9, ECF No. 11*Resp.”). In the alternative, the
plaintiff requestdthat if this Courdid not find personal jurisdiction, thatgtant the plaintiff
jurisdictional discovery, or transfer the case to the Ninth Cir&geResp. at 9.

. LEGAL STANDARD

Theplaintiff bears the burden of establishing that this Court has personal jurisdiction
overthedefendantsSee FC Inv. Grp. LC v. IFX Mkts., Lt&29 F.3d 1087, 1091 (D.C. Cir.
2008). Although factual discrepancies in the record must be resolved in favoptHithif, a
court need not accept tp&intiff’s “conclusory statenrés” or “bare allegationstegarding the
defendant’s actions in a selected foruBeeGTE New Media Servs. Inc. v. BellSouth Cotp9

F.3d 1343, 1349 (D.C. Cir. 2000).



“To establish personal jurisdiction over a non-resident, a court must engage ipartwo-
inquiry: A court must first examine whether jurisdiction is applicable under thésdtatg-arm
statute and then determine whether a finding of jurisdiction satisfies the domsitu
requirements of due proces<GTE New Media Servs. Ind.99 F.3d at 1347The District of
Columbia longarm statute fovides that District of Columbia court has personal jurisdiction
over any person as to a claim for relief arising from the person’s

(1) transacting any business in the District of Columbia; (2) contracting to
supply services in the District of Columbia; (3) causing tortious injury in the
District of Columbia by an act or omission in the District of Columbia; (4)
causing tortious injury in the District of Columbia by an act or omission
outside the Distat of Columbia if he regularly does or solicits business,
engages in any other persistent course of conduct, or derives substantial

revenue from goods used or consumed, or services rendered, in the District of
Columbia.. . ..

D.C.CoDES 13-423(a) (2001). Subsection (b) qualifies the reach dft#tete by noting that
“[w]hen jurisdiction over a person is based solely upon this section, only a claintidbr re
arising from acts enumerated in this section may be asserted againstchig113-423(b).

Next, Due Process requires a plaintffdemonstrate ““minimum contacts’ between the
defendant anthe forum statsuchthat ‘the maintenance of the suit does not offend traditional
notions of fair play and substantial justiceGTE NewMedia Servs. Inc199 F.3d at 1347
(quotingInt’l Shoe Co. v. Washingtp826 U.S. 310, 316 (1945)Y.hese minimum contacts
must be grounded in “some act by which the defendant purposefully avails [himsk#] of
privilege of conducting activities with the forum statays invoking the benefits and protections
of its laws.” Asahi Metal Indus. v. Super. Ct. of C&80 U.S. 102, 109 (1988). In short, “the
defendant’s conduct and connection with the forum state [must be] such that he should
reasonably anticipate beimgled into court there. GTE New Media Servs. I1nd.99 F.3d at

1347 (quotingNorld-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 297 (1980)The



constitutional limits of due process are generally coterminous with the lihfterein the
long-armstatute. See Harris v. Omelqr985 A.2d 1103, 1105 n.1 (D.C. 2009).
IV. ANALYSIS
Applying theDistrict’'s longarm statutethe pgaintiff claims that8§ 13423(a)(1)(4)
authorize personal jurisdiction over the defendants. This Court will addredaititéfjs claims
in the order in which they were raised.
A. Personal Jurisdiction

1. The Court Does Not HavePersonalJurisdiction under D.C. Code 8§ 13-423(a)(3)

The plaintifffirst argues thabecause thdefendants’ acts of copyright infringement
constitute an intentional tdrthatoriginated in and causelle plaintiff harmin the District of
Columbia, this Court therefore has jurisdiction over the defendants. Under D.C. Code
8 13-423(a)(3)a court may exercigeersonal jurisdiction over a person who “caus|es] tortious
injury in the District of Columbia by an act or omission in the District of Colurhbidis
provision “requires that both act and injurycacin the District of Columbi&a. Helmet v.
Doletskaya 393 F.3d 201, 208 (D.C. Cir. 20043ee also Moncrief v. Lexington Herdldader
Co, 807 F.2d 217, 221 (D.C. Cir. 1986) (“the District of Columbia has chosen to distinguish
between the act of the defendant and the injury it causes”).

Though the District of Columbia Circuit has not yet ruled on where a tortious injury
occurs in a copyright infringement case, at leastliistict of Columbia courhasadopted the

Second Circuit’s logic ilPenguin Group (USA) Inc. v. Am. Buddbd0 F.3d 497, 500-501 (2d

! The D.C. Circuit has found that copyright infringement cases sound in tort for

purposes of the longrm statute.See Costello Pub. Co. v. Roste8&0 F.2d 1035, 1043 (D.C.
Cir. 1981) (“it is well established that a suit for [copyright] infringemenh&@yous to other
tort actions”);Nu Image, Inc. v. Does 1-12, 3ZZ89 F. Supp. 2d 34, 38 (D.D.C. 2011) (“The
subsection of the District of Columbia loagm statute that applies to tort clatmshich is used
for copyright actions—requires that the tortious injury occur in the Districoafr@bia. . . .”).
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Cir. 2011). In that case, the court helafter certifying the question to the New York Court of
Appeals thatunder the New York long#km statute, the situs of the injurnyan online copyright
infringement cases the locationor resdence of the copyright holderld. SeealsoNu Image,
Inc. v. Doesl-12,322 799 F. Supp. 2d 34, 38-39 (D.D.C. 2011) (finding the reasoniAgof
Buddhato “tip[] the balance in favor of identifying the sitagthe injury as the location of the
copyright holder,” and finding that under that test, the location of the imjasyn California,
where he copyright holder resided). Here, the plaintiff has alleged that his mganyred in the
District of Colunbia, becausehatis where he is locatedSeeResp. ab. The copyright at issue
in this case is registered under David Shahe®srse andunder his work address in
Washington, D.C.SeeCompl., Ex. G., ECF No. 1-1. Though Mr. Shaheen is a District of
Columbia-based lawyer, is a member of the District of Columbia Bar, and wattke District
of Columbia, he resides in VirginicseeShaheen Decf] 1, ECF No. 11-1; Compl. 1 &he Am.
BuddhaandNu Imagetest would suggest that the tortious injury, then, occurred in Virginia, and
not the District because Virginia is where the copyright holder resitles Court need not
decide bhat issue, however, because either way, the plaintiff has not shown that the &mttious
occurredin the District ofColumbia?

As this court has noted|i]'n cases involving the posting of infringing material on an
Internet web site, courts have held that the tort occurs where the web sitéeid aretor
maintained, usuallwhere the server supporting the web site is located, not where the Internet

web site can be seen, because that would be literally anywhere the Internet can bd.access

2 Moreover, it is not clear whether the plaintiff suffered the injury, or his@rapl

did. The plaintiff refers to the injury he suffered on “his” webseeResp. at 2. However,
the website is not his personal website, but the website of the law firm of which parieex,
Burk & Reedy, LLP. Burk & Reedy, LLP is not a party to thig.s Either way, the distinction
is not material in this case because, as set forth above, the plaintiff cannobhahthe tortious
act occurred in the District.



Kline v. Williams No. Civ. A. 05-01102 (HHK), 2006 WL 758459, at *4 (D.D.C. Mar. 23, 2006)
(quotingCitigroup Inc. v. City Holding Co97 F. Supp. 2d 549, 567 (S.D.N.Y. 200%jere,
although he plaintiff alleges that thdefendant maintainstechnical contact for its website in
the Wasington, D.C metropolitan are@Herndon, VA), nothing inthe plaintiff’s Response or
Complaint demonstrates that ttlefendants’ website was created, is maintained, oithas
servers inWashington, D.C. SeeResp. at 3 Rather, the defendant’s website is registered under
a Nevada addredissts an administrative contact located in Oregamd lists dechnical contact
with aVirginia address.SeeResp., Ex. 5 at 2, ECF No. 11-blere acess to the defendants’
websitefrom the District is insufficient to establish that tbetious“act” occurredin the
District. See, e.g GTENew Media Servs. Incl99 F.3d at 1346 (N1] ereaccessibility to an
Internet site in the Distrigs [not] enough of a foundation upon which to base personal
jurisdiction”). Because thelaintiff has not demonstrated thmithact andnjury occurred in
Washington, D.C., this Court cannot find that personal jurisdiction is proper under
§ 13-423(a)(3).

The plaintiff argues thapersonal jurisdiction is also proper under 84P3{a)(3)because
the defendants amubject to the terms and conditiayfghe plaintiff'slaw firm’s website,
www.burkreedy.com, which designate the District of Columbia as the proper verarg/fand
all actions between the user of the website and Burk & Re®edgResp.at 1-2, 6;Ex. 2 at 2,
ECF Nc. 11, 11-2 (“you agree that personal jurisdiction and venue for any and all actions shall

be exclusivelyn the District of Columbia . . . anau hereby specifically waive any objections

3 Courts have recognized the unique jurisdictional character of the Washington,

D.C-Metropolitan Area.See, e.gSweetgreen, Inc. v. Sweet Leaf, |I882 F. Supp.2d 1, 6
(D.D.C. 2012) (“This Court recognizes that the metropolitan Washington, D.C. aréarfisnm
many respects, as a unified legal and commercial community. Thibdastyer, does not dilute
the requirement that a defendant business avail itself of the benefits of doimgshugihe
District of Columbia before it can be sued hexe.”
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pertaining to personal jurisdiction wenue in any actions betwegou and Burk & Reedy LLR
(emphasis added)This argument, sounding in foruselection® is unavailing. A forum-
selection clause is. .a distinct contract between the parties to sefiputes in a particular
forum...” Marrav. Papandreou216 F.3d 1119, 1123 (D.C. Cir. 2000). Thus,tdies and
conditions on Burk & Reedywebsite may béinding between Burk & Reedy and the
defendantsf Burk & Reedy were a party to this actj@andif the defendants did indéeaccess
the article from Burk & Reedy’s websitémportantly, however, Burk & Reedg not a party in
this action; rather its employee David Shahegheassole plaintiff In addition, there is no
indication from the facts how the defendants accessed the plaintiff's aifttodglaintiff alleges
in his Response that the defendant copied the article from Burk & Reedy’sevé&eResp. at
1. However, in his complaint, the plaintiff also alleges that the defendant agreedk twitkor
Bob Koveleski, President of Bizfin, a site that alsblmined the plaintiff's article, with his
permission.SeeCompl.{113-15. It is entirely possible that the defendants accessedtibie a
from that websité. Because the forurselection clause is exclusite actions between Burk &
Reedy—not party to this suit—and the defendants, and because the plaintiff has not produced
any facts showing how éhdefendants accessed the artittieforum-selection clause is

inapplicable in this matter.

4 Forumselection clauses are “prima facie valid and should be enforced unless

enforcement is shown by the resisting party to be ‘unreasonable’ under the circanstdiS
Bremen v. Zapata Off-Shore C407 U.S. 1, 10 (1972). If a foruselection clause would make
it “so gravely difficult,” impractical, or difficultor contravenepublic policy, the Supreme
Court has held that suetlause should be invalidate&eeGipson v. Wells Fargo & Cp563
F. Supp. 2d 149, 154 (D.D.C. 20(8jting M/S Bremer407 U.S. at 18).

> Either way, there is nothing in tihecordto suggest that the defendants
contractually bound themselves or otherwise submitted themselves to thestlaaten clause
on the plaintiff'slaw firm’s website



2. The Court Does Not HavePersonalJurisdiction under D.C. Code§ 13423(a)(4)

The paintiff nextclaims that personal jurisdiction is properder § 13-423(a)(4)ecause
the defendans “caused tortious injury in thBistrict of Columbi&® wheredefendants regularly
dd[] or solici{] business, engafjan any persistet course of conducandbr deriveg] substantial
revenue from goods used or consumed, or services rend&eeResp.at 7.

TheCourt does not find that personal jurisdiction is proper under § 13-423f@) (4o
reasons.First, theplaintiff has not produced any facts showihgt thedefendansolicits
business, engages in any persistent course of conduct, and/or derives sulestantial from
any activity conducted in the DistricT.he plaintiff's allegation that the defendants solicit
business across the country and have clients in the District of Columbia “cannotdadiaty
on the ability of District resients to access the defendant’s websit€TE New Media Servs.
Inc., 199 F.3d at 1350.Moreover, “for a website to constitute a persistent course of conduct
within the District of Columbia, it must meet a certain level of interactivity [witdrais the
District of Columbid.” SeeBible Way Church of Our Lord Jesus Christ World Wide, Inc. v.
Showel] 578 F. Supp. 2d 164, 171 (D.D.C. 2008). The plaintiff has not demonstrated any facts
showing that the defendant’s website targeted users specifictiiyn whe District. Finally, the
plaintiff's belief that the defendants “must have derived substantial inaomettie District of
Columbiaandmust have received substantial income from referrals associated with the
infringed,” is unsubstantiated and higlspeculative.SeeResp. at 7. Mre speculatioas to all
these claimsvill not establish personal jurisdiction ovitie defendants GTENew Media Servs.

Inc., 199 F.3d at 1349.

6 As set forth above, it is unclear whether the tortious injury occurred in threDis

of Columbia or Virginia. Regardless, the distinction is immaterial because thefidds that
the defendatis do not otherwise satisfy the requiremenit§ 13-423(a)(4).

8



Second, e plaintiff's assertion thathe defendants’ interactions with the SEC establish
minimum contacts is subject to the governnuanritactgrinciple. The moderaday government
contacts principle was first articulated by the District of Columbia Court of Appea case
interpreting the reach of the Districtiewlong-arm statute.SeeEnvtl. Research Int'l, Inc. v.
Lockwood Greene Eng'rs, In@55 A.2d 808, 813 (D.C. 1976). In that case, the court found that
the basis for the government contacts principle was rdotéde unique character of the District
as the seat of national government and in the correlative need for unfetteredatedssal
departments and agencies for the entire national citizetay. Tt went on to hold that
“contacting federal governemtal agencies is not a basis for the assertion of in personam
jurisdiction.” Id. The court based its holding on thae Process Clausminimum contacts”
analysis but in a footnote, indicated that the First Amendment might also provide a basis for the
principle. See idat813 n.11.Two years later e District of Columbi&ourt of Appeals noted
a tension in the rationatd Envtl. Researclas towhether the governmenontacts principle
might provide an exemption from personal jurisdiction where otherwise minimum contacts had
been establishedSee Rose v. Silve394 A.2d 1368, 1373-74 (D.C. 1978). The camswered
that question, holding that in the context of the government contacts printieléif'st
Amendment provides the only principled basis for exempting a foreign defendanuitomtse
District of Columbia, when its contacts are covered by the &ngstatute and are sufficient to
withstand a traditional due process attacRose 394 A.2dat 1374. The guidance from the
Rosecourtsuggeststhen, that personal jurisdiction could be established if the government-
contact communication was not protected by the First Amendment, and minimuntsoatdd

be established.

! The plaintiffs inRosenever asserted that the D.C. lcangr statute violatethe
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Since then, there has been some confusion in the lowers courts as to the pre@$e limit
the doctrine.See, e.gNaartexConsulting Corp. v. Wat722 F.2d 779, 786-87 (D.C. Cir. 1983)
(noting that sinc&ose the “court has failed to clarify any podsilconflict” and recognizing the
“tension betweetnul. ResearclandRosé); Hayes v. FM Broadcast Station WEBBO F.
Supp. 2d 145, 148 (D.D.C. 2013) (explaining that “there may be complexities in the government
contacts doctrine that are not captubogtithe simple formulation articulated Envtl. Research
thata party’s contacts with government agencies do not enter the jurisdictiandusal The
most recenDistrict of Columba Court of Appeals case to address the issue decided not to
resolvethetension between the cases at éifistead, the court noted that fResedecision
“generated controversy,” awgenton to say that “[w]e do not attempt to resolve that uncertainty
here. Instead we hold that a fraud exception [to the government contacts pris@plgjopriate
even if rationales apart from the First Amendment support the government cdotaotse.”
Companhia Brasiliera Carbureto De Calcio v. Applied Indus. Materials C8%A.2d 1127,
1133 n.5 (D.C. 2012)Regardless of thetision left open by the District of Columbia Court of
Appealsas to the basis of the government contacts prinatgkeclear “that the doctrine at least
precludes personal jurisdiction that would be predicated on the submission of non-fraudulent
petitiors (within the meaning of the First Amendment) to the federal governmidayés 930
F. Supp. 2ét 149-150. See also Companhia Brasilierds A.2d at 1134Naartex 722 F.2d at
787 (explaining that “contacts . . . which implicate the first amendment guatanpegition the

Government for redress of grievances™ would be exempt [and therefore erenutfio confer

First Amendment, and the court remanded the case so that the plaintiffs cauttaaegument
in the trial court.See Rose v. Silve394 A.2d 1368, 1374 (D.C. 1978). Thus, to the extent the
Roseruling causes tension withnvtl. Researchit isin dicta only.
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jurisdiction] under either formulation dRoseor Envtl. Research®

The Companhiacourtfurtherexplained that “[c]ases in which the fraud exception applies
should be rare indeed.” 35 A.2t1134. It went on to notata defendant forfeits the
protection of the government contacts exception whétses the government as an
instrumentality of fraud . . . and thereby causes unwarranted government aatiwt[tge
plaintiff] . . ..” See id. Accord Morgan v. Richmond School of Health and Technologyg37c.
F. Supp. 2d 104, 109 (D.D.C. 2012) (explaining that the holdi@paipanhias very narrow
and applies only to cases where the defendant “fraudulently induced unwarrantecngone
action against the plaintiff’ Here, the plaintiff has alleged that the defendant has been subject
to SEC enforcement actions regarding fraudulent schemes and filingbe/BiEC. SeeResp at
2, Ex. 3, ECF No. 11-3. Such fraudulent filings, however, cannot provide a basis torgbers
jurisdiction in this case for two reasons. First, the fraudulent filings are timbmethat “caused
unwarranted government action” against the plaintiff—no government agency tamk acti
against the plaintiff in this case as a result of the def@istiprosecution by the SEC for
fraudulent conduct. Therefore, the narrow exception to the government contactserincipl
articulated inCompania is inapplicable here.

Second, the fraudulent filings have nothing to do withplletiff's underlying chim of
copyright infringenent—they pertain to fraudulent conduct related to other corporations not
party to, or at issue in, this case. The D.C. lang-statut@nly reaches @aause of action that

arises from the defendanjigrisdictional ties to the DistrictSeeD.C. CoDE § 13-423(b) (2001)

8 TheFirst Amendment right to petition has been understood broadly to extend “to

all departments of the Governmentalifornia Motor Transp. Co. v. Trucking Unlimitedi04
U.S. 508, 510 (1972). It also includes “activities before government agencies desigraedt
commercial or proprietary interestsSee Lex Tex Ltd., Inc. v. Skillm&79 A.2d 244, 249 n.9
(D.C. 1990) (citingNaartex Consulting Corp. v. Wait22 F.2d 779, 787 (D.C. Cir. 1983)).
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(“when jurisdiction over a person is based solely upon this section, only a claimdbansing
from actsenumerated in this section may be asserted against him.”) (emphasis &ked)so
Willis v. Willis, 655 F.2d 1333, 1336 (D.C. Cir. 1981) (“[t]he District of Columbia courts have
interpreted section 1823(b) as a bar to claims unrelated to the acts forming the basis for
personal jurisdiction.”);FC Inv. Grp. LC v. IFX Mkts., Ltd479 F. Supp. 2d 30, 39 (D.D.C.
2007),aff'd, 529 F.3d 1087 (D.C. Cir. 2008) (“plaintiff's jurisdictional allegations must arise
from the same conduct of which it complainsNpvak-Canzeri v. Sau864 F. Supp. 203, 206-
207 (D.D.C. 1994)€xplaining that “[t]he claim itselinust have arisen from the business
transacted in the District or there is no jurisdictiand finding no jurisdictional nexus between
the plaintiff's underlying breach of contract claim where “there is no statahedrthe
jurisdictional allegations sébrth there necessarily relate to the same activity as the breach of
contract allegations”)Berwyn Fuel, Inc. v. Hogar399 A.2d 79, 80 (D.C. 1979) (finding no
personal jurisdiction under 813-423(bhere,even though the appellant made fuel delivees t
the District of Columbia, theortious injuryin that caselid not arise fronthosedeliveriesto the
District, but from an accident that occurred in Marylandgre, he defendantgurisdictional
ties to the District are fraudulent filings with tB&C related to the defendants’ other
companies—not filings that give rise to the plaintiff's underlying copyright infringetneaim
Therefore, even if the SEC enforcement actions based on the fraudulent filings coeld conf
jurisdiction on the defendants, it would only be to the extent the tortious conduct arose from
those filings, which in this case, it did not at all.

In addition to the SEC enforcement actions, the plaintiff has asserted that tidadéese
filings and othecontacts with the SEC amdNRA, a nongovernmental organizatitratissues

thedefendants’ stock ticker symbols for their compangssabliskspersonal jurisdiction over
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the defendantsSeeResp. at 7.Such interactions are alggsufficient to confer personal
jurisdiction on the defendant§&eelnv. Co. Inst. v. United States50 F. Supp. 1213, 1216-17
(D.D.C. 1982). The defendantslmv. Co. Instwere banks who, like the defendants in the
instant case, regularly interacteith the SEC and thational Associatioof Securities Dealers
(“NASD"),? FINRA's predecessognd other governmental or quagivernmental agencies
through filings, correspondence, and other matters that would allow thetbarpesate
lawfully. 550 F. Supp. at 1217-18. Those were the only connethiattbe defendants had
with the District ofColumbia. This court concludedhatit had no personal jurisdiction over
those banksbecause their dealings with the SBNASD, and other governmental or quasi-
governmental agenciegere their only contastwith the District of Columbia and fiewithin the
federal government contacts principeeeid. The court also noted that despite the tension of
Envtl. ResearctandRosg “the fact that [the] activities [were] undertaken for ‘commercial’
purposes would not deprive them of [] First Amendment protection . . . for the First Amendment
protects ‘commercial’ speech and the right of petition as well as that ureteftaldess
mercenary reasons.ld. at 1217. Thus, the@efendantsfilings and correspondence with the SEC
and FINRAfall within the government contacts principénd this Court cannot establish
personal jurisdiction over the defendants under § 13-423(a)(4).

More importantly, and as set forth above, even if the defendants’ contacts with the
government were enough to constitute regular business in the District orstepérsourse of
conduct in the District, 8 13-423(b) specifies that the tortious act must arisehfveendontacts.

SeeD.C.CoDE § 13-423(b).SeealsoBerwyn Fuel, InG.399 A.2d at 80 (“the jurisdiction

9 In 2007, FINRA absorbed the NASD and the member operations of the New York
Stock ExchangeSesfinra.org (http://www.finra.org/Newsroom/NewsReleases/2007/p036329).
As part of that consolidation, FINRA now oversees the functions previously overse&Siy N
See id.
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thereby conferred [by §1823] is restricted to claims arising from the particular transaction of
business carriedub in the District.). Accord Ross v. Product Dev. Coy@36 F. Supp. 285, 289
(D.D.C. 1989) (“the plaintiff's claim must have arisen from the defendaossessn the
District”) (emphasis in original) The“business’the defendantsave had with the SEC and
FINRA—filing registration statements, being paftSEC enforcement actioignrelatedo the
plaintiff’'s copyright) andgetting ticker symbots-doesnotgive rise to the plaintiff's underlying
claim of mpyright infringementit hasnothing to do with the plaintiff's claim of copyright
infringement Therefore, regardless of whether thgeeernmentontacts are enough to
constitute minimum contacts, the tort of copyright infringement did not arise from ¢bogacts
and thereforehteydo not suffice to confer personal jurisdiction on the defendants.

3. The Court Does Not HavePersonalJurisdiction under D.C. Code § 13-423(a)(1}2)

The paintiff nextclaims that personal jurisdiction is proper under 8§ 13-423(82(1)-
because the defdants “transact business in the District of Columbia” and/or “contract[] to
supply services in the District of Columbia” i) egularly travahg to meet withFINRA and
the SECto file documents,) meetingwith clients in the District(3) advertising to and
acceptingclients from anywhere in the United States, including the District(4)skrving as
officers in a separatorporation that has substantial contacts with the DistBe¢Resp. at 8.
The Court, again, disagreeBirst, the defedants’ interaction with FINRA and the SEC

is not enough to confer jurisdiction on them, as set forth ab®ge, e.g Envtl. Research Intl
355 A.2d at 813. Seconthe plaintiff has not produceanyfacts that demonstrate how mary
if any—clientsthedefendantfiave in Washington, D.C. Thirthe plaintiff has not produced
anyevidencebeyond the conclusollegations thathe defendantadvertise and solicit business

from the District of ColumbiaFinally, theallegation that the defendants are “officers in
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corporations which are either based in the District of Columbia and/or havensialbstantacts
to the District of Columbia” is not supported by any facts on the rec@edResp. at 8. The
only piece of evidence produced regarding any other corporation is a stock isscand®r
the company “MyOtherCountryClub.com,” which is registered in Reno, Nevada and odyanize
under the laws of Nevad&eeResp., Ex. 6, ECF No. 11-@.he only connection betweehat
corporation and the District is that it filed a Registration Statement with the 8&&n, such a
filing is subject to the government contacts principle, and therefore not enouglfieio con
personal jurisdiction on the defendants. And as set forth aboveif sueh interactiordid
suffice for purposes of minimum contacts, 8 13-423(b) requires that the tortiousadtan
those contacts, which in this case alleging copyright infringement, it didSeat.Berwyn Fuel,
Inc., 399 A.2d at 80.

Because the plaintiffs have not demonstrated that the defendants transacireesslmrs
contract to supply services in the District, such that “maintenance of the suriatadgtend
traditional notions of faiplay and substantial justi¢eghis Court cannot find that personal
jurisdiction is proper under 8§ 13-423(a)(R)- Int'l Shoe Co. 326 U.Sat316.

B. Jurisdictional Discovery

A plaintiff is entitled tqurisdictional discoveryif a partydemonstrates that it can
supplement its jurisdictionallegations through discoveryGTE New Media Servs. Ind.99
F.3d at 1351. And although discovery should be freely permitteet€e‘conjecture or
speculation” that discovery could lead to personal jurisdiction over the tidtefdefendants
will be insufficient fora district court to permit discovery=C Inv. Grp. LC,529 F.3dat 1094.
Therefore, glaintiff must includesomefactsabout what additional discovery could produce.

SeeCheyenne Arapaho TribesOkla. v. United States558 F.3d 592, 596 (D.C. Cir. 2009)
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Mwani v. bin Laden417 F.3d 1, 17 (D.C. Cir. 2005). Finalfit,is inappropriate” to subject
defendant to discovery if th@aintiff does not rake a “detailed showing” dfow jurisdictional
discovery would lead to newglevantinformation SeeBible Way Church578 F. Supp. 2dt
171.

Theplaintiff has not demonstrated how jurisdictional discovery could supplement its
allegations. Thelaintiff has not included what type of discovery he will engage in, any facts of
what he would gain from additional discovery, nor how additional discovery would be
beneficial. SeeResp. at 8see alsaCheyenne Arapaho Tribes of Okla58 F.3d at 596 The
plaintiff only asserts that discovery should be “freely given,” but does not assert anfacther
that establish that his requést discoveryis more than a speculative fishing expediti@ee id
see alsd=C Inv. Grp. LC, 529 F.3d at 1094. Because the plaintiff hasimaicatel how
discovery could provide new and relevant information that ceutighlement the plaintiff's
existing jurisdictional claimghe Courdeclines to grarthe plaintiff's request for jurisdictional
discovery.

C. Venue Transfer

Even though a district court lacks personal jurisdiction over defenddrgslistrict court
of a district in which is filed a case laying venue in the wrong division or distatitdgismiss, or
if it be in the interest of justice, transfer buzase to any district or division in which it could
have been brought.” 28 U.S.C. § 1406(@yansfer is generally appropriate “when procedural
obstacles ‘impede an expeditious and orderly adjudication on the mevhigh includes “lack
of personal jurisdiction, improper venue and statute of limitations b&aclair v. Kleindienst
711 F.2d 291, 293-94 (D.C. Cir. 1983). “The decision whether a transfer or a dismissal is in the

interest of justice, however, restithin the sound discretion of the district couaartex 722
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F.2d at 789.

Venue for this action is proper in “a judicial district where any defendaulesesior “a
judicial district in which a substantial part of the events or omissions giving rise ttaim
occurred,” or “if there is no district in which an action may otherwise be broughany judicial
district in which any defendant is subject to the court’s personal jurisdictibrregpect to such
action.” 28 U.S.C. § 1391(b)(1®). The defendantharles J. Smithves, residesand does
business in Reno, Nevada. Confpb. The defendant company “How2GoPublic.com” is
organized under the laws of Nevada, with its principal place of business in Nevada. Campl.
Therefore, the Bitrict of Nevada district court may exercise personal jurisdiction over the
defendants, and that is where venue is propethe interests of justice, the Court will transfer
this action to the United States District Court for the District of Nevada.

V. CONCLUSION

For the foregoing reasons, this Court finds that it does not have personal jumsoietr
the defendantghat jurisdictional discovery is not warranted, &edeby transferthe caseo the
District Court for the District of Nevada.

An order consistent with this Memorandum Opinion is separately and contemporaneously

issued.

Dated: November 13, 2013 RUDOLPH CONTRERAS
United States District Judge
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