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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GENNARO MATTIACCIO I,
Plaintiff,

V. Civil Action No. 12-1249 (CKK)

DHA GROUP, INC. et al,
Defendants.

MEMORANDUM OPINION
(Decembes, 2019)

This case currently stands in a pretrial postéaintiff Gennardvattiaccioll’ sremaining
claims arebroughtunder the Fair Credit Reporting ACFCRA") against Defendants DHA Group
(Count I), Amrote Getu (Count II), and David Hale (Count N\flattiaccio v. DHA Grp., Ing.
87F. Supp. 3d 169, 178 (D.D.C. 2016Mattiaccio ll”). The Court previously discussed the
factual background of this caseprevious opinions, to which it refers the readgee idat172—
78; Mattiaccio v. DHA Group, In¢21 F. Supp. 3d 15, 16-18 (D.D.C. 201Méttiaccio I’).

In short, Mr. Mattiaccio alleges that each Defendant violated Set®hb(b)(2)(A} of
the FCRA by‘unlawfully obtain[ing] plaintiffs credit report, criminal history, civil history, prior

employment information, and [by] attempt[ing] to obtain information about drug use by the

115 U.S.C. § 1681b(b)(2)(A) provides that:

Except as provided in subparagraph (B), a person may not procure a consumer

report, or cause a consumer report to be procured, for employment purposes with

respect to any consumer, unless—
(i) a clear and conspicuous disclosure has been made in writing to the
consumer at anyrtie before the report is procured or caused to be procured,
in a document that consists solely of the disclosure, that a consumer report
may be obtained for employment purposes; and
(i) the consumer has authorized in writing (which authorization may be
mace on the document referred to in clause (i)) the procurement of the report
by that person.

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2012cv01249/155458/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2012cv01249/155458/203/
https://dockets.justia.com/

plaintiff, all without proper authorization from the plaintifSecondAm. Compl.f190, 111;see
also id. § 77 (“Defendant failed to properly notify the plaintiff and/or secure his proper
authorization to conduct a pre and pestployment background investigation as required by the
FCRA[.]"). He further alleges that Defendants violatgection1681b(b)(3)(A¥ by failing “to
comply with the'pre adverse actiormnd ‘advese actiohnotice requirements under the FCRA
once they learnetilerogatory information about the plaintifind decided to terminatem. Id.
1 78;see also id 92(“[D]efendant Gettailed to provide plaintiff aSummary of Rights under
the Fair Credit Reporting Agtand defendant failed to comply with the provisions of the FCRA
requiring ‘pre adverse actiorand ‘adverse actidmotices upon completion of the background
check.”);id. § 114 aéllegingsame as to Defendant Hale).

Currently pending before the Court doair sets ofssues raised by the parties. First, the
parties dispute whether certain information from the Social Security Adraiis (“SSA’) and
the Department of &terans Affaird“VA”) should be excluded and, if they are not excluded, to
what extent the evidenshouldreduce Mr. Mattiaccie damagesSeeDefendantsSupplemental
Pretrial Memorandun(‘Defs. Suppl. Pretrial Ment), ECF No. 185; Opposition to Defdant’s
Supplemental Pr@rial Memorandum, and Motion for Leave to Supplement Plaist#retrial
Memorandum(“Pl.’s Oppn to Suppl. Pretrial Merf), ECF No. 187; Responses in Further

Support of DefendantsSupplemental Pretrial Memorandum, and in Opposition to Plamtiff

215 U.S.C. § 1681b(b)(3)(A) provides that:
Except as provided in subparagraph (B), in using a consumer report for employment
purposes, before taking any adverse action based in whole or in part on the report,
the person intending to take such adverse action shall provide to the consumer to
whom the report relates
(i) a copy of the report; and
(i) a description in writing of the rights of the consumer emdhis
subchapter, as prescribed by the Bureau under section 1681g(c)(3) of this
title.



Embedded Motion Regarding Reopening DiscoyéBefs.! Reply in Supp. of Suppl. Pretrial
Mem.”), ECF No. 190. Upon consideration of the relevant briefingrelevant legal authorities,
and the record, the Court agrees with Defenddrds Mr. Mattiaccio is estopped from now
claiming that the FCRA violations were the cause of his lost income for thetlyatile claimed
he was disabled.

SecondMr. Mattiaccio requests leave teopen discovery tdepose a member of the jury
pool from his criminal trial in 2017SeePl. s Oppn to Suppl. Pretrial Mem. at Defs! Reply in
Supp. of Suppl. Pretrial Mem. at 2—-3. The Court denies this request.

Third, Defendants seek to introduce certain of Mr. Mattidscfior convictions, which
Mr. Mattiaccio opposesSeeDefendantsRenewed Motion for Leave to Introduce Evidence of
Certain of Plaintiffs Criminal Convictiong"Defs.! Mot. to Introduce Convictiori3, ECF No.
182; Plaintiffs Opposition to Defendants Renewed Motion to Introduce Evidence of Prior
Convictions(“Pl.’s Oppn toDefs. Mot. to Introduce Convictioriy ECF No. 186; Reply Brief in
Further Support of Defendah®Benewed Motion for Leave tmtroduce Evidence of Certain of
Plaintiff’s Criminal Convictiong‘Defs. Reply in Supp. of Mot. to Introduce ConvictiGhsECF
No. 191. The Court grants in part Defendahtstion, as it allows Defendants to introdusmme
evidenceelating tofour outof five of Mr. Mattiaccids convictionsand to introducenorelimited
evidence regarding the fifth conviction.

Lastly, the partiedlisagree on certain jury instructionSeeJoint Revised Proposed Jury
Instructions, ECF No. 145. The Court agrees with Mhttiaccio that if Defendant DHA Group
has been acquired BASGN, Inc., the jury instructions should reflect that fa&eeMotion for

Leave to File Amended Voir Dire Questions, ECF No. 198. However, the Court defeesaxatt



language of those questions, and on the remaining jury instruction disputes bistsvparties,
until a trial date has been set.

In light of thediscussion beloyprevious decisionthat predated the stay in this czaed
thesignificantlapse otime since the last pretrial statement was submititedCourt shall require
the parties to submit a revised Joint Pretrial Stateasmnitlinedin the accompanying OrdeilThe
parties objections tathe Courts rulings on these issues are preserved for appeal through their
pleadings and need not be restatethe revised Joint Pretrial Statement

DISCUSSION

The Court now turns to three of the partaisputes: (1) whether Defendants may introduce
documents produced by the SSA and VA and whether, based on those docMmévgdtiaccio
would be estopped from making some ofpinigposedlamages arguments whether his damages
would be reduced2) whethediscovery should be reopentxdallow Mr. Mattiaccioto depose a
juror from his criminal case; and (8hether Defendas can introduce certain evidence regarding
Mr. Mattiaccids prior criminal convictions for impeachment purposes.

A. Estoppel Based dnocuments Received from the SSA and VA

First, Defendants sedkaveto introduce eleven documents relating to Mr. Mattid s
damagesAs described by Defendants, these documents are:

e Application Summaries for Disability Insurance BenefitisGennaro MattiaccigFeb. 1,
2013), ECF No. 181-at192-94 and ECF No. 181-1 at 26®ocument 1")*

e Amendments tApplication for Disability Insurance Benefiter Gennaro Mattiaccio
(Mar. 19, 2013), ECF No. 181-1 at 2FDocument2”);*

e 1561 Summaryfor Gennaro Mattiaccio(Sept. 15, 2013), ECF No. 181 at 191
(“Document3”);*

e Letter from Department of Veterans Affaito Gennaro Mattiaccio (Jan. 9, 2014), ECF No.
1811 at57-66 (‘Document 47);



e Letter from Carolyn Colvin, Acting Commissioner, Social Security Admirtisina to
Gennaro Mattiaccio (Apr. 14, 2014), ECF No. 1Bat67—-72 (‘Document 57);

e Letter from Depament of Veterans Affairs to Gennaro Mattiaccio (Apr. 18, 2011), ECF
No. 181-1 at 202‘Document 6”);

e Disability Report- Adult —Form SSA3368 by Gennaro Mattiaccio (Undated), ECF No.
181-1 at284-86 (Document 77);

e Veterars Application for Compensation and/or Pension by Gennaro Mattiaccio (Aug. 30,
2006), ECF No. 185 Ex. £Document A); *3

e Letter from Gennaro Mattiaccio to Mr. D. Svirsky, Department of Veteidfiagrs (Mar.
27, 2007), ECF No. 185 Ex. BDocument B);

¢ Function Report (SSA) by Gennaro Mattiaccio (Oct. 21, 2013), ECF No. 185 Ex. C
(“Document C); and

e Claim Communications Log, Department of Veterans Affairs and Gennattabtio
(Nov. 29, 2007 — Nov. 6, 2012), ECF No. 185 EX*'Document D").

The first £ven documentisted above were produced by either the SSA or VA pursuant to this
Court's SealedOctober 10, 2017 Order, ECF No. 18IThe last fourwere originally retrieved

from PACER inthe criminal cas®&nited States v. Gennaro Mattiaccis-cr-215(E.D. Va.).

3 This document, as well as the three documents listed below it, were origiriebyae by
Defendants from PACER ithe criminal casdJnited States v. Gennaro Matticio 16-cr-215
(E.D. Va.). SeeDefs! Suppl. Pretrial Mem. ai—-3. As the Defendants included them as
attachments to their Supplemental Pretrial Memorandum, the Court refers tathenants for
ease of access.

4 On November 3, 2016, Defendantsfila Motion for Order Directing Release of Plaigiff
Disability Benefits Records requesting that the Court ask the SSA and VAottuger
documentation related to Mr. Mattiacaapplications for certain benefits from the SSA and VA.
SeeECF No. 142. After further submissions from the parsegJoint Status Report, ECF No.
152 Plaintiff's Motion to Seal Records, ECF No. 153, the Court posted an Order that memorialized
certain agreements between the parties regarding these documents from the S8A See
January 11, 2017 Order, ECF No. 155. The Court received and reviesaterathe materials
received from the SSA and VA and provided Mr. Mattiaccio with the opportunity towrdlie
materialsex parteand to provide notice of any additional personal information that should be
redacted. SeeAugust 8, 2017 Order, ECF No. 176. Mr. Mattiaccio provided that he had no
objection to the redacted materiaBeeSeptember 26, 2017 Order, ECF No. 178. Subsequently,
the Court distributed the redactecterials to the parties under se8ee id. October 10, 2017
SealedOrder, ECF No. 181.



Defendants advance two arguments related to these docuntérgs. theyargue that
because Mr. Mattiaccio representedthe SSA and the VA that he was unable to work due to a
disabling condition during the period for which he seeks lost income damages, he is now estopped
from seekinghoselost income damages. Second, they contend that even if he is not estopped, he
received significant benefits from the SSA and the VAthathis damages should be accordingly
reduced. The Court agrees itth Defendantsfirst argument and therefore does not reach their
second argument.

1. Applicable Legal Standard

Defendantssupplemental briefing, submitted at this Ctairequest, essentially argues that
Mr. Mattiaccio is precluded as a mattefa# from introducing evidence regarding his lost income
damages for certain yearw arguing that he can recover lost wages for those years, on judicial
estoppel grounds. Considering the content and timing of Defehdéwtisn, the Court treats it
as amotionin limine.

Althoughneither the Federal Rules of Civil Procedure nor the Federal Rules of Evidenc
explicitly authorize motiong limine, “the practice has developed pursuant to the district’sourt
inherent authority to manage the course oidfiaLuce v. United Stategl69U.S. 38, 41n.4
(1984) In fact, under Federal Rule of Evidence 103(d), the court‘toastluct a jury trial so that
inadmissible evidence is not suggested to the jury by any inaatise extent practicablg-ed.

R. Evid. 103. “Pretrialmotionsin limine are an important mechanism to effectuate this goal of
insulating the jury from inadmissible evidericenited States v. BikundNo. 14CR-030 (BAH),
2015WL 5915481, at *3 (D.D.C. Oct. 7, 201%nd aré designed to narrow the evidentiary issues
for trial and to eliminate unnecessary trial interruptjorigradley v. Pittsburgh Bd. of Eduyc.

913F.2d 1064, 1069 (3d Cir. 1990%peeUnited States v. Jacksod27F.2d 1198, 1209 (D.C. Cir.



1980) (“ A pre-trial ruling, if possible, may generally be the better practice, for it permits counsel
to make the necessary strategic determination®le to the trial couts “familiarity with the
details of the case aritb greater experience in evidentiary matters,s “accorded a wide
discretion in determining the admissibility of evidence under the Federal Rufwint/United
Mgmt. Co. v. MendelsohB52U.S. 379, 3842008) (quotingJnited States v. Abed69U.S. 45,
54 (1984).

2. The Documents Themselves

Before the Court examine®efendants substantive arguments, it firstdiscusses
Defendantsconcernsabout the documents markadovewith asterisks: Documents 1, 2, 3, and
A. As Defendants note in their briefing, these documents as produced to the ppp&Estd be
incomplete or otherwise missing padescluding Mr. Mattiacciés “attestation or other indicia
in which he swore that his representations to the government were true and’coeés’ Suppl.
Pretrial Mem at 2 n.*. Mr. Mattiaccio has not expssed concerns about these documents along
these lines.

However, considering that Mr. Mattiaccio is proceeding se the Court has considered
these concernsoted byDefendants To address Defendahtsoncerns about Document A, the
Court does not consider or rely upon it in rendering this decision. As for the other daumeent
Court has retainednd reviewedn camerathe preredaction versions dbocumentsl, 2, and 3
and will share with the parties redacted versions of these documents esldear attachments to
a simultaneouslypublishedOrder. For clarity purposes, the sealed versions of these documents
shall be referred to in citations as Sealed Document 1, Sealed Document 2, and SaaieehD
3, respectively. The redactions made shalenerallyalign with the original Consent Order

concerning redactions ocuments produced by the S8Ad VAin this matter SeeConsent



Order, ECF No. 166, at 2 (explaining that Court wduétlact any sensitive medical information,
including but notimited to diagnoses, medications, and treatments; any personal identifying
information; and any other information that the Court deems inappropriate for disctosure
irrelevant”).

Defendants rely upon Document 1 to the extent that it demonstratesrthdailaccio
applied for social security disabiliipsurancebenefits on February 5, 2013. They also explain
that Mr. Mattiaccio stated in Document 1 that“lecame unable to wdtrldue to*a disabling
condition on May 312012”and that he wasstill disabled”as of February 5, 2013Pefs! Suppl.
Pretrial Memat 4. The complete version @focument 1 has the below affirmatitirat addresses
Defendantsand this Court’s concerns

| know that anyone who makes or causes to be made a false statement o

representation of material fact in an application or for use in determinigigtaa

payment under the Social Security Act commits a crime punishable under federal

law by fine, imprisonment or both. | affirm that all information | have given in
connetion with this claim is true.

Sealed Document 1 at

Defendants also rely upon Document 2, in which Mr. Mattiaccio amended his applicati
to state that hébecame unavailable to work because of [his] disabling condition on May 16,
2012,” rather than May 31. DefSuppl. Pretrial Mem. at 5. The complete version of Document
2 has the samefafnation as included in Documeht which again addresses Defendaaitsl this
Court’s concernsSealed Document & 2.

Lastly, Defendants cite to Document 3, in which Mr. Mattiaccio asked the 8SA t
reconsider denying hirdisability insurancdenefitsbecause theSSA did not have all the info
needed,’including “a decision of the VAthat Mr. Mattiaccio wa$[ ulnemployable due to [his]
disabilities” Defs! Suppl. Pretrial Mem. at;%5ealed Document& 1 This specific document

as produced to thi€ourt,does not appear to have any affirmation or indicia that Mr. Mattiaccio

8



swore that the information he provided was corr&geSealed Document & 1 To avoid any
potential concerns with this document, the Court shall not consider or rely upon it in retigisring
decision. For the foregoing reasons, the Court will not consider or rely upon Document 3 or
Document A in this decision.

3. Judicial Estoppel

In short, Defendants argue that Mr. Mattiatsistatements to the SSA and the VA that he
could not workdue to his disabilitiegn 2012 through 2015, the years for which he appears to be
claiming lost wages, are inconsistent with tisrent positions. &cause they are inconsistent,
they contendMr. Mattiaccio is estopped under the doctrine of judicial estoppel fromtaking
the position that he could not find work due to the FCRA violations.

Some background is required to place Defendangsiment$n context. In hismost recent
itemization of damages, Mr. Mattiaccio has requestdtbst earnings in the amount of
$450,000.00, salary from date of termination to the préseldint Addendum to Joint Pretrial
Statemen(“Joint Add. to Joint Pretrigdtmt””), ECF No.127 at 3. Mr. Mattiaccio was placed on
administrative leave as of May 16, 2012 and was terminated on May 30,M@ait®ccio II, 87F.
Supp. 3cat174-5. The parties previously disputed, in a prior round of matidmmine briefing,
whether Mr. Mattiaccio can requestchdamages relating to loss of employmeBéee Mattiaccio
v. DHA Group, Inc.2016WL 10733978 (D.D.C. Jan. 6, 201¢Mattiaccio lll”). This Court
found that under théCRA, Mr. Mattiaccio couldhot obtain ‘damages for events that merely
occurred in temporal proximity to the FCR#Avlationsor that were caused tother actions of
Defendantsunless they were caused by the specific FCRA violations that remain asiol#inss

cas€. Id. at*3. This is because the FCRA allows recoveryafy actual damages sustained by



the consumer as a result of theolation. 15U.S.C. § 1681n(a)(1)(A). Consequently, the Court
found the following:

Plaintiff may introduce evidenaelated to loss of employment on the condition

that he introduces evidence at trial that would allow a jury to conclude that there is

a causal relationship between the alleged violation of section 1681b(b)(3)(A) and
Plaintiff’ s loss of employment.

Mattiacdo 11, 2016WL 10733978, at *4. Accordingly, for Mr. Mattiaccio to argue that he is
entitled to damages of $450,000, he must take the po#iiaithe FCRA violation caused his loss
of employmentard thus his lost wages.

Defendants argue that thigcsition is inconsistent with Mr. Mattiaccie previous
statements to the SSA in seeking disability benefitdr. Mattiaccio applied to the SSA for
disability benefits on February 5, 201S8ealed Documentdt 1. He claimed that he wasable
to work’ due to his*disabling condition on May 312012,” id., which was the day after his
termination. He affirmed that he wasnable to work because of illnesses, injuries or conditions
as of May 31, 2012.d. at3. On March 19, 2013, he amended the onset date of his disabling
condition to May 16, 201%ealed Document& 1, the date that he was placed on administrative
leave. For both documents, he affirmed that these statements wer8daled Documentdt 2;
Sealed Document & 2. Ultimately, he SSA determined that he was disabled for social security
disability insuranceurposess of May 16, 2012 and was entitled to receive benefits beginning in
November 2012Document Gt 1.

Mr. Mattiaccio made siitar statements to the VA, although many of themgate his
employment at DHA Group and his termination. For exampla,letter to the VA dated March
27, 2007, Mr. Mattiaccio acknowledged that he applied to the VA for benefits and edjlene
circunmstances that he claimed constituted his disabling condibmtument B al—3 At least

as of April 18, 2011, the VA had determined that Mr. Mattiaccio twasmployablé due to his

10



serviceconnected disabilities aritbtally and permanently disabledue to his serviceonnected
disabilities. Document 6 4t Mr. Mattiaccio was still receiving benefits as of January 9, 2014,
according to a letter received from the VA. DocumentX at

While Mr. Mattiaccio may have made statements regarding hidiigdab obtain work due
to his alleged disabilities to the VA pesating his termination from DHA Group, Defendants have
not directedthe Court to documents evidencing s@otplicit statements. At this point in time,
then, the Court focuses on Mr. Mattcids statements to the SSA. The Court agrees that those
statements are inconsistent with his curneasition and that, under the doctrine of judicial
estoppel, he cannot now take the positlwat anylost employment-and any corresponding lost
wages—during those years were due to Defendaaiteged FCRA violations.

“[W]here a party assumes a certain position in a legal proceeding, and succeeds in
maintaining that position, he may not thereafter, simply because his interestbaiaged, assume
a contary position, especially if it beo the prejudice of the party who has acquiesced in the
position formerly taken by hirh.New Hampshire v. Maind32U.S. 742, 749 (2001) (internal
guotation marks omitted) (quotirizavid v. Wakeleel56U.S. 680, 689 (1895)). This rule, which
is known as judicial estoppélgenerally prevents a party from prevailing in one phase of a case
on an argument and then relying on a contradictory argument to prevail in anothér Plegsam
v. Herdrich 530 U.S. 211, 227 n.8 (2000). The purpose of the doctrie @dtect the integrity
of the judicial process,Edwards v. Aetna Life Ins. C®90F.2d 595, 598 (6th Cirl982) by
“prohibiting parties from deliberately changing positions accordinghéoekigencies of the
moment; United States v. McCaskey/ F.3d 368, 378 (5th Cir. 1993).

As the D.C. Circuit has recognizetlhe Supreme Court has indicated that judicial

estoppel is an equitable doctrine invoked by a court at its discrétioNlosesv. Howard Univ.
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Hosp, 606F.3d 789, 797 (D.CCir. 2010) (quotingNew Hampshire532 U.Sat 750). To guide a
district courts exercise of that discretion, the Supreme Court has identgmcetal factors [that]
typically inform the decision whether &pply the doctrine in a particular casehile noting that
these factors are ntinflexible prerequisites or an exhaustive formuldew Hampshire532U.S.
at750-51. The D.C. Circuit has distilled that inquiry as follows:

There are at least three gtiens that a court should answer in deciding whether to
apply judicial estoppel:

(1) Is a partys later position clearly inconsistent with its earlier position?

(2) Has the party succeeded in persuading a court to accept thas party
earlier position, so that judicial acceptance of an inconsistent position in a
later proceeding would create the perception that either the first or the
second court was misled?

(3) Will the party seeking to assert an inconsistent position derive an unfair
advantage or impose an unfair detriment on the opposing party if not
estopped?

Moses 606F.3d at 798formattingaltered. Moreover, the D.C. Circuit has clarified tHat court
may not invoke judicial estoppel against a party who has engaged in miscondisegparate
proceeding if that proceeding is unrelated to the current proceedidgat 799. Courts have
recognized that statements made to the &Bing to social security disability insurarzamn be
the basis for a party being estopped friaking aconflicting positionin a later case See, e.g.
Cleveland v. Policy Mgmt. Sys. Carp26U.S. 795, 805 (1999) (explaining tHah some cases
an earliefsocial security disability insurancelaim may turn out genuinely to conflict with an
ADA claim”); Adams v. District of Columbj&0F. Supp. 3d 4755-56(D.D.C. 2014) (applying
Clevelang, aff'd, 618 F. App’x 1 (D.C. Cir. 2015).

As for the first estoppel consideratjdvir. Mattiaccios statements to the SSA conflict with
hiscurrent positiomelated to the lost income damagé@sis Court specifically found iMattiaccio
lll that he could introduce evidence of those damaghsif he was able to demonstrate a causal

12



connection between the FCRA violatiand his termination, andhereforehis lossof income.
Mattiaccio Ill, 2016WL 10733978, at *4. In other words, he must take the poditianhe lost
hisemploymenspecifically due to the FCRA violation. Butin 2013, in his statements to the SSA,
Mr. Mattiaccio represented that he was unableddk because dfiis disabling conditions. This
directly contradicts his assertions now that he lostehmploymentdue to thealleged FCRA
violation. Second, Mr. Mattiaccio did convince the SSAto accept his position, as he watelbjtim
awarded sociasecurity disability benefits on that basis. Allowing him to now claim otherwise
would “create the perception that either the [SSA] or [this Court] was nii3létioses 606F.3d

at 798. Lastly, Mr. Mattiaccio would derive an unfair advantage if not estopped, as he would be
able to present evidence supporting his request for such compensatory damcgesuld
potentially recover those damages.

In response to Defendahtsontentions,Mr. Mattiaccio makes two points. First, he
distinguishes the cases on which Defendants rely because the plaintiffsarctses were still
receiving SSA benefitsPl.s Oppn to Suppl. Pretrial Mem. at Zecond, Mr. Mattiaccio argues
that he would have been able to work under both the VA and SSA ridesHowever,even
assuming both points have merit, neither is sufficient to explain the inconsisteneehevr.
Mattiaccids statements in his application to the SSA angdsgionnow. Cf. Clevdand, 526U.S.
at 807 (requiring plaintiffs texplain“any apparent inconsisteridyetween representations to SSA

and current claims irsimilar context). Consequently, neither are relevant to whether Mr.

% Indeed, based on some of Mr. Mattiac¢siprior statements to the SSA and VA, he was convicted
in the Eastern District of Virginia dtheft of government property in violation of 1BS.C. 8641
(2012), concealment of an event affecting the right to a Title 1l benefiblatian of 42 U.S.C.
§408(a)(4) (2012), and false statement for use in determining the right to & Déeefit in
violation of 42 U.S.C. 808(a)(3)(2012).” United States v. Mattiaccig Mattiaccio IV’), 729F.
App'x 266, 267 (4th Cir. 2018) (affirming conviction and sentenoer), denied 139S. Ct. 934
(2019).

13



Mattiaccio should be estopped from introducing evidence regarding his allegeddest vesed
on his prior inconsistent statements.

Accordingly, the Court grants Defenddmsquest to the extent that they seek to estop Mr.
Mattiaccio from now taking the positidhat the lost wages that he seeks wheeresult of the
FCRA violationcausing him to lose his employmems the Court previously explained that Mr.
Mattiaccio could introduce evidence regarding those damages only if he couldsbstatdiusal
connection between the FCRA violation andlost employment and waggeseeMattiaccio I,
2016WL 10733978, at *4, this effectively prevents Mr. Mattiaccio from introducing and
presenting evidence of his alleged lost wages.

B. Mr. Mattiaccids Request to Reopen Discovery

In his Opposition to Defetants Supplemental Prgial Memorandum, and Motion for
Leave to Supplement Plaintéf Pretrial MemoranduniECF No. 187, Mr. MattiaccicequestS§an
order permitting a deposition of [a] jufofrom his criminal caseUnited States v. Gennaro
Mattiaccio, 16cr-215 (E.D. Va.) He alleges that the juror indicated she might have heard about
Mr. Mattiaccids termination, potentially from someone at DHA Groupl.s Oppn to Suppl.
Pretrial Mem at 4. This is primarily based on the following exchangeéntranscript that Mr.
Mattiaccio provided

JUROR BURKE: Good morning, Judge. | just wanted to let you khowsitting

back here kind of processing itstaking me a minute assn recalling some things.

And | dorit even know if there is a relatiom not, but as’m hearing the name of

the defendant, it occurs to me that | may have had some professional business
dealings with the company that perhaps he used to work for, if it is the same guy. |
don’t know if it is or not, but the company, DH Assatgs, and | do recall awhile

back we were-their company was a sub to my company. And we were going after
some joint work on a contract vehicle with one of the federal agencies.| dm

recall that somebody of the same name was dismissed from the cofopany

good reasons.

14



So I'm just saying like’im sitting back there thinkirgl don't know if it is the
same individual or not. Butifitis, | do certainly know that name and | do recognize
that.

THE COURT: And [you] believe that he was dismissed d¢ause by[DH
Associates]?

JUROR BURKE: DH Associates, if & the same person. Yeah. Well, | believe so.
| don’t know, | don’t really know other than what | heard about the case.

THE COURT: But thds what you heard.

JUROR BURKE: And what | understand. But | certainly 'doknow him
personally or really understand the facts. But | do know, | would say grapevine or
discussions between companies where our proposal manager is no longer with us
and this is what happened.

So | dont know, again, but im sitting back there thinking, | know that name. And
| wanted to let you know that I did know that name for that reason.

Id. Ex. 2 (Trial Transcriptpt57:13-58:18. Mr. Mattiacciowantsto depose Ms. Burki® determine
whether her commentscould be used at trial for impeachment or other purpbsés. at 4.
Construed liberally, his request is best understood as a request to reopen discové&purihe
denies this request.

Scheduling orders generally can only be miediffor “good causé. Fed. R. Civ. P.
16(b)(4). “Consequently, reopening discovery would require a showing of good caudep.]ex
rel. Pogue v. Diabetes Treatmedtrs. of Am, 576F. Supp. 2d 128, 133 (D.D.C. 2008)What
constitutes good cause Baient to justify the modification of a scheduling order necessarily varies
with the circumstances of each cas&A Charles Alan Wright, Arthur R. Miller & Mary Kay
Kane, Federal Practice and Procedufb®2.2 (3d ed. 2010). In the scheduling ordertext,
“the good cause standard requires the party seeking relief to show that the deadinoés c

reasonably be met despite its diligefic€apitol Sprinkler Inspection, Inc. v. Guest Servs.,,Inc.
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630F.3d 217, 226 (D.C. Cir. 201{internal quotation marks aralterationsomitted) (quotingS
& W Enters., LLC v. SouthTrust Bargd5 F.3d 533, 535 (5th Cir. 2003)

“Courts have identified several relevant factors in reviewing motions to recgmvery:
(1) whether trial is imminent; (2) whether the request is opposed; (3) whktheonmoving
party would be prejudiced; (4) whether the moving party was diligertaining discovery within
the guidelines established by the court; (5) the foreseeability oietbe for additional discovery
in light of the time allotted by the district court; and (6) the likelihood that discavidlriead to
relevant evidence.Childers v. Slater197 F.R.D. 185, 188 (D.D.C. 2000).

Although this Court recognizes tHadro selitigants generally are entitled to wider latitude
than those who are represented by couhsel, each of these factors weiglmeavily against
reopening discovery here. First, while a trial date has not been set, thelparéiggne through
several rounds of summary judgment and pretrial motions based on the discoveag thiatady
been completed. This Court also intends to set a trial date once any pending essess\ad.
As for the second and third factors, Defendants oppdseMattiaccics motion and would
certainlybe prejudiced by any further delay in proceedinyioreover, Mr. Mattiaccio was not
diligent in attempting to obtain this disery. In fact, hereviously moved, in August 2017, to
reopen discovery on the same grounlseMotion for Leave to Reopen Discovery, ECF No. 169.
He subsequently filed a notice that he intended to file a separate suit agémstades and did
not intend to amend his pleadings based on the' fustatementsSeeNotice Pertaining to Filing
of Amended Pleading, and Notice of Supplemental Proceedings, ECF No. 173. The Court
therefore denied his prior motion as mo&eeAugust 11, 2017 Minute OrdeAs Defendants
note, the trial transcripts for his criminal case appear to have been availabbd aselat@017.

Mr. Mattiaccio could have maintained his motigro years agorather than reopening it now.
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Lastly, it is highly unlikely that theestimony that Mr. Mattiaccio seeks will be relevant to
his FCRA claims, which are all that remains in this ca$ere are two ways in which this evidence
could potentially be relevant, neither of which applies here. First, if Mr. Maitidiad maintaed
a defamation suit against Defendants, then this testimony may have beent retetawhether
Defendants published any statements. However, his only remaining aldinis ¢ase are FCRA
claims, and not any defamation claims. Second, as Mr. Meittiauggests in his request, he could
seek to use this statement to impeach particular witnessesevButif the Court were to accept
seeking impeachment evidence as a valid reason to reopen disddsargclear in what context
he could use suchdgmony to impeach a witnes$Because his only remaining claims are under
the FCRA, testimony regarding whether statements were made to persahs auBHA Group
is not anticipated Accordingly, the Court denies Mr. Mattiac@aequest to reopen discovery to
depose this juror.

C. Mr. Mattiaccids Criminal Convictions

Defendants further seek leave to introduce Mr. Mattiasdige prior convictions, which
are: (1) his 2003 misdemeanor conviction for misusing the seals of the Federal Bureau of
Investigation® (2) his 2006 felony conviction of obtaining money by false preteh@shis 2017
felony conviction for theft of government property, (4) his 2017 felony conviction for clomeet
of an event affectingright to a Title Il benefi and(5) his 2017 felony conviction for making a

false statement in relation to Title Il benefitSeeDefs! Mot. to Introduce Convictions Mr.

® The case number associated with this conviction was No. CROED88GN the Circuit Court
of Prince William County, Virginia.SeeJoint Pretrial Stmt. at 39.

" The case number associated with this conviction was No-mjI321BRP-1 in the United
States District Court for the Eastern District of VirginieeJoint PretrialStmt. at 39.

8 Title Il benefitsderive fromTitle Il of the Social Security A¢which includes, relevant to this
case disability insurance benefitSee42 U.S.C. §8§ 401-34.
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Mattiaccio has stipulated to the existence of his 2003 and 2006 convictaesoint Pretrial
Stmt. at 39.

Before this Court dives into the substance of the padiggaiments, it is wortproviding
an overview ofthe history of this issue in this cas®riginally, before Mr. Mattiaccio was
convicted of the new offenses in 2017, Defendélets a similar motiorseeking to introduce his
2003 and 2006 convictionsSeeDefendantsMotion for Leave to Introduce Evidence of Certain
of Plaintiff s Criminal Convictiong“Defs. Original Mot. to Introduce Convictiofis ECF No.
158 Reply Brief in Further Support of DaidantsMotion for Leave to Introduce Evidence of
Certain of Plaintiffs Criminal Convictiong“Defs! Reply in Supp. of Original Mot. to Introduce
Convictions), ECF No. 165. Mr. Mattiaccio opposed Defendamotion. SeePlaintiff's
Opposition to Defedants Motion for Leave to Introduce Certain of PlainsffCriminal
Convictions (“Pl.s Original Oppn to Mot. to Introduce Convictiols ECF No. 162. He
advanced several arguments, including that Defendants did not provide timely notiae tethte
to use the convictions for impeachment purposes; that they provided insufficidlg dethe
trials in their motions; that the convictions were more than ten years old andejhdiqe
substantially outweighed their probative value; and that his 20@6iction was inadmissible
because there was a gubernatorial restoration of his rifghts.

After Mr. Mattiaccio was convicted of three felonies in 2017, Defendants filed a
supplemental brief expressing their willingness to brief whether those donsictvere
admissible. SeeSupplemental Brief in Support of Defendanotion for Leave to Introduce
Evidence of Certain of Plaintif’ Criminal Convictiong”Defs. Suppl. Brief in Supp. of Original
Mot. to Introduce Convictioriy, ECF No. 168. The Coudenied Defendantdlotion without

prejudice as premature. June 30, 2017 Memorandum Opinion and Order, ECF No. 174, at 6-7.

18



Now, Defendants build upon their original Motion in seeking leave to introgiidence
of all five of Mr. Mattiaccids prior convictiongo impeach his truthfulness. In addition to relying
on his prior briefing, Mr. Mattiaccio challenges that these convictions are probative as to his
truthfulness and argues that their prejudicial effect substantially outsvaigh probative value
that they might have.

Admission of evidence of prior convictions tattack|] a withness character for
truthfulness is governed by Federal Rule of Evidence 6B8d. R. Evid. 609(a):Rule 609 rests
‘on the commorsense proposon that a person who has flouted societynost fundamental
norms, as embodied in its felony statutes, is less likely than other membmretf ®© be deterred
from lying under oath in a trial by the solemnity of the oath, the (minuscule) daingesecution
for perjury, or internalized ethical norms against lyingCartwright v. City of ChicagoNo. 09
CV 4298, 2013 WL 3984434, at *1 (N.D. Ill. Aug. 2, 2013) (quo@ampbell v. Greer831 F.2d
700, 707 (7th Cir. 198Y.) For a felony, or“a crimethat, in the convicting jurisdiction, was
punishable by death or by imprisonment for more than one” ymagience generallymust be
admitted, subject to Rule 403, in a civil case or in a criminal case in which the witmexsa
defendant. Fed. R. lid. 609(a)(1)(A). Fofany crime regardless of the punishméet/idence
of the crime&‘must be admitted if the court can readily determine that establishing the elements of
the crime required provirgor the witness admitting—a dishonest act or falseaggment. Fed.
R. Evid. 609(a)(2).

Rule 609, howevermmposes limits on using such evidence dftapre than 10 years have

passed since the witnésgonviction or release from confinement for it, whichever is Tateed.

¥ While the Court has focused its consideration on the most recent briefing on thisnisig, i
of Mr. Mattiaccids pro sestatus and the partiemcorporation of their prior briefing, it also
addresses the arguments raised by the parties in their original basfagpropriate.
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R. Evid. 609(b). As part ofthe Rule 609(b) time calculation, two important dates must be
considered: (1) for the purposes of determining whether a conviction is more thaarsenolge
the question is whether ten years has expired at the time the witness testiésattimdle v.
Sonat Marine, In¢.697 F. Supp. 879, 881 (E.D. Pa. 1988) (collecting cases); and (2) under the
rule, “release of the witness from confinenfemeans at the end of imprisonment, not the
termination of a period of probatiosge United States v. Deah 957F.2d 162, 168 (5th Cir. 1992).
When this rule is applicable,

[e]vidence of the conviction is admissible only if: (1) its probative value, supported

by specific facts and circumstances, substantially outweighs its jiajusffect;

and (2) theoroponent gives an adverse party reasonable written notice of the intent
to use it so that the party has a fair opportunity to contest its use.

Fed. R. Evid. 609(b)(H2). The D.C. Circuit has recognized tHail convictions that meet the
Rule 609(a)(1) threshold are at least somewhat probative of credibillinited States v.
Lipscomb 702F.2d 1049, 1051 (D.C. Cir. 1983) (en banc). The burden is on the proponent to
show that the probative value of a prior conviction outweighgptlegidicial effect Id. at 1055.

In making the probative value versus prejudice determination required by Rule B0Q9(a)(
a district court'should consider the following relevant factors: (1) the kind of crime involved; (2)
when the conviction occurred; (3) the importance of the wittessmony to the case; (4) the
importance of the credibility of tHavitness]} and (5) generally, the impeachment value of the prior
crime’” United States. Butch 48F. Supp. 2d 453, 464 (D.N.J. 1999) (citi@gV't of the Virgin
Is. v. Bedford 671F.2d 758, 761 n.4 (3d Cir. 1982); Veinsteins Federal Evidence
§ 609.04[2][a]);seel McCormickon Evidence &2, at144-45n.9 (4th ed. 1992)"This list dees
not exhaust the range of possible factors, but it does outline the basic conavast riel the
balancing under Rule 609(a)(1)6 Weinsteins Federal Evidence 89.04[2][a] (citingUnited

States v. JacksoB27 F.2d 1198, 1209 (D.C. Cir. 1980)WHere a witnes<redibility is‘highly
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relevantto disputed issues in the case, courts have been more willing to admit stale coniictions
Salmons, Inc. v. First Citizens Bank & Tr. Cdo. 2:10CV72, 201WL 4828838, at *2 (E.D. Va.
Oct. 11, 2011) (collecting cases).

Rule 609 also limits admission of convictions in another-wgy]vidence of a conviction
is not admissibfewhen ‘the conviction has been the subject of a pardon, annulment, certificate of
rehabiltation, or other equivalent procedure based on a finding that the person has been
rehabilitated and ‘the person has not been convicted of a’ldtony, or “the conviction has
been the subject of a pardon, annulment, or other equivalent procedure based on a finding of
innocence.” Fed. R. Evid. 609(c)(13)-

The first step under Federal Rule of Evidence 609 is to examine the nature of the previous
convictions. For a conviction to be used to impeach a withesedibility, the conviction itself
musthave been for a crimgunishable by death or by imprisonment for more than one’year,
Fed. R. Evid. 609(a)(1), @rcrime for which thécourt can readily determine that establishing the
elements of the crime required prowrgQr the withess admitting—a dishonest act or false
statement, Fed. R. Evid. 609(a)(2).

Evidence of a convictioadmissible under Rule 609(a)(1) is subject to Rule 403, while
evidence admissible under Rule 609(a)(2)as SeeBurke v. Regalad®35F.3d 960, 1018 (10th
Cir. 2019 (“[ A]dmission of evidence under Rule 609(a)(2) is not subject to the Rule 403 balancing
test”); Jennings v. Thompsp92F. Supp. 2d 7, 11 (D.D.C. 201{)Rule 609(a)(2) makes
evidence of a conviction automatically admissible[] without regard to theritsead the
punishment or any resulting prejudicgl.] Under Rule 403, a court may exclude otherwise
admissible evidenaen several grounds, such“afits probative value is substantially outweighed

by a danger of one or more of the following: unfaejudice, confusing the issues, misleading the
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jury, undue delay, wasting time, or needlessly presenting cumulativeegid&ed. R. Evid. 403

In this context, unfair prejudicé means an undue tendency to suggest decision on an improper
basis, commonly, though not necessarily, an emotiondl obmited States v. RinG06F.3d 460,

472 (D.C. Cir. 2013fquoting Advisory Committés Note, Fed. R. Evid. 403).

The Court considers whether each of the convictions that Defendants seekdoce
and details of those convictionfll into either Rule 609(a)(1) or Rule 609(a)(2)When
appropriate, the Court also addressbgther Rule 403 should bar admission of any evidence or
detailsof the convictions.

1. 2017 Conviction for Theft of Government Property

Mr. Mattiaccidsfirst 2017 convictiorwas fortheft of government property in violation of
18U.S.C. 8641, Defs! Mot. to Introduce Conviction&€x. A at 21° which is punishable by
imprisonment of up to ten years, W8S.C. 8641 (plaining that violator shall b&mprisoned
not more than ten yedjs This conviction therefore falls within the first categafyadmissible
convictions under Rule 609(a)(1)See Wited States v. WilliamaNo. CR 14153, 2016/NL
6520135, at1-*2 (E.D. La. Nov. 3, 2016) (finding that Section 641 convictiolearly satisfie[d]
Federal Rule of Evidence 609(aj{1)

In determining whether this conviction requireestablishing the elements of the crime
required proving—or the witness admitting—a dishonest act or false statenienhder Rule
609(a)(2), the Court must consider the elements abffease The relevant portion of the statute
reads:

Whoever embezzles, steals, purloins, or knowingly converts to his use or the use of

another, or without authority, sells, conveys or disposes of any record, voucher,
money, or thing of value of the United States or of any department or agency

0 The individual pages of this exhibit are not consecutively paginated. The Court #heztfos
to the page numbers assigned to Exhibit A when it was filed.
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thereof, or any property made or being made under contract for the United States
or any department or agency thereof Shall be fined under this title or imprisoned
not more than ten years, or both[.]

18U.S.C. 8641. It is unclear from the face of the statute whether a conviction under it qualifies
for admission under Rule 609(a)(2%0me crimes“such as perjury or subor[]nation of perjury,
false statement, criminal fraud, [or] embezzlement and those crimes ehaextby an element

of deceit or deliberate interference with the tfdtlare per se crimes of dishonesty or false
statement’under Rule 609(a)(2).Burke, 935F.3d at 1017 (internal quotation marks omitted)
(quotingUnited States v. MejiAlarcon 995F.2d 982, 989 (10th Cir. 1993)). But crimes like
theft, burglary, and robbery agenerallynot per se crimes of dishonesty and do not always involve
false statementdd.

A conviction under Section 641hen,which encompasses crimeangingfrom theft to
embezzlementnay notalwaysbeadmissible under Rule 609(a)(2). The D.C. Circuit, for instance,
has explained that theft crimes are not necessarily admissible under Rulg20%ae, e.g.
United States v. Loga®98F.2d 1025, 1032 (D.CCir. 1993)(“[ N]either taking property without
a right nor distribution of drugs constitutes a crime of dishonesty or false stat@gmJnited
States v. Fearwelb95F.2d 771, 776 (D.C. Cir. 1978)[ 1]t would seem that petit larceny does
not involve the requisite deceit to qualify for admission under Rule 609(®)&e alsdJnited
States v. Pruet681F.3d 232, 247 (5th Cir. 2012) (finding that violation of Section 641 for theft
was not crime of dishonesty or false statemeBthbezzlementowever, which is also prohibited
by this statute, generally does constitute a cfonevhich aconviction isadmissible under Rule
609(a)(2). See, e.g.Elcock v. Kmart Corp.233F.3d 734, 752 (3d Cir. 200@)A violation of
18U.S.C. § 641 is a crime of dishonesty because it involves the embezzlement of )ndoeys
v. New York City Health & Hosp. CorgNo. 00 CIV. 7002 (CBM), 200@/L 21289653, at *1

(S.D.N.Y. June 3, 2003) There can be no dispute that embezzlement of public money [under
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18 U.S.C. 8641] constitutes such a crithender Rule 609(a)(2).aff'd, 102F. Appx 223 (2d Cir.
2004).

Here, the Indictment clarified that the Section 641 charge included Mriabtatis
“conceal[ing] the nature and circumstances of his employment, as wellasdbat of income
derived from his employmehntto obtain disability benefits. DefsSuppl. Brief in Supp. of
Original Mot. to Introduce Convictions Ex. A at 3t also included that Mr. Mattiaccitmade
materially false statements to the VA and SSA eomiag his health, daily activities, employment,
and incomé&. Id. As Mr. Mattiaccids offense involved dishonesty and false statemdéits,
conviction is admissible not only under Rule 609(a)(1), but also under Rule 609(a)(2), and is
therefore not sub@ to Rule403’s balancing test.

Even if it were subject to Ruk03’s balancing test, however, it would still be admissible.
The type of crime involved speaks directly to Mr. Mattiatgitruthfulnessand the behavior
underlying his conviction occurred around the same time as Mr. Mattiaccio brosghuithWhat
is more the probative value of this conviction is high, considering that Mr. Mattiaccio ménebe t
only person testifying at trial about how his signature was allegedlydangédiisapplication to
DHA Group and that he eavesdropped on a conversation among Deféid®Besause the
truthfulness of his testimony is central to his claims, this conviction involving dishaots and
false statements is directly relevant to his credjbdis a withessespecially because it will be

relatively close in time to his testimony in this case

11n his Opposition, Mr. Mattiaccio argues that there is other circumstawtinee supporting
these assertion$1.’s Oppn to Defs. Mot. to Introduce Convictionat 3. This does not minimize

the fact—and nor does he contesthat he appears to be the only witness testifying regarding these
events.
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Mr. Mattiaccio also advances that because the convictions are generaklyadredey are
“far more prejudicial than they are probativeIl’s Oppn toDefs! Mot. to Introduce Convictions
at 4. But even if the convictions are unrelated, this argument overlooks how central M
Mattiaccids own testimony, and thus his truthfulness as a witness, is critical to his claims.
Potential prejudice, moreoranay be curtailed by use of instructive statements to the jury about
how jurors should consider Mr. Mattiactsoconvictions. The prejudicial effect is also lower in
civil cases than in criminal oneSeeUnited States v. OrlandBiguerog 229F.3d 3346 (1st Cir.
2000) (explaining how Rule 609 ‘iprimarily concerned with potential unfairness to a defendant
when his prior convictions are offefgd It is possible that there may be some potential lingering
prejudice to Mr. Mattiaccio as a result ofroducing this convictiorespecially because there are
three such convictions from 2013yt any resulting prejudice is substantially outweighed by the
probative value of this conviction.

Defendants may therefore introduce evidence of this convjdtidgrihat evidencshall be
“limited to establishing the bare [or essential] facts of the convittrdmnch are‘the name of the
offense, the date of the conviction, and the sentéendaited States v. Browr606F. Supp. 2d
306, 312 (E.D.N.Y. 2009) (internal quotation marks omitted) (quotihgdge Jack B. Weinstein
& Margaret A. Berger, Evidence,@9.20[2] at609-57(2d ed. 2008) seealsoUnited States v.
Estradg 430F.3d 606, 615 (2d Cir. 2005)'The presumption under Rule 609(a}{2)s
recognizedy the district court-is that the essential factsof a withesss convictions, including
the statutory name of each offense, the date of conviction, and the sentence jrmgoseluded
within the*evidenceéthat is to be admitted for impeachment purpdsebnited States v. Baylpr
97 F.3d 542, 544 (D.C. Cir. 1996)Under Federal Rule of Evidence 609(a), when evidence of a

prior conviction is admitted for purposes of impeachment, cross-examination ity lisutdd to
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the essential facts rather than the surrounding details of the conv)ctiime Court shall also
issue limiting instructions to the jurggarding how to consider this evidence as appropriate.

2. 2017 Conviction for Concealment of an Event Affecting a Right to a Title 1l Benefit

Mr. Mattiaccids second 2017 conviction was faancealment of an event affecting a right
to a Title 1l benefit in violation of 42).S.C. 8408(a)(4)Defs. Mot. to Introduce ConvictionEx.

A at 3, which is a felony punishable by up to five years imprisonment].8Z. 8408(a)
(explaining that violatof shall be guilty of a felony and upon conviction thereof shall be fined
under Title 18 or imprisoned for not more ttiswe years, or botl). A conviction under this statute
therefore falls within the category of convictions in Rule 609(a)(1).

As for whether it falls within Section 609(a)(Zection 408(a)(4) specifically includes as
an element of the offenseoncediing] or fail[ing] to disclose [a qualifying¢vent with an intent
fraudulently to secure payment either in a greater amount than is due or when mmtpgym
authorized. 42 U.S.C. 8408(a)(4). The specificcrime of which Mr. Mattiacciavas convicted
was also explicitly described &soncealment. Defs.! Mot. to Introduce ConvictionEx. A at 3.
Accordingly, as a conviction under this section includes as part of the offense diskxines
false statements, Mr. Mattiactgoconviction under Section 408(a)(4) is automatically admissible
under Rule 609(a)(2).

Even if it were not automatically admissible, the same reasonththaptobative value of
Mr. Mattiaccids first 2017 conviction substantially outweighs any potential prejudie® supra
Section C.1. In short, this type of crime speaks directligigotruthfulness Mr. Mattiaccids
credibility is critical regarding several statements (such as whether hitusegmas forged on his
application and whether he overheard a conversation between other employees),ntied pote

prejudice is low (especially because this is a civil and not a criminal ani) any possible
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prejudice can be addressed with limiting instructions issued by the C@etendand can
therefore introduce evidence of this conviction, but like with his other 2017 convictions, that
evidence shall be limited to the name of the offense, the date of the conviction, amdgheese

3. 2017 Conviction for Making a False StatenfentUsein Determining a Right to a Title
Il Benefit

Mr. Mattiaccio was also convicted in 2017 ofaking a false statement for use in
determining a right to a Title Il benefit in violation of W2S.C. 8408(a)(3). Defs! Mot. to
Introduce Convictiongx. A & 2-3. Like his conviction under Section 408(a)(4), his conviction
under Section 408(a)(3) was a felony punishable by up to five years imprisorBeef? U.S.C.

§ 408(a) (explaining that violator “shall be guilty of a felony and upon conviction therabtbe
fined under Title 18 or imprisoned for not more than five years, or’otlihis conviction
consequently is admissible under Rule 609(a)(1).

In addition, it is admissible under Rule 609(a)(2), as the statute specifioatiipips “ at
any time nak[ing] or caus[ing] to be made any false statement or representation of a nfeterial
for use in determining rights to payment under this subchaptaiJ.S.C. 8408(a)(3). Because
a conviction under this statuexplicitly requires provingalse stéements or representations of
material fact, it includes false statements or dishonest acts under Rudg(309The Rule 403
balancing test therefore does not apply to this conviction, and it is automaditadigsible.

Even if it were not automatiltg admissible under Rule 609(a)(2), the same reasons that
the probative value of Mr. Mattiacé¢® other 2017 convictions substantially outweighs any
potential prejudice would apply her&ee supré&ections C.1, C.2. As previously summarized,
this type & crime involving false statements speaks directly to Mr. Mattiascieracity, his
credibility is critical with respect to his anticipated testimony (such as @thehhis signature

was forged and whether he overheard a certain conversation), the potential prejlmiceand
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any lingering potential prejudice can be addressed by the Court issuingdinmstructions.
Defendants can therefore introduce evidence of this conviction, but like with his26ther
convictions, that evidence shall be limited to the name of the offense, the date of ticdagnvi
and the sentence.

4. 2006 Conviction for Obtaining Money by False Pretenses

Mr. Mattiaccids 2006 conviction was for obtaining money by false pretenses in violation
of Virginia Code Section 18.2-178(A). That Section reads:

If any person obtain, by any false pretense or token, from any person, with intent

to defraud, money, a gift certificate or other property that may be the subject of

larceny, he shall be deemed guilty of larceny thereof: loe obtain, by any false

pretense or token, with such intent, the signature of any person to a writing, the
false making whereof would be forgery, he shall be guilty of a Class 4 felony

Va. Code 818.24178(A). As the statute explains, a violation is a Class 4 felony, which
punishable bya term of imprisonment of not less than two years nor more than 10 yeaey
Virginia law. 1d. § 18.210. This conviction is therefore admissible under Rule(&0D).
Moreover, since an element of the offense includes obtaining nidayegny false pretense or
token; this Court“can readily determine that establishing the elements of the crime required
proving—or the witnes's admitting—a dishonest act or falstéatement,rendering it admissible
under Rule 609(a)(2).

However, as Mr. Mattiaccio points out, this conviction is over ten yeardtakitherefore
admissible only if it satisfies the two conditions in Rule 609(b). First, its pvebaalue,
“supported by specific facts and circumstantesust ‘substantially outweidh its prejudicial
effed” upon consideration of the factors explained above. Fed. R. Evid. 609(b). This condition is
satisfied here. The same considerations as with the 2017 convictions apphvhiekéattiaccids
testimony is central to his case, and his truthfulness is thus squarely atTikgse. convictions

for crimes involving dishonest acts and false statements speak diodutyttuthfulness and align
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with the underlyingourpose of Rule 609. This conviction also has additional probative value
because it occurred before Mr. Mattiaccio began working for Defendant DHA @nalig one of

the convictions over which it supposedly terminated Mr. Mattiaccio. Accordinglyrtiative
value of this conviction substantially outweighs its prejudicial effeSeeHerbst v. L.B.O.
Holding, Inc, 783 F. Supp. 2d 262, 266 (D.N.H. 2011) (finding that probative value substantially
outweighed prejudicial effect for conviction older than ten years when wignesgimony was
“likely to be of great importance at trial, and his credibility [wa]s likely to baracplarly salient
issue for the jur}); Salmons2011 WL 4828838, at *2 (allowing twentiireeyearold conviction
despite rislof prejudice because witnesstestimony and credibility [were] essential to Plaingiff
ability to prove its casg

Second,Defendants must have given Mr. MattiacCi@asonable written notice of the
intent to use it so that the party has a fair opportunity to contest its bed. R. Evid. 609(b).
That is also satisfied here, as Defendants have specifically moved twit®t o this evidence
and Mr. Mattiaccio has had the opportunity to contest its use in writfegSanders v. Ritz
CarltonHotel Co., LLCNo. 05 CIV. 6385 (PKL), 2008/L 4155635, at *5 n.4 (S.D.N.Y. Sept. 9,
2008) (finding that by raising admissibility of convictioriwell before the start of the trial,
defendants gave plaintiff sufficient notice under Rule 609(b)).

Mr. Mattiaccio claims in his original Opposition that the court in his criminal case refused
to admitthis conviction and his 2003 convictioigeePl. s Original Oppn to Mot. to Introduce
Convictions at 2. However, there aignificantlydifferent considerabins between criminal and
civil cases, and the criminal case presented distinguishable circumdtzencelsose in thisivil
case where Mr. Mattiaccits credibility is paramounti-or example, introducing evidence of prior

convictions in a criminal caseespecially if those convictions were for similar criragight
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allow a jury to unfairly infer that a defendant committed the crime at issue. Tiwtds pressing
of a concernn acivil suit, especially where th@itnesswith prior convictions is a plaintifivhose
claims rely upon his credibility. For these and other reasuag,itthe convictions were excluded
in Mr. Mattiaccids criminal casgethe Court does not find that decision persuasive here.
Accordingly, Defendants may also introduce evidence of Mr. Mattiasc2906 conviction, but
like with his 2017 convictions, that evidence shall be limited to the name of the offendatehe
of the conviction, and the senteri®e Note that if Mr. Mattiaccio does not testify at trial, then
Defendants shall not be able to introduce his convictions as impeachment evidence under Rul
609.

5. 2003 Conviction for Misusing the Seals of the Federal Bureau of Investigation

Lastly, Defendats want to introduce evidence of Mr. Mattiacsi@003 conviction under
18 U.S.C. 8709, which prohibits false advertising or misuse of names to indicate a fegiamaya
Mr. Mattiaccio pled guilty to this offense in 2003SeeDefs. Original Mot. to Iriroduce
Convictions Ex. C (December 23, 2003 plea agreement). This was a misdemeadoEx. C
at 10,3 and is thus not admissible under Rule 609(a)(1). In essence, Mr. Mattiaccio agréed that
used the word$Federal Bureau of Investigatiband a seal bearing those words on advertising

for his private investigative company and that he falsely claimed that he waduatgrof the FBI

21n his original Opposition, Mr. Mattiaccio argued that this 2006 conviction was inadiissib
because in 2012, therirginia governor Robert F. McDonnell granted a petition to restore Mr.
Mattiaccids civil rights disabilities as a result of the conviction.’SPOrignal Oppn to Mot. to
Introduce Convictions ab—-6. However,the portion of Rule 609 that he relied upon, Rule
609(c)(1) becomes inapplicable when the same individual is later convicted of anotimgy &eid

Mr. Mattiaccio was convicted of three additad felonies in 2017 SeeFed. R. Evid. 609(c)(1)

(2). Nor has he raised this argument in the more recent briefing related to Defersfatsed
motion. The Court therefore does not address his arguments under this portion of Rule 609.
13The Court references here the page numbers assigned to this document when filedNas EC
158-3, as the document itself is not consecutively paginated.
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National Academy when he was nad. Ex. D at 1. As the offense included Mr. Mattiaccio
agreeing to a false statent and dishonest act, the conviction is admissible under Rule 609(a)(2).

But this conviction is also over fifteen years alad can only be admitted if its probative
value substantially outweiglits prejudicial effect.That is the case here for onlyse information
regarding this crime While this conviction has probative value, its probative value is not so high
as the 2006 conviction. This 2003 conviction, which is a misdemeanor and is older than the 2006
conviction does notadditionally increasehe probative valuewith respect to Mr. Mattiaccis
truthfulness The prejudicial effect that might result from introduciegmulative conviction
evidence however, is great, especially when that convictioover fifteenyears old. Upon
consideration of these factors, most of tbeidenceregardingthis 2003 convictionfor
impeachment purposashall be excludedBut considering that this conviction provides context
for why DHA Group claims it terminatellir. Mattiaccio in 2012gvidence establishing that he
had a misdemeanor conviction in 2003 shall not be excluded. Details of this 2003 conviction are
unnecessary to provide that context.

In sum the Court shall allow Defendants to introduce evidefare impeachment
convictionsof four of Mr. Mattiaccios past convictions-his three 2017 convictions and his 2006
conviction—but shall not allow evidence of his 2003 convictxeept in general terms to prde
context for why DHA Group claims it terminated Mr. Mattiaccidbhe Court accordinglgrants
in partand denies in part Defendantéotion.

CONCLUSION

For the foregoing reasons, the CoOGRANTS IN PART Defendarits request that this

Court find that Mr. Mattiaccio is estopped from now claiming that the FCRA violatiens the

cause of his lost income for the years that he claimed he was dis&d#eHCF No. 185. The
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Court furtheDENIES Mr. Mattiaccids motion to reopen discovereeECF N0.187. Next, the
Court GRANTS IN PART andDENIES IN PART DefendantsRenewed Motion for Leave to
Introduce Evidence of Certain of Plaint§fCriminal Convictions, ECF No. 182. Lastly, the Court
GRANTS IN PART Mr. Mattiaccids Motion for Leave to File Amended Voir Dire Questions,
ECF No. 198.

An appropriate Order accompanies this Memorandum Opinion. A copy of this
Memorandum Opinion and the accompanying Omteall be mailed tdMr. Mattiaccio at his

address of record.

Date: Decembef, 2019 /sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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