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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE BOARD OF COUNTY
COMMISSIONERS OF KAY
COUNTY, OKLAHOMA,
Plaintiff,
V. Civil Action No. 12-1283 (RMC)

FEDERAL HOUSING FINANCE
AGENCY, et al.,

Defendants.
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OPINION

The Board of County Commissioners of Kay County, Oklahdftag County)
brought suitagainsthe Federal Housinginance Agencyas conservator for Federal National
Mortgage Association (Fannie Mae) and Federal Home Loan Mortgage Carpgraeddie
Mac), as well as against Fannie Mae and Freddie (balectively, Defendants) Kay County
seekdo compelDefendants tpayadocumentary stamp taixe., a transfer taxupon thesaleof
realestate locateth Oklahoma. Pursuant tertain federaéxemption statutes, 12 U.S.C.

88 1452(e), 1723a(c)(246174))(1)-(2), theDefendants arexempt from all taxadin, including
the excise tax at issue her&ccordingly, Defendantshotion to dismiss will be granted

. FACTS

The Sateof Oklahomamposes a documentary stamp taxsales of real

property. See68 Okla. Stat. Ann. § 3201 This tax known as &Transfer Tax,"is based on the

! The Oklahoma statute provides:
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value of the real properggonveyedandattaches at the time the deed is executed and delivered to
a buyer.ld. The tax must be paid by the seller via the purchase of documentary Stamgse
county clerk andsuch stamps must be affixed to the deed before it can be accepted for
recording. Id. 88 320304.

Kay County alleges that Defendants have “ignored” and “wrongfully refused to
pay” the tax, deprivingkay County of significant tax revenue to which it is entitlén.
Compl. [Dkt. 11] 11 4, 7Kay County filed a two count Amended Complaint, seekinga(1)

declaratory judgmerthat Defendants amot exempt from the Transfer Tax; and 2magesn

A. A tax ishereby imposed on each deed, instrument, or writing by
which any lands, tenements, or other realty sold shall be granted,
assigned, transferred, or otherwise conveyed to or vested in the
purchaser or purchasers, or any other person or persons, by his or
their direction, when the consideration or value of the interest or
property conveyed, exclusive of the value of any lien or
encumbrance remaining thereon at the time of sale, exceeds One
Hundred Dollars ($100.00). The tax shall be prorated at the rate of
seventyfive cents ($0.75) for each Five Hundred Dollars
($500.00) of the consideration or any fractional part thereof.

B. The tax is limited to conveyances of realty sold and does not
apply to other conveyances. The tax attaches at the time the deed
or other instrument of conveyance is executed and delivered to the
buyer, irrespective of the time when the sale is made.

C. As used in this section:

1. “Sold” means a transfer of an interest for a valuable
consideration, which may involve money or anythingalfie; and

2. “Deed” means any instrument or writing whereby realty is
assigned, transferred, or otherwise conveyed to, or vested in, the
purchaser or, at his direction, any other person.

3. “Consideration” means the actual pecuniary value exchanged or
paid or to be exchanged or paid in the future, exclusive of interest,
whether in money or otherwise, for the transfer or conveyance of
an interest of realty, including any assumed indebtedness.

68 Okla. Stat. Ann. § 3201.



the full amount of Transfer Taxedlegedly due and owing yefendats. Id. { 4353.
Defendants mveto dismiss arguing thathey areexempt from the excise taxgstKay County
seeks to impose.

II. LEGAL STANDARD

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6)
challenges the adequacy of a complaint on its face, testing whether afgiamproperly stated
a claim. Fed. R. Civ. P. 12(b)(6). A complaint must be sufficient “to give a defeiadtambtice
of what the . . . claim is and the grounds upon which it re&sll' Atl. Corp. v. Twomb]y550
U.S. 544, 555 (2007) (internal citations omitted). Although a complaint does not need detailed
factual allegations, a plaintiff's obligatido provide the grounds of his entitlement to relief
“requires more than labels and conclusions, and a formulaic recitation oéthengs of a cause
of action will not do.” Id. In deciding a motion under Rule 12(b)(6), a court may consider the
factsalleged in the complaint, documents attached to the complaint as exhibits or inearporat
by reference, and matters about which the court may take judicial natite & Svoboda, Inc.

v. Chaqg 508 F.3d 1052, 1059 (D.C. Cir. 2007) (internal quotation snarkl citation omitted).

A court must treat the complaint’s factual allegations as true, “even if doubtful in
fact.” Twombly 550 U.S. at 555. But a court need not accept as true legal conclusions set forth
in a complaint.Ashcroft v. Igbal556 U.S. 662, 678 (2009). “While legal conclusions can
provide the framework of a complaint, they must be supported by factual allegations. Whe
there are welpleaded factual allegations, a court should assume their veracity and then
determine whether they plausibly give rise to an entitlement to relefdt 679.

1. ANALYSIS

The issue here is a question of statutory interpretation. Congress exempted

Fannie Mae, Freddie Mac, aRtHFA astheir conservator fromdll taxatiori by states and
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localities other han property taxesSeel2 U.S.C. 8§88 1452(e), 1723a(c)(2), 4617(j}A)-
(Exemption Statute$).FHFA asserts that it is exempt frohetTransfer Tax because it is an
excise tax, a tax levied upon the transfer or use of property, as distinct frozataak upon the
property itself. See United States v. Wells Fargo Bad5 U.S. 351, 355 (1988Kay County

asserts thatl) the Transfer Tax is a tax on reabperty not subject to the exemption g@¥ithat

2 Freddie Mads exempfrom “all taxation” other than property taxes:

The Corporation[Freddie Mac]. . . shall be exempt from all
taxationnow or hereafter imposeay any territory, dependency, or
possession of the United States by any State, county,
municipality, or local taxingauthority, except that any real
property of the Corporation shall be subject to State, territorial,
county, municipal, or local taxation to the same extent according to
its value as other real property is taxed

12 U.S.C. § 1452) (emphasis added). In almost identical language, Congress exempted Fannie
Maefrom all taxation, again, other than property taxes:

The corporation[Fannie Mae] including its franchise, capital,
reserves, surplus, mortgages or other security holdings, and
income, shall be exemptfrom all taxation now or hereafter
imposed by any State, territory, possession, Commonwealth, or
dependency of the United States, or by the District of Columbia, or
by any county, municipality, or local taxing authority, except that
any real property ofhie corporation shall be subject to State,
territorial, county, municipal, or local taxation to the same extent
as other real property is taxed.

Id. 8 1723&c)(2) (emphasis addedFHFA, as conservators similarly exempt:

The Agencyfi.e., FHFA as conseator] . . .shall be exempt from

all taxation imposed by any State, county, municipality, or local
taxing authority, except that any real property of the Agency shall
be subject to State, territorial, county, municipal, or local taxation

Id. § 4617))(2).



“all taxation” does not mean all taxatiand insteadncludes onlydirect taxes and not excise
taxes

“Statutory construction must begin with the language employed by Congress and
the assumption that tleedinary meaning of that language accurately expresses the legislative
purpose.”Engine Mfrs. Ass’'n v. S. Coast Air Quality Mngmt. D41 U.S. 246, 252 (2004)
see also FTC v. Tarrif684 F.3d 1088, 1090 (D.C. Cir. 2009) (unless otherwise defined, th
words of a statute must be construed according to their common meanhgh a statute’s
language is plain, a court must enforce it according to its telim®enez v. Quartermab5s5
U.S. 113, 118 (2009). Courts should resist reading words or plmésesstatute that are not
there. Hoge v. Honda of Am. Mfg., In@84 F.3d 238, 246 (6th Cir. 2004]W]hen the
statutes language is plain, the sole function of the courts—at least where the disposjtioecde
by the text is not absurd—is to enderit according to its terms.Hartford Underwriters Ins. Co.
v. Union Planters Bank, N. A30 U.S. 1, 6 (2000) (internal quotation marks omitt&ipce
the Exemption Statutes do not define “all” or “taxation,” the Court must intergréetins
accoding to “everyday understanding.See Lopez v. Gonza)égl9 U.S. 47, 47 (2006)As
explained below, the meaning of the phrase “all taxation” is clear.

The issue of whetheaheentities that are defendants hereetemptfrom other
similar state transfer taxes has been litigated frequentlyeilas two years.Courtsacross the
countryuniformly agreghatthe phrase “all taxationinambiguously provides axempton
from real estate transfer taxtesFHFA as conservator, Fannie Mae, &nedde Mac. See. e.g

County of Oakland v.HFA, 716 F.3d 935, 940 (6th Cir. 201&xémpion from Michigan real



property transfer taxgs$ Butts v. Fannie MaeCiv. No. 9:12-1912at*11 (D.S.C. May 23,

2013) (filed as Third Notice of Supp. Authority, Ex. 2 [Dkt. Z0{exempion from South
Carolina mortgage recording feéthens-Clarke Cnty. Unified Gow. FHFA, No. 5:12¢ev-355,
2013 WL 2102922at*7-8 (M.D. Ga. May 14, 2013) (exemption from Georgia tax on the
transfer of property)Montgomery Cty. Commh v. FHFA No. 2:12ev-885, 2013 WL 1896256,
at*2-3 (M.D. Ala. May 6, 2013) (exemption froAlabama recordation tdxMontgomery Cnty.
v. Fannie MaeNo. 13-cv-66, 2013 WL 183237@t*5-10 (D. Md. Apr. 30, 2013) (exemption
from Maryland record@gon and transfer taxes}iennepin Cnty. v. Fannie Malo. 12¢v-2075,
2013 WL 123558%t*3-6 (D. Minn. Mar. 27, 2013) (exemption frominnesota transfer taxes
and environmental surchargeBelaware Cnty. v. FHFANoO. 2:12¢v-4554, 2013 WL 1234221,
at*3-5 (E.D. Pa. Mar. 26, 2013) (exemption frétannsylvania transfer tgannie Mae v.
Hamer, No. 12ev-50230, 2013 WL 59197@t*4-6 (N.D. lll. Feb. 13, 2013) (exemption from
lllinois transfer tax)Nicolai v. FHFA No. 8:12ev-1335, 2013 WL 89996 '4t*3-5 (M. D. Fla.
Feb. 12, 2013) (exemption froRtorida transfer ta)x Hertel v. Bank of Am897 F. Supp. 2d

579, 583-87 (W.D. Mich. 2012) (exemption fraviichigan transfer ta) Dist. of Columbia ex

rel. Hager v. Fannie Mae882 F. Supp. 2d 107, 111-12 (D.D.C. 2012) (exemption from D.C.
recordation taxespappeal dismissedNo. 12-7095, 2013 WL 1729764 (D.C. Cir. Apr. 16, 2013)
see alsaCape May Cnty. v. Fannie MaNo. 12ev-4712 (D.N.J.) (Tr. of Apr. 30, 2013 ruling on
the record) (filed as Secombtice of Supp. Authority, Ex. C [Dkt. 28-3]) (exemption from New

Jersey transfer tax)

% The Sixth Circuit inCounty of Oaklandeversed the only district court to find no exemption
from statetransfer taxes under the Exemption StatugseCounty of Oakland v.HFA, 871 F.
Supp. 2d 662 (E.D. Mich. 2012gv’'d, 716 F.3d 935 (6th Cir. 2013).



Courts have construed “all taxation” in accordance with its ordinary meaning.
The Sixth Circuit explained
“Taxation” is the “imposition or levying of taxes;tlfe acton of
taxing or the fact of being taxed.” Oxford English Dictionary 679,
vol. XVII (2d ed. 1989). As employed in the exemption statutes,
“all” is an adjective describing “[t]he entire or unabated ant@u
quarity of; the whde exten, substance, or compass of; the
whole.” Oxford English Dictionary 324, vol. | (2d ed. 1989).
Accordingly, the common sense, ntathnical interpretation of
“all taxation” has to include the State and County real estate
transfer taxes here . . . . [A] straightforward regdof the statute

leads to the unremarkable conclusion that when Congress said “all
taxation,” it meanall taxation.

County of Oakland716 F.3d at 94(emphasis in original)“All’ is an inclusive adjective that
does not leave room for unmentioned exceptiohtettel, 897 F. Supp. 2d at 582 (construing
Exemption Statutes)

This interpretation of the Exemption Statutes is bolstered by the Suprent&s Cour
decision inFederalLand Bank of St. Paul v. Bismarck Lumber,3d4 U.S. 95 (1941)ln
Bismarck the Supreme Court construed a tax exemption for federal land banks skt éorth
statutethat provided:[E]very federal landbank . . shall be exempt from... State, municipal,
and local taxation, except taxes upon real estate .Id. &t 96 n.1 (quotingederal Farm Loan
Act of 1916, 12 U.S.C. §§ 931-38)Pursuant to this statutory exemptidre Federal Land
Bank of St. Paul refused to patate sales tax when it purchased building materiBite
Supreme Court determined that the “unqualifierm ‘taxation’ clearly encompasse[d] within its
scope a sales tax . . . ld. at 99.

Similarly, the Supreme Court has held that a statuteptbatdedatax exemption

to federal home loan banks beat the collection ofiocumentary stamp taxes on ngage

* The Federal Farm Loan Act of 1916 was subsequently repedésiPub. L. 92-181, 85 Stat.
624 (Dec. 10, 1971).



recordation.See Pittman v. Home Owners’ Loan Co308 U.S. 21, 29-32 (1939). The
exemption statute at issueRittmanwas in all substantive respeadentical tothe Exemption
Statutes. Thé&deral home loan bank statute provided that théyamtis exempt from “all
taxation” except for taxes on real propertg. at 32 n.3 (citing 12 U.S.C. § 148).

Kay County does not attempt to distinguish this plethora of cdsssead, it
rehashes theameargumentshat have been rejected by mamourts. Kay County contends that
the Transfer @x falls under the property tax exception set forth in the Exemption Statutes.
However, the Transfer Tatearlydoes not fit into this exception. Just becausarsfer taxs
measured by the value of real property does not mean that the tax is a “properg§e&@8’ Ry.
Co. v. Watts260 U.S. 519, 530 (1923)[A] privilege tax is not converted into a property tax
because it is measured by the value of proggrtyrurther, the exception for propetaxes
actuallyundermines Kayounty's claim thaDefendants arebligated to payhe Transfer Tax
Congress excluded property taxes from the exemption, but did not carve odueixes the
Transfer Tax at issue heréWhen Congress provides exceptions in a statute, it does not follow
that courts have authority to create others. The proper inference . . . is that €oogsesdered
the issue of exceptions and, in the end, limited the statute to the ones setUortad States v.
Johnson529 U.S. 53, 58 (2000)I'he fact that one exception is egpsly set forth ithe
Exemption Statutesupports the conclusidhat the exemption from “all taxation” includése
Transfer Bx. Hertel, 897 F. Supp. 2d at 582.

Despite thainambiguous language of the Exemption Statutes, Kay Coeligy

on Wells Fargo Banlandargues that “all taxation’ a term of artearng only “all direct

® Kay County also contends that Defendants are not considered federal instruiesicelll
purposes and questions whether they should be considered federal instrumeptatéies f
purposes. This point is irrelevant; the scope of the Exemption Statutes does not turn on the
entity’s status as an instrumentality.



taxation”and not including excise taxes. The impact of such a statutory construction would
make Defendantsubject to the Transfer Tax.

In Wells Fargg the Supreme Court interpreted a provision of the Housing Act of
1937, 42 U.S.C8 1437i(b),which attempted to stimulate housing financing by permitting state
and local authorities to issue ttee obligations calledProject Notes.”485 U.S. at 353. The
statute provided tha{O]bligations |.e., Project Note including interest thereon . shall be
exempt from all taxation now or hereafter imposed by the United Stat2dJ.S.C8 1437i(b).
The Court explained:

Well before the Housing Act was passed gaemption of property

from all taxationhad an understood meaning: the property was

exempt fromdirect taxation but certainprivileges of ownership,

such asthe right to transfer the property, could be taxed.

Underlying this doctrine is the distinction between an excise tax,

which is levied upon the use or transfer of property even though it

might be measured by the property’s value, and a tax levied on the
property itself.

485 U.S. at 355 (emphasis in origip The Supreme Court concluded that the exemptiothef
Project Note$rom taxationapplied to federal income taxes (direct taxes) and not to federal
estate taxes (excise taxe$. at 355, 358.

Bismarck whichdealt with tax exemntities is the applicable precedent here,
not Wells Fargg which dealt with tax exempiroperties SeeHamer, 2013 WL 59197%at *5;
accordNicolai, 2013 WL 899967at*5. “[ Bismarch, interpreting the tax exemption of an
entity rather than of a piece of property, provides the on point comparison for intey piiedi
Exemption Statutes].’Hager, 882 F. Supp. 2d at 113Vells Fargodid not distinguish
Bismarck or even mentioit, becausé&Vells Fargoarose froma different context anarea of tax
law. As the distict court inHagerexplained “[a] recordation tax for a deed one of the

Enterprise§FHFA, Fannie Mae, and Freddie Maejcords is indisputably a tax on tlegutity. It



thus falls within the statutory exemptidnld. at112(emphasis added)Because the Exemption
Statutes provide that FHFA, Fannie Mae, and Freddie Mac are exemptiidaxation” they
are exempt from the Transfer TalKay County’s complaint will be dismissed.

V. CONCLUSION
For the reasons stated abobefendantsmotionto dismiss [Dk 18] will be
grantedand this case will be dismisseHaving dismissed the case, K&punty’'s motion for

hearing [Dkt. 32] will be denied as moot. A memorializing Order accompaniedpimson.

DATE: July 26, 2013

/sl
ROSEMARY M. COLLYER
United States District Judge
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