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Yjgp rnckpvkhh Lqgn Dctvngvv cpf fghgpfcpv Iqtfqp Qxgtuncwij ygtg uvknn gplq{kpi c enqug

rgtuqpcn tgncvkqpujkr. vjg{ ujctgf c jqog cpf vjg{ ujctgf cp gswcn qypgtujkr kp vjgkt dwukpguu0

Co0 Eqorn0 ]Fmv0 % 72_ ̨̨ 38. 430 Dwv pqy vjcv vjgkt rtqhguukqpcn cpf rgtuqpcn tgncvkqpujkr jcu

fgvgtkqtcvgf. vjg{ jcxg vwtpgf vq vjg eqwtvu. gcej enckokpi vjcv vjg qvjgt xkqncvgf hkfwekct{ fwvkgu

vq Uwkvg Ugtxkegu. Kpe0 *ÐUwkvg UgtxkeguÑ qt ÐUUKÑ+. vjg Ycujkpivqp. F0E0 eqtrqtcvkqp kp yjkej

gcej tgvckpu c hkhv{/rgtegpv uvcmg0 Id. ̨̨ 5Î7. 63Î960 Kp 4234. Dctvngvv uwgf Qxgtuncwij kp vjg

Uqwvjgtp Fkuvtkev qh Hnqtkfc. cnngikpi vjcv Qxgtuncwij jcf dtgcejgf hkfwekct{ fwvkgu vq UUK d{

eqpxgtvkpi eqtrqtcvg hwpfu hqt jku rgtuqpcn wug0 See generally Eqorn0 ]Fmv0 % 3_0 Chvgt vjg ecug

ycu vtcpuhgttgf vq vjku Eqwtv. Dctvngvv cogpfgf jku eqornckpv vq cff c tgswguv hqt c fgenctcvqt{

lwfiogpv. cpf vq cff vjg eqorcp{ cu c fghgpfcpv0 Co0 Eqorn0 UUK. kp kvu cpuygt vq DctvngvvÓu

cogpfgf eqornckpv. cuugtvgf c eqwpvgtencko cickpuv Dctvngvv Î UUK enckou vjcv Dctvngvv dtgcejgf

jku hkfwekct{ fwvkgu vq UUK. cpf vjcv jg cnuq eqpxgtvgf UUKÓu eqtrqtcvg cuugvu hqt jku rgtuqpcn wug0

Eqwpvgten0 ]Fmv0 % ;9_0

Dctvngvv jcu oqxgf vq fkuokuu UUKÓu eqwpvgtencko wpfgt Twngu 34*d+*3+ cpf 34*d+*8+ qh vjg

Hgfgtcn Twngu qh Ekxkn Rtqegfwtg0 Rn0 VjqocuO0 DctvngvvÓu Oqv0 vq Fkuokuu Fgh0 UUKÓu Eqwpvgtenu0
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]Fmv0 % 323_ *ÐRn0Óu Oqv0Ñ+= Rn0 Vjqocu O0 DctvngvvÓu Ogo0 qh R0 ( C0 kp Uwrr0 qh Rn0Óu Oqv0 ]Fmv0

% 323_ *ÐRn0Óu Ogo0Ñ+0 Dgecwug vjg Eqwtv hkpfu vjcv UUKÓu enckou ctg dcttgf d{ vjg uvcvwvg qh

nkokvcvkqpu. cpf dgecwug UUK nkmgn{ ncemu ngicn cwvjqtkv{ vq uwg Dctvngvv ykvjqwv DctvngvvÓu eqpugpv.

kv yknn itcpv DctvngvvÓu oqvkqp vq fkuokuu UUKÓu eqwpvgtencko0

DCEMITQWPF

Dctvngvv hqwpfgf Uwkvg Ugtxkegu kp 3;:40 Co0 Eqorn0 ̨ 350 Vjg eqorcp{ rtqxkfgu

Ðlcpkvqtkcn engcpkpi ugtxkegu vq eqpfqokpkwou. qhhkeg urcegu. vqygtu. cpf qvjgt rtqrgtvkgu0Ñ Id.

̨ 330 Kp 3;::. rwtuwcpv vq c uvqem cuukipogpv. Dctvngvv cpf Qxgtuncwij dgecog gswcn ujctgjqnfgtu.

gcej qypkpi c 72' ujctg kp vjg dwukpguu0 Id. ̨ 38= see alsoGz0 D vq Co0 Eqorn0 *uvqem

cuukipogpv+0 Kp 4227. Ð]f_wg vq c uvtqpi cpf kttgrctcdng tkhv kp vjg rgtuqpcn tgncvkqpujkrÑ qh vjg

rctvkgu. kv dgecog korquukdng hqt vjg eqwrng vq dg kp vjg ucog rnceg cv vjg ucog vkog0 Id. ̨ 440

Dctvngvv cnngigu vjcv jg cpf Qxgtuncwij vjgp citggf vjcv Dctvngvv yqwnf oqxg cyc{ vq Hnqtkfc=

Qxgtuncwij yqwnf ocpcig vjg dwukpguu. cpf Dctvngvv yqwnf ockpvckp jku ucnct{ cpf dgpghkvu0 Id.

̨̨ 45Î460 Vjg eqornckpv cnngigu vjcv vjg rctvkgu cdkfgf d{ vjcv cttcpigogpv htqo 4228 vq 42320

Id. ̨ 480

Dctvngvv cnngigu vjcv qxgt vkog. Qxgtuncwij dgicp vq pgingev vjg dwukpguu0 Jg cnngigu vjcv

vjg eqorcp{ hckngf vq rc{ uvcvg qt hgfgtcn vczgu htqo 4228 wpvkn 4234. yjkej wnvkocvgn{ ecwugf c

&822.222 vcz nkcdknkv{ hqt vjg eqorcp{. cpf vjcv Qxgtuncwij wugf UUK hwpfu vq ocmg rgtuqpcn tgpv

rc{ogpvu0 Co0 Eqorn0 ̨̨ 4:. 5:0 Dctvngvv cnngigu vjcv kp 422;. Qxgtuncwij dgicp vq htgg¦g jko

qwv qh vjg dwukpguu d{ gnkokpcvkpi jku ceeguu vq eqtrqtcvg ejgemkpi cpf etgfkv ectf ceeqwpvu0 Id.

̨̨ 4;. 620 Jg cnngigu vjcv kp 4232. Qxgtuncwij vgtokpcvgf DctvngvvÓu gornq{ogpv ykvj UUK. cpf

eqpxgtvgf jko htqo cp gornq{gg vq cp kpfgrgpfgpv eqpvtcevqt0 Id. ̨ 520 Cpf kp 4233. Qxgtuncwij
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cnngigfn{ cickp ejcpigf DctvngvvÓu gornq{ogpv uvcvwu. cpf ecvgiqtk¦gf rc{ogpvu vq Dctvngvv cu

Ðujctgjqnfgt fkuvtkdwvkqpu.Ñ pqv ucnct{0 Id. ̨ 530

Dctvngvv hkngf uwkv cickpuv Qxgtuncwij qp Hgdtwct{ 36. 4234 kp hgfgtcn eqwtv kp Hnqtkfc.

cnngikpi vjcv Qxgtuncwij dtgcejgf jku hkfwekct{ fwvkgu vq jku hqtogt rctvpgt0 Eqorn0 ̨̨ 57Î6:0

Vjcv uwkv ycu vtcpuhgttgf vq vjku Eqwtv0 Qtfgt *Cwi0 5. 4234+ ]Fmv0 % 48_0 Qp Crtkn 34. 4235.

Dctvngvv cogpfgf jku eqornckpv vq cff Uwkvg Ugtxkegu cu c fghgpfcpv0 Co0 Eqorn0 DctvngvvÓu

Cogpfgf Eqornckpv tgswguvu c fgenctcvqt{ lwfiogpv. cnngigu vjcv Qxgtuncwij dtgcejgf jku

hkfwekct{ fwvkgu. tgswguvu vjcv vjg Eqwtv rgtocpgpvn{ gplqkp Qxgtuncwij htqo Ðeqpvkpwkpi vq

gzgtekug uqng eqpvtqn qh UUKÑ cpf htqo Ðykvjjqnf]kpi_ ucnct{. kpeqog. fkuvtkdwvkqpu. cpf dgpghkvuÑ

htqo Dctvngvv. cpf fgocpfu c rctvkvkqp qh vjg rctvkguÓ lqkpvn{/qypgf tgcn rtqrgtv{ kp Ycujkpivqp.

F0E0 Id. ̨̨ 63Î:20

Fgurkvg vjtgg tghgttcnu vq ogfkcvkqp. ueeQtfgt Tghgttkpi Ecug vq Ogfkcvkqp *Pqx0 7. 4234+

]Fmv0 % 59_= Qtfgt Tghgttkpi Ecug vq Oci0 L0 Hceekqnc hqt Ogfkcvkqp *Crt0 34. 4235+ ]Fmv0 % 6:_=

Qtfgt Tg/Tghgttkpi Ecug vq Oci0 L0 Hceekqnc hqt Ogfkcvkqp *Lcp0 4;. 4236+ ]Fmv0 % 89_. cpf

pwogtqwu gzvgpukqpu qh vjg rctvkguÓ ogfkcvkqp fgcfnkpgu. seeOkp0 Qtfgt *Ugrv0 46. 4235+= Okp0

Qtfgt *Pqx0 48. 4235+= Okp0 Qtfgt *Lcp0 4:. 4236+= Okp0 Qtfgt *Hgd0 49. 4236+= Okp0 Qtfgt *Oc{

8. 4236+= Okp0 Qtfgt *Lwn{ 4. 4236+. vjg ecug jcu pqv eqog vq c pgiqvkcvgf tguqnwvkqp0 Cnvjqwij

vjg ogfkcvkqp hckngf. kv fkf tguwnv kp cp citggogpv vq hwpf cp kpfgrgpfgpv ceeqwpvkpi qh vjg

eqorcp{Óu cuugvu0 SeeUvcvwu Tgrqtv *Crt0 3. 4236+ ]Fmv0 % 92_0

Hcegf ykvj c eqorcp{ vjcv ycu qypgf kp gswcn ujctgu d{ kpfkxkfwcnu ykvj kttgeqpekncdng

fkhhgtgpegu. qp Qevqdgt :. 4236. vjg Eqwtv jgnf c uvcvwu eqphgtgpeg cpf kpswktgf yjgvjgt

fkuuqnwvkqp yqwnf dg vjg crrtqrtkcvg tgogf{0 SeeOkp0 Gpvt{ *Qev0 :. 4236+= Okp0 Qtfgt *Ugrv0 :.

4236+0
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Qp Qevqdgt 43. 4236. Qxgtuncwij hkngf. kp F0E0 Uwrgtkqt Eqwtv. c ujctgjqnfgt fgtkxcvkxg

cevkqp vq fkuuqnxg Uwkvg Ugtxkegu rwtuwcpv vq F0E0 Eqfg ¸ 4;/534042*c+*4+. cpf oqxgf vq uvc{ vjg

hgfgtcn eqwtv cevkqp0 Overslaugh v. Bartlett. 4236/EC/8857D *F0E0 Uwrgt0 Ev0 Qev0 43. 4236+= see

Gz0 E vq Fgh0Óu Oqv0 vq Uvc{ Rtqeggfkpiu ]Fmv0 % :2_ *Uwrgtkqt Eqwtv Eqornckpv+03 Kp cffkvkqp.

QxgtuncwijÓu Uwrgtkqt Eqwtv rgvkvkqp cnngigf vjcv Dctvngvv dtgcejgf jku hkfwekct{ fwv{. ycuvgf

eqtrqtcvg cuugvu. cpf jcf dggp wplwuvn{ gptkejgf0 Id. ̨̨ 72Î840 Yjkng vjku Eqwtv pqvgf vjcv

Ðfkuuqnwvkqp oc{ ygnn vwtp qwv vq dg vjg crrtqrtkcvg tgogf{ hqt vjg korcuug vjcv jcu dggp tgcejgf

kp vjku ecug.Ñ kv fgpkgf ykvjqwv rtglwfkeg QxgtuncwijÓu Oqvkqp vq Uvc{ cpf qtfgtgf vjg rctvkgu vq

hkng tqwvkpg uvcvwu tgrqtvu vq wrfcvg vjg Eqwtv qp vjg rtqeggfkpiu kp Uwrgtkqt Eqwtv0 Qtfgt *Lcp0

35. 4237+ ]Fmv0 % :8_ cv 3Î50 Kp nkijv qh vjg Uwrgtkqt Eqwtv cevkqp. cpf ykvj rnckpvkhhÓu citggogpv.

vjg Eqwtv cnuq fkuokuugf cu oqqv Eqwpvu KKK cpf KX qh rnckpvkhhÓu Cogpfgf Eqornckpv. yjkej

tgswguvgf vjcv vjg Eqwtv gplqkp Qxgtuncwij htqo nkokvkpi DctvngvvÓu ceeguu vq vjg eqtrqtcvkqpÓu

hwpfu0 Okp0 Qtfgt *Crt0 35. 4237+0

Qp Oc{ 4:. 4237. fghgpfcpv UUK cpuygtgf rnckpvkhhÓu Cogpfgf Eqornckpv cpf

eqwpvgtenckogf cickpuv rnckpvkhh Dctvngvv0 Cpuygt ( Eqwpvgten0 ]Fmv0 % ;9_0 Vjg eqwpvgtencko

cnngigu vjcv kv ycu Dctvngvv Î pqv Qxgtuncwij Î yjq dtgcejgf jku hkfwekct{ fwv{ cpf eqpxgtvgf

eqtrqtcvg cuugvu0 Eqwpvgten0 ̨̨ 47Î590 UUK cnngigu vjcv wpvkn 4223. Dctvngvv cpf Qxgtuncwij

qrgtcvgf vjg dwukpguu vqigvjgt. dwv. htqo 4224 vq 4227. Dctvngvv dgicp vq ykvjftcy htqo vjg

ocpcigtkcn cpf fc{/vq/fc{ qrgtcvkqpu qh UUK. cpf Qxgtuncwij ycu nghv ykvj vjg ÐnkqpÓu ujctgÑ qh

3 Vjg Uwrgtkqt Eqwtv oc{ fkuuqnxg c eqtrqtcvkqp yjgtg< Ð*C+ Vjg fktgevqtu ctg fgcfnqemgf
kp vjg ocpcigogpv qh vjg eqtrqtcvg chhcktu 0 0 0 *D+ Vjg fktgevqtu qt vjqug kp eqpvtqn qh vjg
eqtrqtcvkqp jcxg cevgf 0 0 0 kp c ocppgt vjcv ku knngicn. qrrtguukxg. qt htcwfwngpv= *E+ Vjg
ujctgjqnfgtu ctg fgcfnqemgf kp xqvkpi rqygt 0 0 0 qt *F+ Vjg eqtrqtcvg cuugvu ctg dgkpi okucrrnkgf
qt ycuvgf0Ñ F0E0 Eqfg ¸ 4;/534042*c+*4+0
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vjqug tqngu0 Id. ̨̨ 7Î90 UUK cnuq cnngigu vjcv Dctvngvv dgicp vq ykvjftcy htqo vjg dwukpguu dgecwug

jg Ðdgicp cdwukpi ftwiu cpf cneqjqn0Ñ Id. ̨ 70

Ceeqtfkpi vq UUK. ukpeg DctvngvvÓu 4227 oqxg vq Hnqtkfc. jg jcu pqv Ðrctvkekrcvgf kp UUKÓu

dwukpguu kp cp{ ocppgt yjcvuqgxgt.Ñ cpf kv ycu Qxgtuncwij yjq ocpcigf vjg dwukpguu0 Id. ̨̨ 9Î

:0 UUK fkurwvgu vjg pqvkqp vjcv Dctvngvv jcf cp{ cwvjqtkv{ vq tgegkxg hwpfu htqo vjg eqorcp{ chvgt

jg tgnqecvgf. cpf kv cnngigu vjcv Dctvngvv kortqrgtn{ wugf UUK eqtrqtcvg dcpm ceeqwpvu cpf etgfkv

ectfu hqt jku qyp rgtuqpcn wug0 Id. ̨ ;0 UUK enckou vjcv dgvyggp 4228 cpf 4233. Dctvngvv wugf jku

eqtrqtcvg etgfkv ectf cpf eqorcp{ ejgemu vq ykvjftcy crrtqzkocvgn{ &537.322 htqo UUKÓu

eqtrqtcvg ceeqwpvu0 Id. ̨̨ 32Î360 Kp cffkvkqp. UUK cnngigu vjcv dgvyggp 4228 cpf 4233. Dctvngvv

ykvjftgy crrtqzkocvgn{ &726.222 htqo jku UUK ecrkvcn ceeqwpv. yjkej ecwugf vjg dcncpeg qh jku

ecrkvcn ceeqwpv vq hcnn vq pgicvkxg &6;9.8430440 Id. ̨̨ 37Î380

UUK cnngigu vjcv kp nkijv qh vjqug fgxgnqrogpvu. Qxgtuncwij tgoqxgf DctvngvvÓu pcog htqo

vjg ukipcvwtg ectfu qh UUKÓu dcpm ceeqwpvu kp 422;0 Eqwpvgten0 ̨ 390 Dwv. dgecwug Dctvngvv

eqpvkpwgf vq jcxg ceeguu vq eqorcp{ etgfkv ectfu. UUK eqpvgpfu vjcv jg eqpvkpwgf vq ejctig

rgtuqpcn gzrgpugu vq UUK0  Id0 UUK cnngigu vjcv Dctvngvv vtcxgnngf vq Ycujkpivqp. F0E0 qp Cwiwuv

4. 4233. cvvgorvgf vq ykvjftcy eqtrqtcvg hwpfu htqo UUKÓu dcpm ceeqwpv. cpf ycu wpuweeguuhwn0

Id. ̨ 3;0 Vjg eqwpvgtencko cuugtvu vjtgg eqwpvu< dtgcej qh hkfwekct{ fwvkgu *Eqwpv K+= eqpxgtukqp

*Eqwpv KK+= cpf c encko hqt c fgenctcvqt{ lwfiogpv vjcv cflwfkecvgu yjgvjgt Dctvngvv dtgcejgf jku

hkfwekct{ fwvkgu *Eqwpv KKK+0 Id. ̨̨ 5:Î620

Qp Cwiwuv 5. 4237. Dctvngvv oqxgf vq fkuokuu vjg eqwpvgtencko wpfgt Twngu 34*d+*3+ cpf

34*d+*8+0 Rn0Óu Oqv0= Rn0Óu Ogo0 Dctvngvv cuugtvu vjcv UUK ncemu ngicn cwvjqtkv{ vq uwg Dctvngvv

ykvjqwv vjg cwvjqtk¦cvkqp qh UUKÓu Dqctf qh Fktgevqtu0 Rn0Óu Oqv0 cv 5Î60 Dctvngvv hwtvjgt ctiwgu

vjcv Eqwpvu K cpf KK qh vjg eqwpvgtencko Î dtgcej qh hkfwekct{ fwv{ cpf eqpxgtukqp Î ctg dcttgf d{
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vjg vjtgg/{gct uvcvwvg qh nkokvcvkqpu0 Id. cv 60 Hkpcnn{. Dctvngvv ockpvckpu vjcv UUK ku pqv gpvkvngf vq

c fgenctcvqt{ lwfiogpv= UUK kp kvu eqwpvgtencko ecppqv cum vjg Eqwtv vq fgvgtokpg Ðvjg qypgtujkr

tkijvu cpf tgurqpukdknkvkgu qh Dctvngvv cpf QxgtuncwijÑ dgecwug Qxgtuncwij ku pqv c rctv{ vq vjg

eqwpvgtencko0 Id. UUK tgurqpfgf vq vjg oqvkqp. Eqwpvgten0 Rn0 UUKÓu Qrr0 vq Oqv0 vq Fkuokuu ]Fmv0

% 327_ *ÐUUKÓu Qrr0Ñ+. cpf Dctvngvv tgrnkgf0 Fgh0 Vjqocu O0 DctvngvvÓu Tgrn{ Ogo0 vq Rn0 UUK

Qrr0 vq Oqv0 vq Fkuokuu ]Fmv0 % 328_ *ÐRn0Óu Tgrn{Ñ+0

Qp Ugrvgodgt 3. 4237. vjg Uwrgtkqt Eqwtv fkuokuugf ykvjqwv rtglwfkeg QxgtuncwijÓu

rgvkvkqp vq fkuuqnxg Uwkvg Ugtxkegu0 Qtfgt Itcpvkpi Lqkpv Oqv0 vq Fkuokuu Rgv0 hqt Fkuuqnwvkqp qh

Uwkvg Ugtxu0. Kpe0 ]Fmv0 % 329/3_ cv 30 Vjg eqwtv fgvgtokpgf Î crrctgpvn{ cv vjg lqkpv tgswguv qh

Qxgtuncwij cpf Uwkvg Ugtxkegu Î vjcv vjg rgpfgpe{ qh vjku ocvvgt eqwpugngf kp hcxqt qh fkuokuukpi

vjg rgvkvkqp0 Id. cv 40 Vjg Eqwtv gzrnckpgf vjcv Ðrqvgpvkcn kpgswkvcdng eqpugswgpeguÑ oc{ tguwnv

htqo vjg fkuuqnwvkqp yjkng vjku rtqeggfkpi ycu qpiqkpi<

Vjg gswkvcdng eqpukfgtcvkqpu tckugf d{ ]Qxgtuncwij cpf UUK_ kpenwfgf *3+
Uwkvg UgtxkeguÓ kpcdknkv{ vq rtqugewvg vjg enckou kv jcu cuugtvgf cickpuv
Fghgpfcpv Dctvngvv kp vjku hgfgtcn ocvvgt ujqwnf Fghgpfcpv Dctvngvv ickp
eqpvtqn qh vjg eqtrqtcvkqp cpf vgtokpcvg vjg eqtrqtcvkqpÓu eqwpugn qh tgeqtf=
*4+ vjg uwduvcpvkcn korcev qp vjg xcnwg qh vjg eqtrqtcvkqp cu ygnn cu vjg vgtou
cpf eqpfkvkqpu qh vjg ucng qh ujctgu. kp vjg gxgpv vjcv Rnckpvkhh Qxgtuncwij
qt Fghgpfcpv Dctvngvv ygtg qtfgtgf vq tgvwtp qt fkuiqtig hwpfu dgnqpikpi vq
vjg eqtrqtcvkqp= cpf *5+ Uwkvg UgtxkeguÓ tgegpv ceegrvcpeg kpvq vjg Fkuvtkev
qh EqnwodkcÓu xqnwpvct{ fkuenquwtg rtqitco hqt vjg rwtrqug qh pgiqvkcvkpi
vjg rc{ogpv qh rcuv/fwg ucngu vczgu0

Id. Kp qvjgt yqtfu. Ð]y_gtg Fghgpfcpv Dctvngvv rgtokvvgf vq rwtejcug Rnckpvkhh QxgtuncwijÓu ujctgu

rtkqt vq vjg tguqnwvkqp qh vjku hgfgtcn eqwtv rtqeggfkpi. kv ku cnn dwv egtvckp vjcv Fghgpfcpv Dctvngvv

yqwnf vgtokpcvg Uwkvg UgtxkeguÓ eqwpugn qh tgeqtf cpf fkuokuu vjg eqtrqtcvkqpÓu eqwpvgtenckou

cuugtvgf cickpuv jko kp vjcv rtqeggfkpi. vjgtgd{ ngcxkpi vjg eqtrqtcvkqp wpcdng vq rtqugewvg yjcv
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oc{ dg ogtkvqtkqwu enckou0Ñ Id. cv 50 Vjg eqwtv vjgtghqtg fkuokuugf vjg rgvkvkqp hqt fkuuqnwvkqp

ykvjqwv rtglwfkeg04

UVCPFCTF QH TGXKGY

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq Òuvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0ÓÑ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+. swqvkpi Bell Atl. Corp. v. Twombly. 772 W0U0 766. 792 *4229+0 Kp Iqbal.

vjg Uwrtgog Eqwtv tgkvgtcvgf vjg vyq rtkpekrngu wpfgtn{kpi kvu fgekukqp kp Twombly< ÐHktuv. vjg

vgpgv vjcv c eqwtv owuv ceegrv cu vtwg cnn qh vjg cnngicvkqpu eqpvckpgf kp c eqornckpv ku kpcrrnkecdng

vq ngicn eqpenwukqpu.Ñ cpf Ð]u_geqpf. qpn{ c eqornckpv vjcv uvcvgu c rncwukdng encko hqt tgnkgh

uwtxkxgu c oqvkqp vq fkuokuu0Ñ Id. cv 89:Î9;0

C encko ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg

tgcuqpcdng kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id. cv 89:. ekvkpi

Twombly. 772 W0U0 cv 7780 ÐVjg rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó

dwv kv cumu hqt oqtg vjcp c ujggt rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id.. swqvkpi

Twombly. 772 W0U0 cv 7780 C rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu cpf eqpenwukqpuÑ qt c

Ðhqtowncke tgekvcvkqp qh vjg gngogpvu qh c ecwug qh cevkqp.Ñ id.. swqvkpi Twombly. 772 W0U0 cv 777.

cpf Ð]v_jtgcfdctg tgekvcnu qh vjg gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf d{ ogtg eqpenwuqt{

uvcvgogpvu. fq pqv uwhhkeg0Ñ Id.. ekvkpi Twombly. 772 W0U0 cv 7770

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg eqornckpv ku eqpuvtwgf

nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf vjg Eqwtv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

4 Kp nkijv qh vjku Ogoqtcpfwo Qrkpkqp cpf Qtfgt itcpvkpi rnckpvkhhÓu oqvkqp vq fkuokuu vjg
eqwpvgtenckou cpf cnvgtkpi vjg gswkvcdng ncpfuecrg. vjg rctvkguoc{ ykuj vq tgvwtp vq Uwrgtkqt Eqwtv
vq fgvgtokpg vjg fkuuqnwvkqp encko0



:

3493. 3498 *F0E0 Ekt0 3;;6+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg

rnckpvkhh kh vjqug kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv

ceegrv rnckpvkhhÓu ngicn eqpenwukqpu0 See id.= see also Browning v. Clinton. 4;4 H05f 457. 464 *F0E0

Ekt0 4224+0 Kp twnkpi wrqp c oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c eqwtv oc{ qtfkpctkn{

eqpukfgt qpn{ Ðvjg hcevu cnngigf kp vjg eqornckpv. fqewogpvu cvvcejgf cu gzjkdkvu qt kpeqtrqtcvgf

d{ tghgtgpeg kp vjg eqornckpv. cpf ocvvgtu cdqwv yjkej vjg Eqwtv oc{ vcmg lwfkekcn pqvkeg0Ñ

Gustave-Schmidt v. Chao. 448 H0 Uwrr0 4f 3;3. 3;8 *F0F0E0 4224+. ekvkpi EEOC v. St. Francis 

Xavier Parochial Sch.. 339 H05f 843. 846Î47 *F0E0 Ekt0 3;;9+0

CPCN[UKU

K0 UUKÓu enckou ctg vkog dcttgf0

Dctvngvv ctiwgu vjcv UUKÓu enckou qh dtgcej qh hkfwekct{ fwv{ cpf eqpxgtukqp ctg dcttgf d{

c vjtgg/{gct uvcvwvg qh nkokvcvkqpu0 Rn0Óu Oqv0 cv 37= seeF0E0 Eqfg ¸ 34/523*:+0 C oqvkqp vq

fkuokuu oc{ dg itcpvgf qp uvcvwvg qh nkokvcvkqpu itqwpfu qpn{ kh Ðvjg hcevu ikxkpi tkug vq vjg fghgpug

ctg crrctgpv qp vjg hceg qh vjg eqornckpv0Ñ Nat’l R.R. Passenger Corp. v. Lexington Ins. Co.. 579

H0 Uwrr0 4f 4:9. 4;4 *F0F0E0 4227+0 Cu vjg F0E0 Ektewkv jcu ecwvkqpgf. Ðdgecwug uvcvwvg qh

nkokvcvkqpu kuuwgu qhvgp fgrgpf qp eqpvguvgf swguvkqpu qh hcev. fkuokuucn ku crrtqrtkcvg qpn{ kh vjg

eqornckpv qp kvu hceg ku eqpenwukxgn{ vkog/dcttgf0Ñ Firestone v. Firestone. 98 H05f 3427. 342;

*F0E0 Ekt0 3;;8+0

UUK uggou vq eqpegfg vjcv kv hkngf kvu eqwpvgtencko qwvukfg qh vjg vjtgg/{gct uvcvwvg qh

nkokvcvkqpu0 UUKÓu Qrr0 cv 360 Jqygxgt. kv ctiwgu vjcv vjg uvcvwvg qh nkokvcvkqpu ujqwnf dg gswkvcdn{

vqnngf hqt vyq tgcuqpu< hktuv. dgecwug Dctvngvv vqqm chhktocvkxg uvgru vq rtgxgpv UUK htqo uwkpi kp

vkog d{ vt{kpi vq nkokv kvu ceeguu vq eqwpugn. id. cv 38. cpf ugeqpf. qp vjg itqwpfu vjcv vjg vqtvu qh

dtgcej qh hkfwekct{ fwv{ cpf eqpxgtukqp ctg eqpvkpwkpi vqtvu yjkej vqnn vjg uvcvwvg qh nkokvcvkqpu

wpvkn vjg{ ctg eqorngvgf0 Id. cv 390 Dgecwug vjg Eqwtv hkpfu Î qp vjg hceg qh vjg eqwpvgtencko Î



;

vjcv DctvngvvÓu cnngigf kpvgthgtgpeg ykvj UUKÓu ceeguu vq eqwpugn qeewttgf chvgt vjg uvcvwvg qh

nkokvcvkqpu jcf cntgcf{ gzrktgf. cpf pgkvjgt ecwug qh cevkqp ycu eqpvkpwkpi kp pcvwtg. kv yknn itcpv

DctvngvvÓu oqvkqp vq fkuokuu vjqug enckou0

C0 Cnn qh vjg cnngigf ytqpifqkpi vqqm rnceg oqtg vjcp vjtgg {gctu dghqtg vjg
eqornckpv ycu hkngf0

Wpfgt F0E0 ncy. enckou qh dtgcej qh hkfwekct{ fwv{ cpf eqpxgtukqp ctg uwdlgev vq vjg ecvej/

cnn vjtgg/{gct nkokvcvkqp rgtkqf hqwpf kp F0E0 Eqfg ¸ 34/523*:+0 Pgkvjgt rctv{ eqpvguvu vjg

crrnkecdknkv{ qh vjg uvcvwvg qh nkokvcvkqpu0 Rn0Óu Ogo0 cv 37= seeUUKÓu Qrr0 cv 36 *pqv cfftguukpi

yjgvjgt kv eqornkgf ykvj vjg nkokvcvkqpu rgtkqf. cpf ctiwkpi vjcv Ð]v_jg uvcvwvg qh nkokvcvkqpu ujqwnf

dg gswkvcdn{ vqnngf0Ñ+0 UUK hkngf kvu eqwpvgtencko qp Oc{ 4:. 42370 Eqwpvgten0 Vjgtghqtg. kh vjg

dtgcejgu qh hkfwekct{ fwvkgu cpf cnngigf eqpxgtukqpu vqqm rnceg dghqtg Oc{ 4:. 4234. vjg{ ctg vkog

dcttgf0

UUK fqgu pqv cnngig cp{ dtgcejgu qh hkfwekct{ fwv{ qt eqpxgtukqp fwtkpi 4234 qt ncvgt= kv

cnngigu qpn{ fkuetgvg ytqpihwn cevu kp 4228 cpf 4229 cpf fwtkpi vjg rgtkqf dgvyggp 422: cpf

42330 Eqwpvgten0 ̨̨ 32Î35. 37Î3;0 Urgekhkecnn{. vjg eqwpvgtencko cnngigu vjcv kp Lcpwct{ 4228.

Dctvngvv kuuwgf ejgemu htqo UUK cpf wugf UUKÓu etgfkv ectfu vq rc{ hqt rgtuqpcn gzrgpugu vqvcnkpi

crrtqzkocvgn{ &6:.7370220 Id. ̨̨ 32Î330 UUK enckou vjcv ncvgt. kp 4229. Dctvngvv cickp kuuwgf

eqorcp{ ejgemu vqvcnkpi crrtqzkocvgn{ &45.657022 vq eqxgt jku qyp rgtuqpcn. pqp/dwukpguu

gzrgpugu0 Id. ̨ 340 Kp 422:. Dctvngvv cnngigfn{ ykvjftgy crrtqzkocvgn{ &69.372022 htqo UUKÓu

dcpm ceeqwpv0 Id. ̨ 350 UUK cnngigu vjcv ukoknct fkuetgvg cevu qh ocnhgcucpeg vqqm rnceg wpvkn

Qxgtuncwij uvqrrgf Dctvngvv htqo dgkpi cdng vq ceeguu eqtrqtcvg hwpfu kp Cwiwuv qh 42330 Id.

̨̨ 37Î3;0 UUK ycu vjgtghqtg qp pqvkeg qh kvu ecwug qh cevkqp hqt dtgcej qh hkfwekct{ fwv{ cpf

eqpxgtukqp cu gctn{ cu 4228. cpf vjg uvcvwvg qh nkokvcvkqpu dgicp vq twp cv vjcv vkog0 See Jung v. 
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Mundy, Holt & Mance, P.C.. 594 H05f 64;. 655 *F0E0 Ekt0 4226+ *ÐVjg uvcvwvg qh nkokvcvkqpu

0 0 0 dgikpu vq twp qpeg c rnckpvkhh jcu kpswkt{ pqvkeg qh c rqvgpvkcn ecwug qh cevkqp0Ñ+0

Kv ku vtwg vjcv vjg eqwpvgtencko cnngigu oqtg ytqpifqkpi kp uweeguukxg {gctu0 Dwv dgecwug

pqpg qh vjg cnngicvkqpu kp vjg eqwpvgtencko fguetkdg c dtgcej qh hkfwekct{ fwv{ qt eqpxgtukqp qh

UUKÓu hwpfu chvgt Oc{ 4:. 4234. cnn qh vjg enckou ctg dcttgf d{ vjg vjtgg/{gct uvcvwvg qh nkokvcvkqpu0

D0 RnckpvkhhÓu cnngigf kpvgthgtgpeg ykvj UUKÓu tgvgpvkqp qh eqwpugn fkf pqv vqnn vjg
uvcvwvg qh nkokvcvkqpu0

Cu UUK rqkpvu qwv. vjg uvcvwvg qh nkokvcvkqpu oc{ dg vqnngf kp egtvckp ektewouvcpegu0 Wpfgt

vjg gswkvcdng guvqrrgn fqevtkpg. vjg nkokvcvkqpu rgtkqf ecp dg vqnngf yjgp c fghgpfcpv jcu vcmgp

cevkxg uvgru vq rtgxgpv c enckocpv htqo nkvkicvkpi kvu enckou kp vkog0 Chung v. U.S. Dep't of Justice.

555 H05f 495. 49: *F0E0 Ekt0 4225+. ekvkpi Currier v. Radio Free Europe. 37; H05f 3585. 3589

*F0E0 Ekt0 3;;:+0 ÐGswkvcdng guvqrrgn rtgenwfgu c fghgpfcpv. dgecwug qh jku qyp kpgswkvcdng

eqpfwev Î uwej cu rtqokukpi pqv vq tckug vjg uvcvwvg qh nkokvcvkqpu fghgpug Î htqo kpxqmkpi vjg

uvcvwvg qh nkokvcvkqpu0Ñ Id. Cnvjqwij c rnckpvkhh pggf pqv rngcf gswkvcdng guvqrrgn kp vjg eqornckpv

dgecwug kv ku cp Ðchhktocvkxg fghgpug vjcv ]vjg_ fghgpfcpv owuv rtqxg.Ñ vjg rnckpvkhh owuv ugv hqtvj

uwhhkekgpv hcevu vq lwuvkh{ vjg crrnkecvkqp qh vjg gswkvcdng guvqrrgn fqevtkpg kh c Ðfghgpfcpv tckugu

vjg uvcvwvg qh nkokvcvkqpu cu c fghgpug0Ñ Firestone. 98 H05f cv 34320

Kp qtfgt vq rtqxg kvu gpvkvngogpv vq gswkvcdng guvqrrgn. UUK owuv ocmg c uwduvcpvkcn

ujqykpi0 Cu vjg F0E0 Ektewkv jcu gzrnckpgf. Ð]v_jg eqwtvÓu gswkvcdng rqygt vq vqnn vjg uvcvwvg qh

nkokvcvkqpu yknn dg gzgtekugf qpn{ kp gzvtcqtfkpct{ cpf ectghwnn{ ektewouetkdgf kpuvcpegu0Ñ Mondy

v. Sec’y of the Army. :67 H04f 3273. 3279 *F0E0 Ekt0 3;::+0 ÐHgfgtcn eqwtvu jcxg v{rkecnn{

gzvgpfgf gswkvcdng tgnkgh 0 0 0 urctkpin{Ñ cpf jcxg dggp tgnwevcpv vq gzvgpf kv yjgtg Ðvjg enckocpv

hckngf vq gzgtekug fwg fknkigpeg kp rtgugtxkpi jku ngicn tkijvuÑ Irwin v. Dep’t of Veterans Affairs.

6;: W0U0 :;. ;8 *3;;2+. ekvkpi Baldwin Cnty. Welcome Ctr. v. Brown. 688 W0U0 369. 373 *3;:6+0



33

UUK ctiwgu vjcv kv ku gpvkvngf vq gswkvcdng guvqrrgn qh vjg nkokvcvkqpu rgtkqf dgecwug Dctvngvv

kpvgthgtgf ykvj kvu cdknkv{ vq tgvckp eqwpugn cpf cfxcpeg kvu enckou cickpuv Dctvngvv qp c vkogn{ dcuku0

UUKÓu Qrr0 cv 380 UUK rqkpvu vq cp gockn gzejcpig htqo Cwiwuv 4235. ugxgtcn oqtg gzejcpigu

htqo 4237. cpf c vtcpuetkrv qh c uvcvwu eqphgtgpeg jgnf kp rtkqt rtqeggfkpiu kp vjku cevkqp htqo

Cwiwuv 42370 SeeGz0 3Î7 vq UUKÓu Qrr0 ]Fmv0 % 327/4. 327/5. 327/6. 327/7. 327/8_0 Dwv vjg

gxkfgpeg htqo 4235 fqgu pqv uwrrqtv UUKÓu eqpvgpvkqp. cpf vjg qvjgt gxgpvu vqqm rnceg chvgt vjg

nkokvcvkqpu rgtkqf jcf cntgcf{ gzrktgf0

Vjg Cwiwuv 4235 gocknu tgncvg vq ghhqtvu ocfg d{ eqwpugn hqt Dctvngvv vq ugtxg vjg cogpfgf

eqornckpv vjcv cffgf UUK cu c fghgpfcpv0 SeeGz0 3 vq UUKÓu Qrr0 Jg ytqvg vq QxgtuncwijÓu

cvvqtpg{ vq cum kh Qxgtuncwij yqwnf ceegrv ugtxkeg qp dgjcnh qh vjg eqorcp{<

]C_u {qw mpqy c fghgpfcpv owuv dg ugtxgf ykvjkp 3:2 fc{u qh hknkpi c
ncyuwkv0 K fqpÓv mpqy yjq yknn tgrtgugpv UUK Î qpn{ Ot0 Qxgtuncwij jcu
eqpvtqn qxgt tgvgpvkqp qh cp cvvqtpg{ cu fg hcevq ngcfgt qh UUK0 Jqygxgt.
vjcv fqgu pqv cnvgt vjg hcev vjcv UUK owuv dg ugtxgf0

Pqtocnn{. c tgikuvgtgf cigpv ceegrvu rtqeguu0 Kp qwt ecug. Vjqocu Dctvngvv
ku vjg tgikuvgtgf cigpv ceeqtfkpi vq UUK hknkpi tgeqtfu 0 0 0 Jqygxgt. fwg vq
vjku wpwuwcn ektewouvcpeg. K vjkpm vjg oqtg rtwfgpv eqwtug qh cevkqp ku vq
jcxg Ot0 Qxgtuncwij. qt cpqvjgt cwvjqtk¦gf eqtrqtcvg qhhkegt. xqnwpvctkn{
ceegrv ugtxkeg qp dgjcnh qh UUK0

Id. cv 4Î50 Vjku tghgtgpeg vq vjg hcev vjcv kv ycu Qxgtuncwij yjq jcf fg hcevq eqpvtqn qxgt UUKÓu

ceeguu vq eqwpugn ecppqv dg ejctcevgtk¦gf cu cp cvvgorv d{ Dctvngvv vq qduvtwev UUKÓu cdknkv{ vq

rtqugewvg kvu enckou0

Kv ku vtwg vjcv chvgt UUK ugewtgf eqwpugn. Dctvngvv qdlgevgf vq vjg ugngevkqp qh cp cvvqtpg{

ykvjqwv jku eqpugpv. cpf jg vqqm uvgru vq vgtokpcvg vjg tgrtgugpvcvkqp0 SeeGzu0 4Î7 vq UUKÓu Qrr0

Dwv vjqug ghhqtvu vqqm rnceg nqpi chvgt vjg nkokvcvkqpu rgtkqf jcf cntgcf{ gzrktgf0 UUK ecppqv pqy

encko vjcv Dctvngvv ujqwnf dg gswkvcdn{ guvqrrgf htqo kpxqmkpi c uvcvwvg qh nkokvcvkqpu vjcv gzrktgf

kp 422; dgecwug qh jku cevkqpu kp 42370
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E0 UUKÓu eqpvkpwkpi vqtv fghgpug vq vjg uvcvwvg qh nkokvcvkqpu hcknu0

UUK pgzv cuugtvu vjcv kv ujqwnf dg gzewugf htqo vjg uvcvwvg qh nkokvcvkqpu dgecwug kvu enckou

qh dtgcej qh hkfwekct{ fwv{ cpf eqpxgtukqp eqpuvkvwvg eqpvkpwkpi vqtvu vjcv vqnn vjg uvcvwvg qh

nkokvcvkqpu0 Hqt c encko vq eqpuvkvwvg c eqpvkpwkpi vqtv. kv owuv dg Ðqpg vjcv eqwnf pqv tgcuqpcdn{

jcxg dggp gzrgevgf vq dg ocfg vjg uwdlgev qh c ncyuwkv yjgp kv hktuv qeewttgf dgecwug kvu ejctcevgt

cu c xkqncvkqp fkf pqv dgeqog engct wpvkn kv ycu tgrgcvgf fwtkpi vjg nkokvcvkqpu rgtkqf. v{rkecnn{

dgecwug kv ku qpn{ kvu ewowncvkxg korcev 0 0 0 vjcv tgxgcnu kvu knngicnkv{0Ñ Keohane v. United States.

88; H05f 547. 54; *F0E0 Ekt0 4234+. swqvkpi Taylor v. FDIC. 354 H05f 975. 987 *F0E0 Ekt0 3;;9+0

C eqpvkpwkpi vqtv owuv dg Ðc eqpvkpwqwu cpf tgrgvkvkqwu ytqpi 0 0 0 ykvj fcocigu hnqykpi htqo vjg

cev cu c yjqngÑ tcvjgt vjcp c ugtkgu qh fkuetgvg ytqpiu0 Chalabi v. Hashemite Kingdom of Jordan.

765 H05f 947. 952 *F0E0 Ekt0 422:+. swqvkpi Beard v. Edmondson & Gallagher. 9;2 C04f 763.

76: *F0E0 4224+0

C tgxkgy qh vjg eqwpvgtencko ocmgu engct vjcv UUKÓu enckou hqt dtgcej qh hkfwekct{ fwv{

cpf eqpxgtukqp ygtg pqv eqpvkpwqwu kp pcvwtg= UUK jcu cnngigf oqtg vjcp qpg kpekfgpv kpxqnxkpi c

fkuvkpev dtgcej qh hkfwekct{ fwv{. qt vjg eqpxgtukqp qh eqtrqtcvg cuugvu vjcv vqqm rnceg qxgt c rgtkqf

qh {gctu0 Cu vjg Gkijvj Ektewkv jcu tgcuqpgf. c dtgcej qh c hkfwekct{ fwv{ qt eqpxgtukqp ctkukpi

htqo ugrctcvg vtcpucevkqpu qt hkpcpekcn fkuvtkdwvkqpu ctg pqv eqpvkpwqwu vqtvu. dgecwug vjqug cevu

Ðctg Òugrctcvg. fkuvkpev. cpf eqwnf jcxg dggp ejcnngpigf d{ c rnckpvkhhÓ yjgp vjg{ qeewttgf0Ñ

Roemmich v. Eagle Eye Dev., LLC. 748 H05f 565. 572 *:vj Ekt0 422:+. swqvkpi Hope v. Klabal.

679 H05f 9:6. 9;5 *:vj Ekt0 4228+= see also Limestone Dev. Corp. v. Village of Lemont, Ill.. 742

H05f 9;9. :23 *9vj Ekt0 422:+ *ÐNkmg vqq ocp{ ngicn fqevtkpgu. vjg Òeqpvkpwkpi xkqncvkqpÓ fqevtkpg

ku okupcogf0 Uwrrqug vjcv {gct chvgt {gct. hqt vgp {gctu. {qwt gornq{gt rc{u {qw nguu vjcp vjg

okpkowo ycig0 Vjcv ku c eqpvkpwkpi xkqncvkqp0 Dwv kv fqgu pqv gpvkvng {qw vq yckv wpvkn {gct 37
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*cuuwokpi hqt vjg ucmg qh knnwuvtcvkqp vjcv vjg uvcvwvg qh nkokvcvkqpu ku hkxg {gctu+ cpf vjgp uwg pqv

qpn{ hqt vjg ycigu {qw ujqwnf jcxg tgegkxgf kp {gct 32 dwv cnuq hqt vjg ycigu {qw ujqwnf jcxg

tgegkxgf kp {gctu 3 vjtqwij ;0 Vjg uvcvwvg qh nkokvcvkqpu dgikpu vq twp wrqp kplwt{0 0 0 Kv ku vjwu c

fqevtkpg pqv cdqwv c eqpvkpwkpi. dwv cdqwv c ewowncvkxg. xkqncvkqp0Ñ+0

UUK eqwnf jcxg dtqwijv enckou hqt dtgcej qh hkfwekct{ fwv{ qt eqpxgtukqp chvgt Dctvngvv

cnngigfn{ wpncyhwnn{ fkrrgf kpvq vjg eqtrqtcvg eqhhgtu qp cp{ qh vjg qeecukqpu dgvyggp 4228 cpf

4233 fguetkdgf kp vjg eqwpvgtencko0 Gcej kpuvcpeg eqpuvkvwvgf c Ðfkuetgvg cevÑ hqt yjkej Dctvngvv

eqwnf jcxg dggp jgnf nkcdng. cpf htqo yjkej fcocigu cnngigfn{ hnqygf0 SeeRoemmich. 748 H05f

cv 5720

Vjgtghqtg. eqwpvu K cpf KK qh kvu eqwpvgtencko ctg dcttgf d{ vjg uvcvwvg qh nkokvcvkqpu cpf

yknn dg fkuokuugf0

KK0 Gxgp kh UUK eqwnf cxqkf vjg uvcvwvg qh nkokvcvkqpu rtqdngo. kv nkmgn{ ncemu ngicn
cwvjqtkv{ vq uwg Dctvngvv0

Dctvngvv cnuq ockpvckpu vjcv UUK ncemu vjg ngicn cwvjqtkv{ vq dtkpi enckou cickpuv jko

dgecwug. cu c hkhv{/rgtegpv ujctgjqnfgt qh UUK. Dctvngvv yqwnf jcxg jcf vq cwvjqtk¦g vjg eqtrqtcvkqp

vq uwg. cpf jgtg. jg qdxkqwun{ fkf pqv fq uq0 Rn0Óu Ogo0 cv ;Î320 Wpfgt vjg F0E0 Eqfg. Ð]c_nn

eqtrqtcvg rqygtu ujcnn dg gzgtekugf d{ qt wpfgt vjg cwvjqtkv{ qh vjg dqctf qh fktgevqtu qh vjg

eqtrqtcvkqp cpf vjg cevkxkvkgu cpf chhcktu qh vjg eqtrqtcvkqp ujcnn dg ocpcigf d{ qt wpfgt vjg

fktgevkqp. cpf uwdlgev vq vjg qxgtukijv. qh kvu dqctf qh fktgevqtu 0 0 0 0Ñ F0E0 Eqfg ¸ 4;Î5280230 Rctv

qh vjku ocpcigogpv cwvjqtkv{ kpenwfgu Ðfgekukqpu vq nkvkicvg qp dgjcnh qh vjg eqtrqtcvkqp0Ñ

Behradrezaee v. Dashtara. ;32 C04f 56;. 576 *F0E0 4228+0 Jqygxgt. Ðvq gphqteg c eqtrqtcvg

ecwug qh cevkqp cickpuv qhhkegtu. fktgevqtu. cpf vjktf rctvkgu.Ñ c ujctgjqnfgt owuv dtkpi c fgtkxcvkxg

encko0 Kamen v. Kemper Fin. Servs., Inc.. 722 W0U0 ;2. ;7 *3;;3+0 Cu vjg Uwrtgog Eqwtv

gzrnckpgf. Ðvjg rwtrqug qh vjg fgtkxcvkxg cevkqp ycu vq rnceg kp vjg jcpfu qh vjg kpfkxkfwcn
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ujctgjqnfgt c ogcpu vq rtqvgev vjg kpvgtguvu qh vjg eqtrqtcvkqp htqo vjg okuhgcucpeg cpf

ocnhgcucpeg qh hckvjnguu fktgevqtu cpf ocpcigtu0Ñ Id.. ekvkpi Cohen v. Beneficial Loan Corp.. 559

W0U0 763. 76: *3;6;+0

Behradrezaeecpf Kamenfq pqv tguqnxg vjg mg{ swguvkqp kp vjku ecug. yjkej ku yjgvjgt c

hkhv{/rgtegpv ujctgjqnfgt oc{ cwvjqtk¦g vjg eqtrqtcvkqp vq uwg vjg qvjgt hkhv{/rgtegpv ujctgjqnfgt0

Cu cpqvjgt hgfgtcn fkuvtkev eqwtv jcu qdugtxgf. Ð]v_jgtg ku pq engct twng cdqwv yjgp c eqtrqtcvkqp

ecp kpkvkcvg nkvkicvkqp ykvjqwv vjg cwvjqtk¦cvkqp qh kvu dqctf qh fktgevqtu0Ñ Advanced Optics Elecs., 

Inc. v. Robins. 855 H0 Uwrr0 4f 3459. 3468 *F0P0O0 422:+0 Cpf pgkvjgt vjg rctvkgu pqt vjg Eqwtv

jcu kfgpvkhkgf cp{ cwvjqtkv{ htqo vjku lwtkufkevkqp vq uwrrqtv vjg rtqrqukvkqp vjcv UUK eqwnf uwg

Dctvngvv ykvjqwv jku eqpugpv cu cp gswcn ujctgjqnfgt05

Dctvngvv jcu fktgevgf vjg Eqwtv vq cwvjqtkv{ htqo vjg uvcvg eqwtvu qh Pgy [qtm. vjqwij. vjcv

fqgu tgncvg vq vjku swguvkqp0 SeeRn0Óu Ogo0 cv 33Î340 Kp Pgy [qtm. c hkhv{/rgtegpv ujctgjqnfgt

oc{ pqv hkng uwkv qp dgjcnh qh vjg eqtrqtcvkqp cickpuv vjg qvjgt hkhv{/rgtegpv ujctgjqnfgt. dgecwug

qh c urgekhke rtqxkukqp kp vjg Pgy [qtm Eqtrqtcvkqpu Ncy vjcv kornkekvn{ cwvjqtk¦gu c eqtrqtcvkqp

vq jcxg vyq gswcn ujctgjqnfgtu0 COR Mktg. & Sales, Inc. v. Greyhawk Corp.. ;;6 H0 Uwrr0 659.

663 *Y0F0P0[0 3;;:+. ekvkpi P0[0 Dwu0 Eqtr0 Ncy ¸ 924*c+ *OeMkppg{ 3;;9+0 Vjcv ncy gzrnckpu

vjcv Ð]v_jg dqctf qh fktgevqtu ujcnn eqpukuv qh qpg qt oqtg ogodgtu0Ñ P0[0 Dwu0 Eqtr0 Ncy

¸ 924*c+0 Vjg eqwtv kp COR Marketingtgcuqpgf vjcv dgecwug Ðvjg Ngikuncvwtg jcu kornkekvn{

5 Rnckpvkhh ekvgu ÐGrimes v. McDonald. 895 C04f 3429. 3437 *F0E0 3;;8+Ñ hqt vjg rtqrqukvkqp
vjcv c eqtrqtcvkqp. vjtqwij kvu dqctf qh fktgevqtu. owuv ocmg vjg fgekukqp vq cuugtv c encko qp dgjcnh
qh vjcv eqtrqtcvkqp0 Rn0Óu Ogo0 cv ;0 Dwv cu UUK eqttgevn{ rqkpvu qwv Î vjg ecug vjcv rnckpvkhh ekvgu
ku pgkvjgt ecrvkqpgf ÐItkogu x0 OeFqpcnf.Ñ pqt ku kv htqo vjg F0E0 Eqwtv qh Crrgcnu0 SeeGrimes
v. Donald. 895 C04f 3429. 3437 *Fgn0 3;;8+. overruled on other grounds. Brehm v. Eisner. 968
C04f 466 *Fgn0 4222+0 SeeUUKÓu Qrr0 cv :0 Kp cp{ gxgpv. Grimesycu c ujctgjqnfgt fgtkxcvkxg
encko kp yjkej c ujctgjqnfgt hckngf vq fgocpf vjcv vjg Dqctf. kpuvgcf qh vjg ujctgjqnfgt. dtkpi c
rctvkewnct encko. cpf vjg eqwtv tgkvgtcvgf vjg korqtvcpeg qh vjg fgocpf tgswktgogpv0 Grimes. 895
C04f cv 34370 Vjwu. gxgp kh kv ygtg htqo vjku lwtkufkevkqp. kv ku fkuvkpiwkujcdng0
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tgeqipk¦gf vjg fguktg hqt gswcn eqpvtqn kp uqog enqugn{ jgnf eqtrqtcvkqpu.Ñ kv yqwnf Ðfkutgictf]_

hwpfcogpvcn twngu qh cigpe{ ncyÑ kh c eqtrqtcvkqp ycu cnnqygf vq tgogf{ c fgcfnqem Ðd{ cp

gzgtekug qh rtgukfgpvkcn rqygt0Ñ COR Mktg.. ;;6 H0 Uwrr0 cv 663 *kpvgtpcn ekvcvkqpu cpf swqvcvkqpu

qokvvgf+0 Vjg Pgy [qtm uvcvg eqwtvu vjgtghqtg hkpf vjcv. kp uwej c ektewouvcpeg. Ðvjg cevkqp ujqwnf

dg eqpxgtvgf vq c ujctgjqnfgt fgtkxcvkxg cevkqp0Ñ Id.= see also Borkowski v. Fraternal Order of 

Police, Phil. Lodge No. 5. 377 H0T0F0 327. 332 *G0F0 Rc0 3;;6+ *ÐVjg rtqrgt xgjkeng hqt c uwkv.

yjgp vjg itcxcogp qh vjg eqornckpv ku kplwt{ vq vjg eqtrqtcvkqp. cpf vjg ujctgjqnfgtu ctg

fgcfnqemgf. ku c ujctgjqnfgtÓu fgtkxcvkxg cevkqp0Ñ+0 Vjcv cwvjqtkv{ yqwnf rqkpv kp vjg fktgevkqp qh

fkuokuukpi. qt cv ngcuv eqpxgtvkpi. UUKÓu encko0

UUK eqwpvgtu vjcv vjg Pgy [qtm ecug ku fkuvkpiwkujcdng dgecwug kv ku dcugf wrqp Î cpf

vjgtghqtg nkokvgf vq Î c urgekhke rtqxkukqp kp vjg Pgy [qtm Dwukpguu Eqtrqtcvkqpu Ncy0 UUKÓu

Qrr0 cv 330 Dwv vjg rtqxkukqp cv kuuwg kp COR Marketingku cnoquv kfgpvkecn vq vjg eqttgurqpfkpi

rtqxkukqp kp vjg F0E0 Eqfg0 Vjg uvcvwvg kp COR Marketingvjcv hqtogf vjg dcuku qh vjg eqwtvÓu

jqnfkpi rtqxkfgf vjcv Ð]v_jg dqctf qh fktgevqtu ujcnn eqpukuv qh qpg qt oqtg ogodgtu0Ñ P0[0 Dwu0

Eqtr0 Ncy ¸ 924*c+0 Vjg F0E0 Eqfg ukoknctn{ rtqxkfgu vjcv Ð]c_ dqctf qh fktgevqtu ujcnn eqpukuv qh

qpg qt oqtg kpfkxkfwcnu0Ñ F0E0 Eqfg ¸ 4;/5280250

Pgy [qtm ncy qp vjku rqkpv ku engct Î Ðc ujctgjqnfgt fgtkxcvkxg cevkqp ku cp crrtqrtkcvg

ogvjqf hqt qpg hkhv{/rgtegpv ujctgjqnfgt vq qdvckp tgnkgh kp vjg pcog qh vjg eqtrqtcvkqp cickpuv vjg

qvjgt hkhv{/rgtegpv ujctgjqnfgt0Ñ Barry v. Curtin. ;;5 H0 Uwrr0 4f 569. 574Î75 *G0F0P0[0 4236+.

swqvkpi Tuscano v. Tuscano. 625 H0 Uwrr0 4f 436. 444 *G0F0P0[0 4227+= see alsoOno v. Itoyama.

::6 H0 Uwrr0 4f :;4. :;7 *F0P0L0 3;;7+ *ekvkpi Ðcorng cwvjqtkv{Ñ wpfgt Pgy [qtm ncy hqt vjg

rtqrqukvkqp vjcv c fgtkxcvkxg cevkqp. pqv c fktgev cevkqp. ku vjg crrtqrtkcvg tgogf{ kp c fkurwvg

dgvyggp 72' ujctgjqnfgtu+. aff’d. 9; H05f 335: *5f Ekt0 3;;8+0
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Vjgtghqtg. qpg eqwnf tgcuqp vjcv c fgtkxcvkxg cevkqp ycu vjg qpn{ qrvkqp cxckncdng vq

Qxgtuncwij jgtg0 Dwv vjg Eqwtv pggf pqv tguqnxg vjg swguvkqp qt cfftguu vjg qvjgt rtcevkecn

kornkecvkqpu qh vjku eqpwpftwo. seeUUKÓu Qrr0 cv 9. dgecwug gxgp cp cevkqp d{ Qxgtuncwij jkougnh

yqwnf jcxg dggp qwv qh vkog. cpf vjgtg eqwnf dg pq gswkvcdng ctiwogpv ocfg vjcv Dctvngvv

kpvgthgtgf ykvj QxgtuncwijÓu tkijvu vq qdvckp jku qyp ncy{gt0

KKK0 UUKÓu fgenctcvqt{ lwfiogpv encko ku oqqv kp nkijv qh vjg fkuokuucn qh vjg tgockpkpi
eqwpvu kp vjg eqwpvgtencko0

Kp Eqwpv KKK. UUK uggmu c fgenctcvqt{ lwfiogpv wpfgt vjg Fgenctcvqt{ Lwfiogpv Cev. 4:

W0U0E0 ¸ 4423*c+06 Eqwpvgten0 ̨̨ 5:Î620 UUK tgswguvu vjcv vjg Eqwtv fgenctg<

*3+ vjcv ]_ Dctvngvv dtgcejgf jku hkfwekct{ fwvkgu qygf vq UUK= *4+ vjcv
DctvngvvÓu ceeguu vq cpf tgoqxcn qh hwpfu htqo UUK cpf qvjgtykug kpewttkpi
]qh_ fgdvu qp dgjcnh qh UUK vjcv ygtg wptgncvgf vq UUKÓu dwukpguu ygtg
kortqrgt= ]_ *5+ vjcv Dctvngvv owuv ceeqwpv hqt cpf tgrc{ cnn hwpfu jg
gzvtcevgf htqo UUK vjcv ygtg pqv tgncvgf vq UUKÓu dwukpguu= cpf *6+
]c_hhqtfkpi cp{ cpf cnn qvjgt cpf hwtvjgt tgnkgh vq UUK cu lwuvkeg cpf kvu ecwug
tgswktg0

Eqwpvgten0 cv 45Î460

Kp igpgtcn. c eqwpv hqt c fgenctcvqt{ lwfiogpv Ðku pqv eqipk¦cdng cu c ugrctcvg ecwug qh

cevkqp. dwv ku oqtg rtqrgtn{ kpenwfgf kp vjg]_ rtc{gt hqt tgnkgh0Ñ Bridges v. Blue Cross & Blue 

Shield Ass’n. ;57 H0 Uwrr0 59. 67 *F0F0E0 3;;8+0 Oqtg korqtvcpvn{. Ðvjg Fgenctcvqt{ Lwfiogpv

Cev Òku pqv cp kpfgrgpfgpv uqwteg qh hgfgtcn lwtkufkevkqpÓÑ dwv qpn{ Ðrtguwrrqugu vjg gzkuvgpeg qh

c lwfkekcnn{ tgogfkcdng tkijv0Ñ C&E Servs., Inc. v. D.C. Water & Sewer Auth.. 532 H05f 3;9. 423

*F0E0 Ekt0 4224+. swqvkpi Schilling v. Rogers. 585 W0U0 888. 899 *3;82+0 ÐCeeqtfkpin{. eqwtvu

6 Vjg Fgenctcvqt{ Lwfiogpv Cev uvcvgu vjcv Ð]k_p c ecug qh cevwcn eqpvtqxgtu{ ykvjkp kvu
lwtkufkevkqp 0 0 0 cp{ eqwtv qh vjg Wpkvgf Uvcvgu 0 0 0 oc{ fgenctg vjg tkijvu cpf qvjgt ngicn tgncvkqpu
qh cp{ kpvgtguvgf rctv{ uggmkpi uwej fgenctcvkqp. yjgvjgt qt pqv hwtvjgt tgnkgh ku qt eqwnf dg
uqwijv0Ñ 4: W0U0E0 ¸ 4423*c+0
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jcxg dtqcf fkuetgvkqp vq fgenkpg vq gpvgt fgenctcvqt{ lwfiogpvu0Ñ Boone v. MountainMade Found..

8:6 H0 Uwrr0 4f 3. 34 *F0F0E0 4232+0

C eqwtv oc{ fkuokuu cu oqqv c encko hqt fgenctcvqt{ tgnkgh yjgtg vjg encko fwrnkecvgu qt ku

yjqnn{ uwduwogf d{ cpqvjgt encko vjcv jcu dggp fkuokuugf0 Id. Jgtg. UUKÓu encko hqt c fgenctcvqt{

lwfiogpv ku yjqnn{ uwduwogf d{ kvu encko hqt dtgcej qh hkfwekct{ fwv{ cpf eqpxgtukqp0 Vjgtghqtg.

Eqwpv KKK qh vjg eqwpvgtencko yknn dg fkuokuugf cu oqqv0

EQPENWUKQP

Rwtuwcpv vq Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*8+. cpf hqt vjg hqtgiqkpi tgcuqpu. kv ku

jgtgd{

QTFGTGF vjcv rnckpvkhh DctvngvvÓu Oqvkqp vq Fkuokuu fghgpfcpv Uwkvg Ugtxkegu. Kpe0Óu

Eqwpvgtencko ]Fmv0 % 323_ ku ITCPVGF. cpf kv ku

HWTVJGT QTFGTGF vjcv fghgpfcpv Uwkvg Ugtxkegu. Kpe0Óu Eqwpvgtencko ku

FKUOKUUGF0

UQ QTFGTGF0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Octej 33. 4238


