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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AUDREY SWANN
Plaintiff,
V. Case No. 1:12-cv-01320 (CRC)

OFFICE OF THE ARCHITECT OF THE
CAPITOL,

Defendant.

MEMORANDUM OPINION

Plaintiff Audrey Swann'’s career as aedtician in the House Office Buildings was
short-circuited in 2012 when she was termindtgtier employer—the Officef the Architect of
the Capitol (“OAC”)—based on an Inspector Gehegport that concludeshe had falsified her
employment application. Swann respondaeith wwvo lawsuits against the OAC for gender
discrimination and retaliation. In this, thest of the two, she alleges that the OAC
discriminated and retaliated against her for having filedpriar discrimination suits against’t.
The OAC has moved to dismiss Swann’s Conmplar, in the alternative, for summary
judgment. While sparks certainly flew duriBgvann’s tenure at the OAC, the Court discerns
little fire in her allegations. It therefore wdismiss or grant summajydgment for the OAC on
all 22 counts of the Complaint.

l. Background

This marks Swann'’s third lawsuit against @A&C. In the first, 09-cv-1568 (“Swann [”),
she alleged that the OAC discriminateddxh on her gender by denying her a promotion,

unfairly applying work rules, and failing to provitter separate female locker room facilities in

1 In the second suit before the Court, 131676 (CRC) (“Swann IV"), Swann alleges that the
OIG investigation and her resulting termiatiwere discriminatory and retaliatory.
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the electrical shop of the House Office Buildings (“‘HOB”). In the second, 11-cv-0419 (“Swann
II"), she alleged that the OAC discrimindtand retaliated against her after she had a
confrontation with a supervisor. The court gemhsummary judgment in favor of the OAC in

both cases, which are now on appeal.

After Swann Il was filed, the OAC’s Office dispector General (“OIG”) received an
anonymous letter alleging that 8mn had falsified her qualificatiomghen she originally applied
for her position in 2006. Swann IV Compl. § IBhe OIG initiated an investigation and in
March 2012 issued a report corroborating thegations. The OAC terminated Swann on the
basis of the OIG’s findingsld. 11 30-32. Swann now brinB2 separate counts of gender
discrimination or retaliation based on théddwing seven alleged workplace incidents or
policies:

e First, Swann alleges thduring her interview irthe OIG investigation, the
investigator showed herpnotograph of herself wearing a bathing suit (Count 1);

e Second, Swann claims that during hipafgtion in_Swann | and Swann I, the
Superintendent of the OAC “threatehéer by stating that she would be
discharged based on the findings of the OIG’s interim investigation (Count 2);

e Third, she alleges that certain of Imesile colleagues made sexually-related
comments in her presence despiteageidmonished not to do so by OAC
management (Counts 5, 11, and 17);

e Fourth, she claims that she was not gitlee opportunity to work overtime during
the biennial Congressional changeowethe winter of 2010-2011 (Counts 7, 13,
and 19);

e Fifth, echoing an allegation in Swanrshe contends that the OAC declined her
request to build a separate female locker room when it remodeled the House
electrical division in Novembez011 (Counts 6, 12, and 18);

e Sixth, she maintains that the OAC stoppédng her the benefit of a 7 1/2 minute
grace period in determining whether she arrived late for work (Counts 8, 14, and
20); and



e Seventh, she asserts that an OAC paleryuiring employees to wear civilian
clothes while decorating the House angi@a Office Buildings for the holidays
was applied to her but not to herlmaolleagues (Counts 9, 15, and 21).

Swann also contends that, taken togethesdlalleged incidents created a hostile work
environment for her as a woméCounts 3, 4, 10, 16, and 22).

The OAC moves to dismiss a number afgl counts under Federal Rule of Civil
Procedure 12(b), arguing either that tHegdd conduct does not constitute an “adverse
employment action” under Title VII and the Coegsional Accountability Act (“CAA”), or that
the count otherwise fails to state a valid clainaasatter of law. It seeks summary judgment on
the remaining counts, arguing that the allegatiassessed in light dieclarations and other
evidence submitted by the OAC, do not give rise to a reasonable inference that the OAC
discriminated or retaliated against Swann. Nszovery has taken place in this case. The Court
held a hearing on this motion and OAC'’s analogous motion in Swann IV on August 4, 2014.

. Legal Standards

A. Standards of Review

The OAC’s motion to dismiss must be granifetie allegations in Swann’s Complaint do
not “contain sufficient factual matter, accepted as tatstate a claim to relief that is plausible

on its face.” _Ashcroft v. Igbal, 556 U.862, 678 (2009) (quoting Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). In ordestovive the motion to dismiss, Swann must

have alleged facts that would establish thiewigant’s liability. _®e Stokes v. Cross, 327 F.3d

1210, 1215 (D.C. Cir. 2003). Although the Courtstaccept the facts pled as true, legal
allegations devoid of factual support are nditledl to this assumption. See Kowal v. MCI

Commc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994).

The Court will grant the OAC'’s alternativeotion for summary judgment if the OAC has

demonstrated that there is no genuine issue of rabtacit and that it is entitled to judgment as a
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matter of law._See Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

The Court must draw all reasonable inferenneSwann’s favor, accept all competent evidence
presented by her as true, and may not make credibility determinations, weigh evidence, or draw

inferences from the facts. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986);

George v. Leavitt, 407 F.3d 405, 413 (D.C. Cir. 200Bhe existence of a factual dispute,

however, will not defeat a motion for summary jodnt if the dispute, when resolved, would
not materially influence a reasonable junalenating the elements of the case under the

governing law._Anderson, 477 U.S. at 248geRes v. Sanderson Plumbing Products, Inc., 530

U.S. 133, 148 (2000) (“[T]here will be instancesamd although the plaintiff has established a
prima facie case and set forth sufficient evidencedject the defendant’s explanation, no
rational factfinder could conclude théie action was discriminatory.”).

B. StatutoryStandards

At the outset, Swann urges the Court to gypyhat she views as broader legal standards
for discrimination and retaliation under the CAA, rather than the standards of Title VII. The
Court declines this invitation; will follow the well-worn path in this court and apply Title VII
case law to Swann’s CAA clairisTo make out a plausibleaiin of discrimination under Title
VII, Swann must allege that she has suffearddverse employment action because of race,

color, religion, sex, or nationaligin. See 2 U.S.C. § 1311(a);&ly v. Office of Sergeant at

2 Swann cites no case to support this positioniisctontrary to numerous decisions of this
court. Indeed, “[c]ourts have consistently relied on judicial interpretations of Title VII when
addressing the substance ofpgoyment discrimination, hostile work environment, and
retaliation claims under brought under the CAA&wton v. Office of the Architect of the
Capitol, 905 F. Supp. 2d 88, 92 (D.D.C. 2012); accord Howard v. Office of Chief Admin.
Officer of U.S. House of Representativégp F.3d 939, 947-48 (D.C. Cir. 2013) (assuming that
that Title VII precedent applies to CAA claiiln8lackmon-Malloy v. U.S. Capitol Police Bd.,
575 F.3d 699, 706 (D.C. Cir. 2009) (same); Gordon fic®bf the Architect of the Capitol, 928
F. Supp. 2d 196, 206-07 (D.D.C. 2013) (applying judiiciterpretations ofitle VII to CAA
claims of retaliation and discrimination withcautliscussion of whatther standard might
apply); Moran v. U.S. Capitol Police B&87 F. Supp. 2d 23, 30-31 (D@ 2012) (same).
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Arms, 520 F.3d 490, 493 (D.C. Cir. 2008). An “adverse employer action” for purposes of
discrimination is one which results in “matehabdverse consequences affecting the terms,
conditions, or privileges of employment or fut@m@ployment such that a reasonable trier of fact

could find objectively tangible harm.””_Newton @ffice of Architect of the Capitol, 839 F.

Supp. 2d 112, 115-16 (D.D.C. 2012) (quoting Nidim v. Bolden, 674 F. Supp. 2d 64, 89

(D.D.C. 2009)). Once theahtiff has established@ima facie case, the burden shifts to the
defendant to produce evidence of a legitimat®-discriminatory reason for the adverse

employment action, Lathram v. Snow, 336 F.3d 1085, 1088 (D.C. Cir. 2003) (citing McDonnell

Douglas Corp. v. Green, 411 U.S. 792, 802—-05 (19783n employer asserts a legitimate, non-
discriminatory reason, the question then becowleether the plaintiff has offered sufficient
evidence for a reasonable jury to infer that éimployer’s asserted reason was not the actual
reason for the action. See Brady, 520 F.3d at 494.

To prove her retaliation claims, Swann mestablish that she engaged in statutorily
protected activity; the OAC took a materiadlgverse action; and the OAC took the action

because she opposed an unlawful practiddeGrath v. Clinton, 666 F.3d 1377, 1380 (D.C. Cir.

2012); Newton, 839 F. Supp. 2d at 115. A matbriadverse action for the purposes of

retaliation “is one that couldonceivably dissuade a reasbleaworker from making or
supporting a charge of discrimination.” \Wn, 839 F. Supp. 2d at 116. The same burden-

shifting framework applies. Guajacq v. EDF, Inc., 601 F.3d 565, 577 (D.C. Cir. 2010). The

Supreme Court has instructed that the univers®ghizable retaliatory actions is broader than
that of discriminatory actionss a reasonable worker coulddiscouraged from reporting abuse

by actions than might not themselves be considabedive. See Burlington N. & Santa Fe Ry.

Co. v. White, 548 U.S. 53, 70-71 (2006). At thmedime, the Supreme Court has cautioned



that retaliation actions should noé a means to micromanaggoervisor decisions or sanction
trivial harms. _Id. at 67-78.

Swann'’s hostile work environment claim, whet based on discrimination or retaliation,
requires its own unique proof. Hostile work environment is oribat subjects an employee to

discriminatory intimidation, ridicule, and insult’ #t is ‘sufficiently severer pervasive to alter

the conditions of the victim’s employment.Baloch v. Kempthorne, 550 F.3d 1191, 1201 (D.C.

Cir. 2008). The work environment must be sttt a reasonable employee would find it hostile

or abusive, and the employee must have actpeallgeived it to be so. Harris v. Forklift Sys.,

Inc., 510 U.S. 17, 21-22 (1993). Courts look togieerity, frequency, and threatening nature

of the acts; isolated acts gerigrare not actionable as a hostile work environment. George, 407
F.3d at 416.
[11.  Analyss

A. Method of Analysis

As noted above, Swann’s Complaint contél@scounts of gender-based discrimination
and retaliation. These counts stem from severkmace incidents or actions taken by the OAC.
As to certain counts, the OAC moves to dssninder Federal Rule of Civil Procedure 12(b)(6)
for failure to state a claim upon wh relief can be granted, and,the alternative, for summary
judgment under Rule 56. As to other couttie, OAC moves for summary judgment only. The
OAC has submitted a number of declarations and other extrinsic evidence to support its motion.
Swann has responded to the OAC'’s evidence byngting her own declaration, which amplifies
the allegations in her Complaint. The Caowiit approach the OAC’s motion and the extrinsic
evidence in the following manner: It will first @@mine whether the count in question alleges a

claim upon which relief can be granted. If it does not, the Court will grant the OAC’s motion to



dismiss that count under Rule 13@)without considering the extsit evidence. If a particular
count does state a valid and @dole claim, or the OAC has lprmoved for summary judgment
on that count, the Court will treat the OAC’s tioa as one for summary judgment and consider
the parties’ extrinsic evidence.

No discovery has been ordered in this caSenerally in Title VII cases, if an employer
has demonstrated a neutral, non-discriminatcagaoe for an employmeattion, the plaintiff is

afforded a fair opportunity to show that [the ployer’s] stated reason . . . was in fact pretext’

for unlawful discrimination.”_Chappellehnson v. Powell, 440 F.3d 484, 487 (D.C. Cir. 2006)

(quoting_McDonnell Douglas, 411 U.S. at 804).order to counter a motion for summary
judgment, however, a plaintiff must describaetual dispute that is material. See Anderson,
477 U.S. at 248. A party opposing a summary fjoeigt motion on the basis that discovery is
needed bears the burden of identifying the fd@swould create a triable issue. Dunning v.
Quander, 468 F. Supp. 2d 23, 28 n.5 (D.D.C. 2006), aff'd, 508 F.3d 8 (D.C. Cir. 2007) (denying
a Rule 56(d) motion because the requestednmdtion was immaterial). If the requested

discovery is not directed towas@vidence that would create angme question of material fact,

the Court may grant summary judgment despite the discovery request. U.S. ex rel. Folliard v.

Gov'’t Acquisitions, Inc., No. 13-7049, 2014 WI251150 (D.C. Cir. Aug. 29, 2014); Harrison v.

Office of the Architect of the Capitol, 2&1LR.D. 49, 51-52 (D.D.C. 2012) (denying a request

for discovery because, among other reasons,tipfdiad not identified the proposed discovery
with specificity or explained ty it would likely change the cotls determination). Swann has
not filed a Rule 56(d) motion explaining why disery is necessary in this case, although her
counsel did request an opporturidytake discovery at the haag on the OAC’s motions. In the

interests of fairness, the Court will assess whether Swann has adequately explained why she is



entitled to discovery on the counts it considerssummary judgment. The Court will group the
counts according to each alleged incident.

B. Discrimination and Retaliation Claims

I Bathing Suit Photo (Count 1)

Swann was interviewed in connection with @K investigation. She alleges that at the
outset of the interview the OIG investigastrowed her a photograph of herself wearing a
bathing suit and asked her whether she wasvibman in the photograph. Comp. 1 13-14. The
Complaint further explains that Swann worksagsart-time model and that she had posted the
photograph on her Facebook page, which she uggsnwte her modeling career. Id. 1 17, 22.
Swann claims that the investigator did not hovase that particulgshotograph to identify her
and that it had no connection withe subject matter dhe investigationld. 11 21-23. Count 1
of the Complaint alleges that beingpgim the photograph constituted gender-based
discrimination in violation of the CAA.

The OAC moves to dismiss and, in the altemeatfor summary judgment. To support its
summary judgment motion, the OAC has submitteddixclaration of th®IG investigator who
conducted Swann'’s interview. Swann has inclugl@arther description ahe incident in her
own declaration. The Court will not consideis extrinsic evidencdiowever, because it
concludes that Count 1 fails state a claim upon which relief che granted. Showing Swann
the photograph was almost certainly gratuitaus$ annecessary for purposes of identification. It
might also have been insulting. But Swanifsfe allege how simply showing her the
photograph, which she herself postedthe Internet, possibly couldveresulted in “materially
adverse consequences affecting the terms,itomsl or privileges of [her] employment.”

Newton, 839 F. Supp. 2d at 115; accord Jones v. D.C. Dep't of Corr., 429 F.3d 276, 280 (D.C.




Cir. 2005) (“an isolated insult . does not constitutthe sort of adverse &on that can support a

retaliation claim”);_Forkkio v. Powell, 306.3d 1127, 1130-31 (D.C. Cir. 2002) (finding that

public humiliation or loss of reputation does not constitute an adverse employment action under

Title VII); Stewart v. Evans, 275 F.3d 1126, 11B6C. Cir. 2002) (same). The Court will

therefore grant OAC’s motion to dismiss Count 1.

il. Deposition Statement (Count 2)

Swann’s counsel took the deposition of O&uperintendent William Weidemeyer as

part of discovery in Swann | and Swann Il. ngu. 1 26; Pl.’'s Opp’n Summ. J. Ex. E, at 24.

Swann alleges that during the course ofdéposition Weidemeyer advised her that she would
be discharged on the basis of OIG’s interim investigation report, Compl. § 27, which she
characterizes as a threat tsatiarge her without the benefittbke OIG’s final investigative
findings. Compl.  59. Count 2 alleges ttiha$ supposed threat amounted to unlawful
retaliation for having brought the Swann | anddkes. Compl. 1 59-62. The OAC moves to
dismiss and alternatively for summary judgment.

The transcript of the Weidemeyer dejtios reflects that Swann’s counsel asked
Weidemeyer whether he had reviewed the OlG&rim report. Pl.’s Opp’n Summ. J. Ex. E, Tr.
at 272 After Weidemeyer responded that he Haaann’s counsel asked “is anything going to
be done about [it]?”_Id. Counsel for the OABjected to the questh because it called for

speculation and Swann’s counsel moved on to angtestion without seeking a response. Id.

3 Swann referenced Weidemeyer's depositionednComplaint and attached a relevant excerpt
from the transcript to her opposition t@t®AC’s motion. Compl. 11 59-60; PIl.’'s Opp’'n
Summ. J. Ex. E. The Court may therefore cagrside transcript witout converting the OAC’s
motion to dismiss this claim into a motiorr mummary judgment. See EEOC v. St. Francis
Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. €%97) (“In determining whether a complaint
fails to state a claim, we may consider . . . doguments either attached to or incorporated in
the complaint”).




It is unclear from her Complaint whether Swatleges that Weidemeyer threatened that she
would be fired during this exchange on the rdcor in another off-the-record conversation
during the deposition. In either event, Countilf state a plausibletaliation claim.

If Swann contends the exchange took place on the record, her allegation is flatly
contradicted by the excerpt of the transcript @lterided to the Court, which demonstrates that
Weidemeyer did not make the statement attributed to him in the Complaint. But even if
Weidemeyer made the alleged statement offéberd, the statement in context cannot plausibly
be characterized as a “threat,” let alone oa¢ @fffected Swann’'s employment or would have
discouraged a reasonable employee from engagipgtected activity. The alleged statement
cannot be fairly construed as a threat bec&ugnn’s own counsel raised the issue by asking
Weidemeyer whether anything would happen todsea result of the OIG’s interim report. To
the extent Weidemeyer made the statement, he was simply responding to Swann’s counsel.
Moreover, Swann fails to describe how Weidennsypurported threat, agpposed to her actual
termination soon thereafter, adversely affettedemployment as reqad under Title VII.

Guajacq v. EDF, Inc., 601 F.3d 565, 578 (D.C. 2010) (finding that a threatening statement

does not constitute an adverse employment action for purposes of retaliation when there is a
reasonable explanation for the statement amutid not dissuade a reasonable employee from
engaging in a protected activity). The Court therefore will grant the OAC’s motion to dismiss
Count 2.

iii. Offensive Speech by Male Coworkers (Counts 5, 11, 17)

Swann alleges that, on one occasion, a number of her male co-workers made sexually
explicit comments in her presence. Conjf§l.28-30. The comments related to condoms and

other sexual “equipment.”_Id. She claims shenplained to management about the comments,
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and management ordered the employees te@aevaking them, but the comments resumed four
days later. Compl. 11 32—-34. Swann allegestbetomments were discriminatory (Count 5)
and retaliatory (Counts 11 and 17)he OAC moves for summary judgment. In support of its
motion, the OAC submitted the declaratiorOAC Assistant Superiahdent Daniel Murphy,
who oversees the electrical workers at the HOBcl. of Daniel Murphy f 1. According to
Murphy, an investigation revealdiat the initial comments wereade in response to a question
on “Family Feud,” which the employees were watchin the break room. Id. § 8. After Swann
complained, the employees were instructeddp.std. When she complained that they had
resumed making comments of a similar veinpagement issued a follow-up reminder to all
workers in the shop and gave one n&igloyee verbal counseling. Id.

“An employer may be held liable forégtharassment of one employee by a fellow
employee . . . if the employer knew or should have known of the harassment and failed to

implement prompt and appropriate correctivecac” Curry v. District of Columbia, 195 F.3d

654, 660 (D.C. Cir. 2000), cert. denied, 53@UL215 (2000). The OAC contends that
management responded promptly and appropriately to Swann’s complaints. Swann does not
contest the OAC'’s version of events. Disagvie not warranted because Swann has not
identified or requested any eeidce that might raise an infee that the OAC’s response was
not prompt or appropriate. The Court therefareatudes that no reasonalpey could find that

the OAC responded inappropriately to Swann’s damfs. See id. at @6(holding that prompt

admonishments that effectively ended the condece a reasonable response); Roof v. Howard

Univ., 501 F. Supp. 2d 108, 115 (D.D.C. 2007) (sanmidje Court will grant the OAC’s motion

for summary judgment on Counts 5, 11 and 17.
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V. Congressional Moves (Counts 7, 13, 19)

During the biennial changeover of offices that follows elections in the House of
Representatives, which are referred téths moves,” the workload of HOB electrical
employees increases dramatically. lwu@ts 7, 13, and 19, Swann alleges that the OAC
discriminated and retaliated against her by degpyier an opportunity to work overtime hours
during the moves following the November 2011 House elections. Compl. T 40. As the OAC
points out, however, there were no electionslavember 2011. To the extent Swann is
referring to the elections in Novemid#10, OAC argues that her claim should be dismissed
because she failed to pursue administrative remedibas 180 days of accrual of the claim.

See 2 U.S.C. § 1402. Swann’s counsel at thargeaonceded the OAC’s exhaustion argument.
The Court will therefore gnt the OAC’s motion to dismiss Counts 7, 13, and 19.

V. Female Locker Room (Counts 6, 12, 18)

Swann next claims that the OAC discrinte and retaliated against her by failing to
provide her a separate female locker room facility. The Court dismissed a similar claim in
Swann |._See Status Hearing, Feb. 4, 2013, R®-cv-1586 and 11-cv-0419. This time around,

Swann maintains that the HOBshandergone renovations since Swann | was filed and that the

OAC should have included separate femabiéo room facilities irthe renovation plans.

Compl. 11 36—39. The OAC moves for summary jueigin It responds, agn through Assistant
Superintendent Murphy, that it reasonably accommodated Swann’s concerns by placing a lock
on the existing unisex locker room to provide privacy and that nearby male and female
bathrooms provided another private changing optMarphy Decl. § 5. It adds that there was

no space for separate locker rooms and that Swaew about the lack of separate locker rooms

when she took the job. Id. 11 5-6. Swann doesnaberially contesviurphy’s declaration.
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She complains, however, that she was only tabiese the locker room after employees coming
on and off shift had finished, and thaeskas uncomfortable changing in the room
notwithstanding thexistence of a lockSee Pl.’s Decl. 1 39-53. The Court finds that no
reasonable jury could conclude that the reagoren for the OAC’s decision not to construct a
separate female locker roomneea pretext for discrimination oetaliation against Swann. And
because Swann does not point to any discoverynilgdit lead to facts raising an inference of
pretext, and the Court sees none, it will denyawis discovery request and grant the OAC’s
motion for summary judgment on Counts 6, 12 and 18.

Vi. Late Grace Period (Counts 8, 14, 20)

OAC employees must arrive at work byd@:am, and are generally provided a 7 1/2
minute grace period after which they are chdrge leave. Compl. 11 44—-45. Swann alleges
that in January 2012, her supervisor denied reebémnefit of the late arrival grace period, while
male employees who arrived consistently lateewet deprived of the grace period or charged
for leave. Compl. 1Y 46—47. The OAC mof@ssummary judgment. To support its motion,
the OAC offers the declaration of Joseph Tihi& supervisor of the HOB electrical shop. Tull
states that he issued letters of counsellingwann, as well as two male workers in the shop, due
to their late arrivals, but thainly Swann was denied the benefit of the grace period because her
tardiness was much more frequérdn that of any dier male colleagues. Decl. of Joseph Tull
19 6-9. The OAC also submits the declaration of David Miller, an HOB program analyst, who
was asked to review late arrigdby workers in the electricahop during 2011. He states that
Swann was late 18 times while none of the othestatal shop employees were late more than 5

times. Decl. of David Miller | 3.
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In her own declaration and Statement a€fs submitted in response to OAC’s summary
judgment motion, Swann does not refute theesgntations and supporting data offered by the
OAC to show that she arrived late to work mmebre often than her co-workers. She mainly
contests whether the late grace period is refikeicte written policy. Statement of Facts {1 65,
67. But whether the policy wasabior written is mmaterial to whether the OAC denied Swann
the grace period because of her tardiness predsxt for discrimination or retaliation. Swann
fails to offer any evidence, or point to angabvery that would leaih evidence, upon which a
reasonable jury could infer pretext. As auk, the Court will grant the OAC’s motion for
summary judgment on Counts 8, 14, and 20.

Vi, Holiday Decorating (Counts 9, 15, 21)

Swann alleges that in 2011 the OAC discnated and retaliated against her by requiring
her to change out of uniform if she wanteglace Christmas decorations on the doors of the
HOB electrical shop during the work day. Confpbl. She claims that male employees who
decorated for Christmas were not made tangeaand that in prior years she had performed
those tasks without changingarcivilian clothes. Compl. {1 50, 52. The OAC moves to
dismiss and, alternatively, for summary judgtmenuntering that the House and Capitol
Buildings have a policy that employees not wibair uniforms while engging in this activity.

See Def.’s Statement of Material Facts { 27 a@wdoes not describe atangible harm that she
experienced due to this cialn clothes policy, or how unequal enforcement of the policy would
dissuade a reasonable employeaifreporting CAA violations.The Court therefore need not
consider the extrinsic evidence submitted by@#e¢C. Swann alleges only the type of petty
slight that numerous courts tihis district have found insuffici¢mo support a Title VII claim.

See Kline v. Berry, 404 F. App’505, 506 (D.C. Cir. 2010) (denial of a lunch break reschedule);
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Stewart v. Evans, 275 F.3d 1126, 1135 (D.C. Cir. 2002pial of a temporary assignment);

Taylor v. Mills, 892 F. Supp. 2d 124, 145 (D.D.C. 2012) (denial of tnaglests). The Court

will therefore dismiss Counts 9, 15, and 21.

C. Hostile Work Environment Claim (Count 22)

Swann alleges that the combination of $legen incidents or &#ons discussed above
created a hostile work environment for her aganan in violation of the CAA. Compl. 1 170.
The OAC moves to dismiss. It contendattthe alleged acts do not constitute gender
discrimination in the first place and, even if thadgl, they lack the severity and pervasiveness
required under the law to create a hostile work environment.

As the OAC points out, four of the actiodsscribed by Swann are work-related:
Weidemeyer’s purported deposition statemdatyial of overtime during the “moves,”
termination of the grace period flate arrival, and application diie civilian clothes decorating
policy. Courts in this district consistentihave found that these sorts of employment-related
actions are not sufficiently sevese offensive to support a hostile work environment claim.

E.q., Wade v. District of Columbia, 780 Fugp. 2d 1, 19 (D.D.C. 2012) (collecting cases); Bell

v. Gonzales, 398 F. Supp. 2d 78, 92 (D.D.C. 2008Id{ng that ordinary workplace decisions
such as “exclusion from the informal ch@hcommand, close monitoring of his work, missed
opportunities for teaching, travel, and high-pefissignments” do not constitute an abusive
work environment).

The remaining three alleged incidents—tiahing suit photo, the offensive coworker
speech, and the lack of a female locker room—tikesvise not threatening, severe, or pervasive,
even drawing all inferences favor of Swann. They are, r&th the type of isolated daily

annoyances and “ordinary tribulations of the woakpl’ that courts in this district have held do
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not give rise to a hostile work environmerdioh. Franklin v. Potter, 600 F. Supp. 2d 38, 76

(D.D.C. 2009) (citing Faragher v. City of Ba Raton, 524 U.S. 775, 788 (1998)); accord Baloch,

550 F.3d at 1201 (declining to firedhostile work environment veine an employee was subject

to isolated disrespectful incidents and verli@raations); Houston v. SecTek, Inc., 680 F. Supp.

2d 215, 224-25 (D.D.C. 2010), aff'd, 407 F. App’x 490 (D.C. Cir. 2011) (finding no hostile

work environment based on sarcastic and belitting comments); Holmes-Matrtin v. Sebelius, 693

F. Supp. 2d 141, 164-67 (D.D.C. 2010) (finding natites/ork environment where a manager
insinuated an employee was incompetentontfiof others, excluded her from meetings,
included unwarranted criticisms in a review, amgosed unrealistic deadlines). The Court will
therefore grant the OAC’s motion to dismiss Count 22.

V. Conclusion

For the foregoing reasons, the Court will grianfiull the OAC’s Motion to Dismiss or, in
the Alternative, for Summary Judgment. The Gl issue a separatérder consistent with

this Opinion.

%w&W L. 4/%__

CHRISTOPHER R. COOPER
United States District Judge

Date: Novemberl0, 2014

16



