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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LORETTA E. LYNCH,
AttorneyGeneral of the United States,

)
COMMITTEE ON OVERSIGHT AND )
GOVERNMENT REFORM, UNITED )
STATES HOUSE OF )
REPRESENTATIVES, )
)
Plaintiff, )
)

V. ) Civil Action No. 12-1332 (ABJ)
)
)
)
)
)

Defendant.

MEMORANDUM OPINION AND ORDER

This caseconcernsa Congressional subpoena for documents from plgintifé
Committee orOversight and Government Reform of theited States House of Representatives
(“Committee”) to the defendant, théttorney Generabf the United Statel Before the Court is
plaintiffs motion to compethe production of documents [Dkt. # 103], which the Court will
grantin partand denyn part.

INTRODUCTION

The pending motion is styled as a motion to compel, but it seeks the relief sought in the
lawsuit itself: an order compelling the productionadrtaindocuments responsive to an October
11, 2011 subpoena issued by the Committee to the Attorney General for records teelate

Operation Fast and FuriousCompl. [Dkt. #1] 11 4, 7, 8.In particular, the actionegks those

1 LorettaE. Lynch replaced Eriid. Holder, Jr.,as Attorney General on April 27, 2015.
Accordingly, pursuant to Federal Rule of Civil Procedure 25(d), LoEettaynch is substituted
as defendant in this case.
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recordsgenerated after February 4, 20thht have been withheld on the grounds that they are
covered by the deliberative process prong of the executive privildgg.14.
After the lawsuit was filed, the Department of Justicek the posibn that this Court
did not have— or should decline to exercise jurisdiction over what the Department
characterized as a political dispute between the executive and legidlativehes of the
government. The defensevarned that it would threaten the constitutional balance of powers if
the Court endeavored to weigh the Committee’s stated need for the materiat #dgains
executive’s interest in confidential decisioraking, or if the Courtwere to make its own
judgment aboutvhetherthe negotiation andccommodation process to date had been adequate.
Mem. in Supp. ofDef.’s Mot. to Dismiss [Dkt# 13-] at 19-45. Individual Members of
Congressalso urged the Court to stay its hand and entrust the matter to thécmoeed
negotiation process.MemorandumAmici Curiae of Reps. Cumming€onyers, Waxman,
Towns & Slaughter in Supp. of Dismissal [Dkt. # 80lem. Amici Curiae”)
In responséo the motion to dismisghe Committee argued that it was both lawful and
prudent for the Court to exercise jurisdiction since the case involved a discrete; gaestion
of law:
This type of case at bottom, asubpoena enforcement caséas
been brought in and addressed by the courts in this Circuit many

times before. . . . Moreover, this case involves the purely legal
guestion of the scope and #pation of Executive privilege. . .

Pl.’s Opp. taDef.’s Mot. to Dismiss [Dkt. # 17] at @mphasis in original)
The Courtagreed.Citing United States v. Nixod18 U.S. 683 (1974t ruled thatit had

not only the authority, but the responsibility, to resolve the canflic



[T]he Supreme Court held that it was “the province and duty” of

the Court “to say what the law is™ with respect to the claim of

executive privilege that was presented in that calse.at 705,

guotingMarbury v. Madisonb U.S. (1 Cranch) 137, 177 (1803).

“Any other conclusion would be contrary to the basic concept of

separation of powers and the checks and balances that flow from

the scheme of a tripartite government.td. at 704. Those

principles apply with equal force here. To give the Attorney

General the final word would elevate and fortify the executive

branch at the expense of the other institutions that are supposed to

be its equal, and do more damage to the balance envisioned by the

Framers than a judicial ruling on the narrow privilege question

posed by the complaint.
Mem. Op. (Sept. 30, 2013) [Dkt. # 5¢Mem. Op. orMot. to Dismiss”)at 17—18see also idat
15-16, citingComm on the Judiciary v. Mier§58 F. Supp. 2d 53, 84-85 (D.D.C. 2008).

The Committee then moved for summary judgment on the grouati@sha matter of
law, the executive branctould not invoke the deliberative process privilege in respdo a
Congressional subpoen#l.’s Mot. for SummJ. [Dkt. # 61]. In the Committee’s view, since
the records did not involvactualcommunicationsvith the Presiderthat would raise sepaton
of powers concerns, they had be produced. Mem. of P. & A. in Supp. of Pl’s Mot. for
Summ.J. [Dkt. # 61 (“Pl.’'s Summ. J. Mem.”) The Caurt ruled against the Committee on that
issue Order[Dkt. # 81] (“Order on Mot. for Summ. J.”) It determined that there is an
important constitutional dimension to the deliberative process aspect of theivexpautlege
and that the privilegeould be properly invoked in response to a legislative demé#hdat 2
citing In re Sealed Casd21 F.3d 729, 745 (D.C. Cir. 1997 Espy).
However, the Court also found that defendant’s blanket assertion of tHegeiover all

records generated after a partar date could not pass muster, because no showing had been

made thatany of the individualrecords satisfied the prerequisites for the application of the

privilege. Order on Mot. for Summ. &t 3-4. Defendat was ordered to review the responsive



records to determine which, if any, records were bothdpogsional and deliberative and to
produce any that were notld. at 4-5. Defendantwas also ordered to create a detailed list
identifying all records that were being withheld on privilege groutdisat 4.

The currenimotion pendingefore the Court marks the next stage in these proceedings,
as the Committee has moved to compel the production of every single resorthetkn the
list, as well as a body of material that defertddial not include in the index. Pl’s Mot. to
Compel (“Mot. to Compel”]Dkt. # 103]and Mem. of P. & A. in Supp. &l.’s Mot. to Compel
(“Pl.'s Mem. for Mot. to Compel”) [Dkt. #03-]. Fundamentdy, the Committee takes the
position that not one of the records is deliberative, and that even if some are, thgepisvile
outweighed in this instance by the Committee’s need for the matehmlparticular, the
Committee seeks a declaration that wagency communications about responding to
Congressional and media requests for information are not covered by the @riflég Mem.
for Mot. to Compel a6-29 It also argues that the right to invoke any privilege has been
vitiated by the Departmés own misconductld. at32 n.15.

As will be explainedin moredetailbelow, the Courtejects he Committee’s articulation
of the scope of the privilegeln accordance witlotherauthority from this Circuit, the Court
finds that records reflectingthe agency’s internal deliberations over how to respond to
Congressional and media inquiries fall under the protectiohe deliberative process privilege.
It also finds that thelefendant’sletailed listdescribes theecordsbeing withheldwith sufficient
detail to support th assertiomf the privilege.

But, as both parties recogm, the deliberative process privileigea qualified prilege

that carbe overcome by sufficient showing of need for the materi&spy 121 F.3dat 737-38.



This need determination is to be made flexibly on a tasease,

ad hoc basis.“[ EJach time [the deliberative process privilpge
asserted, the district court must undertake a fresh balancing of the
competing interests. . .”

Id., quotingIn re Subpoena Served Upon the Comptroller of the Curred&®y F.2d 630, 634
(D.C. Cir. 1992). Thus,while the determinatioof whether the executive exceeded his authority
in withholding materialdbegan withthe sort of pure legal inquiry thahdeniably rests witthe
judiciary, following that process to its conclusionecessarily involves the kind of balancing that
may raise separation of powers concerns when the legislature is the otheryudwad.

In other words, now thathat legal ruling that was the statequstification for the
invocation of this Court’s jurisdictionhas been issuegyrudentialconsiderations coulgveigh
againstgoing further and engaging in talancing of the competing interestBut here that
exercisecan be accomplished without thertsof interference in legislative or executiwetters
that courts should endeavor to avoid, and the Court can decide this case without assessing the
relative weight of the interests asserted by the other tvamoal branches of government.

Thereis no need for the Court to invade the province of tiggslature and undertake its
own assessment of the legitimacy of @@mmittee’sinvestigation because the Department of
Justice hasconceded the point: it has repeatedly acknowledged the legiday of the
investigation. See e.g.Mem. in Supp. oDef.’s Mot. to Dismiss [Dkt. #13-1] at 2-3 (referring
to “Congress’s legitimate oversight interesgsid “legitimate investigative concerhs Mem. in
Supp. ofDef.’s Mot. for. Summ. J. & in Opp. to PL'Blot. for Summ. J. [Dkt. # 63] (“Def.’s
Summ. J. Mem.”at 7-9; Letterfrom James M. Cole to Darrel. Issa (June 20, 2012) [Dkt. #
17-3] (“June 20 Cole Letter”) at 1 (“[T]he Department has provided a significaouat of
information to the Committee in an extraordinary effort to accommodate the Comsnittee

legitimate oversight interests."gndTr. of May 15, 2014 Hearing at 72 [Dkt.7#8] (counselfor



defendant “because we had had an inaccurate letter [] we believedt twas appropriate to
provide them with dcuments explaining that letter

Furthermorethere isno need tdalance the need agairisé impact that the revelation of
any recorccould have ortandor in future executiveecision makingsince any harmhéat might
flow from the public revelation ahe deliberations at issueerehas already been setffflicted:
the emails and memoranda that are responsive to the subp@zaadescribed in detail in a
report by the Department of Justidespector Generathat has already been released to the
public. SeeA Review of ATF’'s Operation Fast and Furious and Related Matters (Redacted),
Office of the Inspector General Oversight and Revigwision, U.S. Bep’t of Justice (Sept.
2012) (“IG Report”), https://oig.justice.gov/reports/2012/s1209.pdf.

Thereforg the Court finds, under the uniqued limitedcircumstances of this case, that
the qualiied privilege must yieldgiven the exeutive’sacknowledgment of the legitimacy of the
investigation, and the fact that the Department itself has already publielgledvthe sum and
substance of theery material it is now seeking to withholdSince any harm that would flow
from the disclosures sought here would be itgereremental, the records musé produced.
The Court emphasizes that this ruling is not predicated upon a finding of wrongdoing.

The Commitee’s motion also raisessues about the withholding of records on other
grounds and whether the subpoena was narrowed by agreement of the p&ities. the
Committee was quite clear when itvoked the jurisdiction of this @urt that it wassimply
asking for a ruling on the discrete question of law that has now been decided, the Qourt wi
decline to interpose itself in theegotiationdetweerthe parties on those other issues or to rule
on questions that were not posedthg complaint.SeePl.’s Opp. toMot. to DismisqdDkt. # 17]

at 4344 (“Once the limits and application of the deliberative process privilege in thextont
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the Holder Subpoena have been declared, the parties will know how to proceéds).
Committee has assured the Court that in the past, it has been willing and ablenimadate
legitimate concerns about revealing law enforcement, attaieyt privileged, or purely private
information and that it will be prepared to do so in the futuBzePl.’'s Mem. for Mot. to
Compel at 227Tr. of July 3Q 2015 Hearing [Dkt. #09] at27-28 Sonow that the issues have
been substantially narrowedll that is left to accomplisis the execution of a familiar set of
steps applying a familiar set of principles.Given that backdrop, notwithstanding the
Committees insistence that the time faegotiation about these particular records has passed,
the Court encourages the parties to start with a fresh slate and resolve teenéeming issues
with flexibility and respect.
FACTUAL BACKGROUND AND PROCEDURAL HISTORY

On October 11, 2011, the Contteeissued asubpoendo the Attorney Generadalling
for documentgelated to itsinvestigaton of a law enforcement initiativ&nown as Operation
Fast and Furious. The operation, launched by the Bureau oh&|cTobacco, and Firearms
(“ATF) and theU.S. Attorney’s office in Phoenix, Arizona in 2008ought toaddressthe
suspected illegal flow of firearms from the United States to drug cartels in dleRie part of
the investigationlaw enforcementfficers allowedstraw purchaser® buy firearmsillegally in
the United States and take themto Mexico without being apprehended deliberately
permitting the guns to “walkin order totrack them to their destinationBut after a U.S. law
enforcement agent was killed in December 20%& bullet fred fromone of theseyunrs, the
ATF's tacticcame under intense scrutiny

Congresshegan inquimginto Operation Fast and Furiousearly 2011, and on February

4, 2011 AssistantAttorney GeneraRonald Weichsenta letterto Senator Charles E. Grasyg]



Ranking Minority Member of th€ommitteeon the Judiciarydenying that the tactic hdsken
utilized or that straw purchasers were permitted to transport firearms ixicdveithout being
interdicted Letterfrom Ronald Weich to Charles E. Grassley (Feb. 4, 2011) [Dkt-#.1Ten
months laterthough,on December 2, 2011he DeputyAttorney Generabfficially retracted the
earlier denial and confirmed that in fact, federal investigators had pedirthie weapasto leave
the country and enter Mexicd.etter from James M. Cole to Darrell E. Issa (Dec. 2, 2011) [Dkt.
# 17-2]. The Committeghen expanded its investigation to look imb@ circumstances behind
the Justice Department’s initial inaccurate assurances, aasvatlen and how the Department
determined that the Februatyletter was incorrect and why it took as long as it did for Congress
to be informed. As part of that effort, the Committassued the October 11, 2011 subpoena.
The Department proded a considerable volume of material that was responsivihe
subpoena, but it withheld all records created on or after February 4, 2011.

This response was not satisfactory to the Committeefreng@arties engaged in several
months of negotiations concerning thestfebruary 4documents. Ultimately, the Committee
threatened tdnold the Attorney General in contempt of Congressvitthholding the records
The Committeescheduleda hearing on the contempt issioe June 20, 2012and as the date
approachedadditional letters were exchanged in an attempitat the vote Letter from James
M. Cole to DarrellE. Issa (Jue 11, 2012) [Dkt. # 13%]; Letter from DarrellE. Issa to EricH.
Holder, Jr. (June 13, 2012) [Dkt. # &3 (“June 13 Issa Ledt”); Letter fromEric H. Holder, Jr.
to DarrellE. Issa (June 14, 2012) [Dkt.¥#8-4] (“June 14 Holder Letter})Letter from James M.
Cole to DarrelE. Issa [Dkt. #13-6] (June 19, 2012J'June 19 Cole Letter”) This effort did not
bear fruit. On June20, 2012,the Deputy Attorney €neral informed the Committee that the

President had asserted ext@ael privilege over the documenits dispute— internal documents



related to the Department’s response to Congrems the grounds thaheir disclosure wold
reveal the agency’s deliberative processéisne 20Cole Letter[Dkt. # 17-3]. His letter lies at
the heart of this action.

On August 13, 2012the Committee filed this lawsuib enforce theOctober 11, 2011
subpoenaCompl. [Dkt. # 1], and the complaint was amended in January of 2013 when the
incoming 1138h Congress reissued the subpoeran. Compl. [Dkt. #35]. On September 30,
2013, the Court denied defendant’s motion to dismiss for lackubfect mattejurisdiction,
Order [Dkt. # 51) andthe partiesubsequentlyiled crossmotions for summary judgmenthe
Committee sought judgment on the grounds that the Attorney General could not invoke
executive privilege to shield records that did not involve direct communications with the
PresidentPl.’s Summ. J. Mem. [Dkt. # 61&nd the Department took the position that the entire
set of records was covered by the deliberative process prong of the executiggegorDef.’s
Summ. JMem. [Dkt. #63].

On August 20, 2014, the Court denied batletionswithout prejudice holding that the
executive branch could properlyinvoke the deliberative process privilege response to a
legislative demandbut that it could notlo sounlessthe prerequisites for the applicatiohthe
privilegehad been establishe®rderon Mot. for Summ. Jat 3

The Courtorderedthe defensé¢o revieweach of the withheldocumentsaandto produce
all that were not botpredecisional and deliberativéd. at 4 With respect to those documents
for which a claim ofprivilege was still being assertedietCourt ordered the Departmeno
generate aetailed listidentifying “the author and recipient(s) and the general subject matter of
the record being withheld, [and] the basis for the assertion of the privilegeticulaa, . . .the

decision that the deliberations contained in the document preciede.”



OnNovember 4, 2014, the Department produt@d 04records that had begmeviously
withheld —totaling 64,404 pagedt also providedhe detailed lisbf the records it deemed to be
privilegedin whole or in pargfter the individualized reviewPl.’s Notice of Disputed Claim&
Other Issues [Dkt. # 98] at-3. On December 10, 2014, it produced a revised list, which it also
provided to the Court. Not. of Filing of Privilege List [Dkt. # 160Pefendant provided a third
revised list to plaintifon February 19, 2015, which was not filed with the Court. Pl.’s Reply to
Def.’s Opp. toPl.’s Mot. to Compel [Dkt. # 106] (“Pl.’s Reply”) at 1. Finally, on May 29, 2015,
the Departmennotified the Court that it had Heviewed certain material withheld from the
Committee, and it transmitted final revised detailed list to the Committee and the Court. Def.’s
Not. of Subsequent Developments. [Dkt. # 107].

Based on the Court’s review of defendait'sl revised list which hada total of 17,835
entries it appears tha4082 ofthe documentBstedare duplicates wholly contained within other
documents on the list, leaving 13376nique documents. Of thgsapproximately 307 were

released irfull to plaintiff. The remaining 10,446 documemisre withteld in whole or part:

Basis for Withholding Number of

Documents
Deliberative processrilege 5342
Law enforcement sensitive 3041
Privacy 1351
Other 310
Unrelated 394
No reason provided 8

2 The Court ordered the parties to file notice of any objections to the Court making the

revised list publically available on its websitdin. Order of Dec. 9, 2014, and upon receiving
none, the Court posted the list to its websitgeehttp://www.dcd.uscourts.gov/dcd/sites/dcd/
files/DefsDetailedListofPrivDocsCtteHolderI332. pdf.

10


http://www.dcd.uscourts.gov/dcd/sites/dcd/%20files/DefsDetailedListofPrivDocsCtteHolder12-1332.pdf
http://www.dcd.uscourts.gov/dcd/sites/dcd/%20files/DefsDetailedListofPrivDocsCtteHolder12-1332.pdf

On January 16, 2015)gmtiff filed the instantmotion to compel production &ll the
documents on theeviseddetailed lisf® and that motion has bedully briefed. Pl.’s Mot. to
Compel [Dkt. # 103] anél.’'s Mem. for Mot. to Compel [Dkt. #.03-1];Def.’s Mem. inOpp. to
Pl.’s Mot. to Compe|Dkt. # 104](“Def.’s Opp.to Mot. to Compe€); Pl.’s Reply[Dkt. # 106].

ANALYSIS

The Committeeasks the Court to order the Attorney General to producef #ile post
February 4, 2011 documisnthat have beewithheld. The Committee’s motiodivides the
withheld materials inteseveral categories

1) materials withheldinder thedeliberative process privilege

2) materals for which defendant has provided basis forthe
claim of privilege;

3) materials that defendant neither produced to the Committee nor
included on the detailed lisind

4) materials withheld on grounds other than the beliative
process privilege.

With respect to the records the defense seeks to witlaisottkliberative, the Committee argues
that the descriptions in the log are insufficient to support the invocation of the gejvilee
types of records described are not covered by the privilege, and the qualified @iakegeen
outweighed in any evénThe Gourt will address this category of materalvhich is the subject
of the lawsuit-first.

l. Documents withheld on the basis of deliberative process privilege

As this Court has already held, the executive privilege consists of two sprinay

Presdential communications privilege and the deliberative process privilédgale the

3 The Court recognizes th#te motionto compelwas filed and briefed befordefendant
producedits final revised list in May 2015, so the numbers of documents identified based on the
Court’s review of thalist do not match those in the motion, which was baseebdierversions

of thelist.
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Presidential communicationgrong of the privilege may derive more protection from the
Constitution the deliberative process privilege reachegobe conversations witthe President
to protectothercommunications amongxecutive branch officialscrucial to fulfillment of the
unique role and responsibilities of the executive brdnchspy 121 F.3d at736-37 This
privilege “allows the government to withhold documeartsl other materials that would reveal
advisory opinions, recommendations and deliberations comprising part of a processcly whi
governmental decisions and policies are formulatédl.’at 737.

For a document to be protected by the deliberative process privilege, it must be both
predecisional and deliberativéd., citing Army Times Publ'g Co. v. Dep’t of the Air For@98
F.2d 1067, 1070 (D.C. Cir. 1993)olfe v. Dep’t of Health and HumarerScs, 839 F.2d 768,
774 (D.C. Cir. 1988). Soin this casethe Court directedhe Attorney General to prepase
detailed list “that identifies and describes the material in a manner ‘sufficiemlieaesolution
of any privilege claims,” including “the author and recipient(s) andygeeral subject mattef o
the record being withheld, . . . the basis for the assertion of the privilege; . . . in particuihe
decision that the deliberations contained in the document precede.” Order on Mot. forBumm
at 4, quotingMiers, 558 F.Supp. 2cat 107 and Fed. R. Civ. Proc. 45(e)(2)(A)(ii).

The Committee challengebe sufficiency of the entries on the lisgePl.’s Mem. for
Mot. to Compelat 29—-31 but the Court has reviewed the list and finds that with respect to the
bulk of the material being withietlas deliberative, the Attorney General has specified the
grounds for the assertion of the privilege with enough detail to permit the Gaueton the
availability of the privilege as a legal mattéfor example,

e Doc. No.3, DOJFF00003-00005is abulleted summary of
ATF reports, described a®ntaining“draft reforms at ATF in

wake of Fast and Furious."Revised Detailed List (Dec. 4,
2014).

12



e Doc. No. 251, DOFF00998-01001, is a draft email to the
Mexican govemment regarding Fast and Furioussci&éed as
“discussing proposed email to Mexican government re FF
briefings” Revised Detailed List (Dec. 4, 2014).

e Doc. No0.484, DOJFF01939-01944, is an email discussing a
scheduled meeting, described as containing a “discussion of
proposed personnel action and recommendations concerning
internal Department management.” Revised Detailed List
(Dec. 4, 2014).

The Committee’s real problem with the list appears to be its contention that the sorts of
deliberations that are often described should not fall within the ambit of the pei\alegll.
ComparePl.’s Mem. for Mot. to Compeht 6-29 (arguing that deliberations about how to
respond to Congress and the press are not covered by the priwildgge).’s Mem. for Mot. to
Compelat -32 (providingsampledescriptionghat it contends are insufficient involvimgany

of the same issueicluding “proposed chaes to a draft letteio Congress,” “discussing how

to respond to quote,” “how to communicate info to Congress and public”).

A. Documents reflecting the Department’s internal deliberations about howa

respond to Congressional andmedia inquiries about Operdaion Fast and
Furious are protected by the deliberative process privilege.

The deliberativelocumentst the center of this litigatioconcern communications within
the Departmenabouthow to respond to press and Congressional inquimtesOperation Fst
and Furious. In its complaint and motion for summary judgméet, Gommitteetook the
position that these materials could teawfully be withheld from the legislature becausey did

not involve communications with the President, and the deliberptiveess privilege did not

4 Plaintiff also asserted that there are fiitye documentsthat were withheld as
deliberative process privileged defendant’s revised detailed list of December 4, 2014 for
which no “WithholdingDescriptiori was provided PIl.’s Mem. for Mot. to Compel at 25; EX. |

to id. Based upon the Court’s review of theal list of May 29, 2015, it appears that only
document, Doc. No. 9087emains isted as deliberative process privileged with the Withholding
Description columrieft blank. Because defendant did not provide an adequate description of
why this document is covered by the privilege, defendant must pratiaplaintiff.

13



have the same constitutional dimension as the executive communications prililetgeorder

of August 20, 2014, the Court held that the Attorney General could properly invoke the
deliberative processrpng of the executive privilege in response to a Congressional subpoena,
but that it was necessary to do so on a documgdbcument basisOrder on Mot. for Summ.
J.at2-4.

Now the Committeecontendsthat the documentghat survived that revievare not
covered bythe delibeative process privilege because threvilege only applieso deliberations
concerning the development pblicy. SeePl.’s Mem. for Mot. to Compelat 26-27 (asserting
that the privilege allows “agency decisionmakers to engage in that frahkrge of pinions
and recommendations necessary to the formulatigroldy without being inhibited by fear of
later public disclosure” and must reflect “thggve-andtake of the deliberative process and
contain[] opinions, recommendations, or advice about ageotigies) (emphasis added by
plaintiff) (citations omitted) see alsoPl.’s Mem. for Mot. to Compelat 27 quoting Pub
Citizen, Inc. v. Office of Mgmt. & Budg&98 F.3d 865, 875 (D.C. Cir. 2000Y o the extent the
documents . . . [do not] make recommendationg&dicy change . . they are not predecisional
and deliberative despite having been produced by an agency that generally has ag advisor
role.”) (emphasis added by plaintiff).

Notwithstandinghie Committee’addedemphasis on the word “policydundin selected
excerpts from opinions, the precedent that governs this Ctteagnot hold that the privilege is

limited to deliberations concerning the formulation of policy.

5 Given this argument, the Committee does not apjoehe challenging the application of

the privilege torecords that have been plainly described as dealing with the development of
policy, such aPoc. No.3, a bulleted summary of ATF reports containing “draft reforms at ATF

in wake of Fast and Furious.” @}FF00003—-00005, Revised Detailed List (Dec. 4, 2014

14



The purpose of the privilege is to protdoe decisiormaking process withigovernment
agencies and to encourage “the frank discussion of legal and policy issues’ubpgetisat
agencies are not “forced to operate in a fishbovllapother v. Dep’t of Juste; 3 F.3d 1533,
1537 (D.C. Cir. 1993), quotingVolfe 839 F.2d at 773 The Court of Appealbasapplied that
privilege to such mundaneperationalmatters as the selection af vendor to provide data
retrieval servicesMead Data Cent Inc. v. U.S. Dep'’t of the Air For¢c&75 F.2d 932935(D.C.

Cir. 1978) (“While [plaintiff] correctly notes that the end product of these Air dorc
deliberations on the [Mead Data Central] proposal is not a ‘broad policy’ decision, that
deliberation is nonetheless a type of decisional process that Exemption 5 se@tedidrpm
undue public exposure.®). See alsoln re Apollo Grp, Inc. Sec Litig., 251 F.R.D. 12, 29
(D.D.C. 2008) (holding that documemntsflecting theDepartment of Educatite review of a
universit’'s compliance with TitldV were covered by the privilegendrejecting the argument

that aspecific policy judgments necessary for the privilege to apply because “the privilege

serves to protect the processes by wHigbvernmental decisionsas well as policies are

6 The CommitteeitesNew YorkTimes Co. v. U.S. Dep’t of Defend®9 F. Supp. 2d 501,

514 (S.D.N.Y. 2007) for the proposition that the privilege does not reach “routine operating
decisions.” Pl's Mem. for Mot. to Compelat 26, but it is theMead Dataopinion that has
precedential value here

15



formulated”) citing Espy 121 F.3d at 737 andLRB v. Sears, Robuck & Cd421 U.S. 132, 150
(1975)7

And even if one were to draw a distinction between operational and -pelatgd
matters in ICM Registry, LLC v. Dep’'t of Commercs88 F.Supp.2d 130 (D.D.C. 2008), the
district court recognizedhat internal deliberations about public relatiogf$orts are not simply
routine operational decisions: they are “deliberations about policy, even if theyweanvol
‘massaging’ the agency’s plic image.” Id. at 136(holding thatinternal emails about how to
present an agency decision to the public were covered by the deliberative procésgeprivi
Other courts inthis district have reached similar conclusiorSeeJudicial Watch v. Dep’df
Homeland Sec 736 F.Supp. 2d 202, 208 (D.D.C 2010) (holding that documents concerning
“how to respond to ogoing inquiries from the press and Congress” about the entry of a
government witness and Mexican national into the United States fell ureletetiberative
process privilege)Citizens for Responsibility & Ethics in Wash. v. U.S. Dep’t of La#ho8 F.
Supp. 2d 77, 83 (D.D.C. 2007jinding that deliberative processprivilege covered email
messages discussing the agency’s response to news)adtudicial Watch, Inc. v. Rendo.

00-0723,2001 WL 1902811(D.D.C. Mar. 30,2001) at *3 (holding that deliberations about

7 Even tre cases the Committee cites indicate that the privilege covers agency deliberation
about decisions, as well as the formulation of policy positionslaxation with Representation
Fund v. IRS 646 F.2d 666, 677 (D.C. Cir. 1981), the Court statelde ‘ftrivilege protects
documents reflecting advisory opinions, recommendations, and deliberations conparsiaf

a process by which governmentigcisionsand policies are formulated ..” See alsoPaisley v.

CIA, 712 F.2d 686, 6989 (D.C. Cir. 1983), vacated on other grounds, 724 F.2d 201 (D.C. Cir.
1984) (holding that in analyzing whether materials are protected from disclosure under
Exemption 5 of FOIA- which protects materials covered thne deliberative process privilege

a “court must first be able to pinpoint an agency decision or policy to which these documents
contributed,” and stating that the decisiahetherto prosecute an individual is the type of
decision protected by the piliege)
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“how to handle press inquiries and other public relations issues” are covered by iBrebnpt
under FOIA).

Following the sameeasoimg, the Court holds that documents withheldlejendant that
reveal theDepartment’s internal deliberations about how to respond to press and Congressional
inquiriesinto Operation Fast and Furious are protected by the deliberative process @fivileg

B. Plaintiff's need for the withheld documents outweigls the concerns that

underlie the privilege in this case because the substance of these internal
deliberations has already been made public.

On August 20, 2014, the Courtiled on the central issuevitas asked to ahless in this
lawsuit: are internal agencgocumentghat do not involve communications with the President
covered by the executive privilegelhe answer wages, if the documents are batkliberative
and predecisional. And the Court has now ruledn the subsidiary issug was subsequently
askedto address:doesthat deliberative process prong of the execupireilege extend tocover
internal discussiongsbout commuications with Corgressor the press? The answer to that
guestion $ yes as well.

The decision that thee withheld documents are privileged is just the first step tfio
step analysighough, because the law is clear thatdbkberative process privilege is a qualified
one. Espy 121 F.3d at 737.

[Clourts mustbalance the public interests stake in determining
whether the privilege should yield in a particular case, and must

specifically consider the need of the party seeking privileged
evidence.

Id. at 746.

8 In Waters v. U.S. Capitol Police B&218 F.R.D. 323, 324 (D.D.C. 2003), a Magistrate
Judge determined thatdmcument about “a particular investigation rather than the adoption of a
policy that applies to all cases of a particular nature or typedti€overed by the privilege, but
this Court is not bound to follow that opinion, which is not directly on paiaily event
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Therefore, the question of whether the privileges ieeen outweighed is an essential
aspect of the legal analysis the Court agreed to undertake, and this sexmndvslves
determining whether plaintiffs need for the documents outweitjesdefendant’'s need to
protect them. To resolve this question, the Court must balance the competingsirdares
flexible, case by case, ad hoc basis, considering such factiwes rdevance of the evidence, the
availability of other evidence, the seriousness of the litigation or invaetigahe harm that
could flow from disclosure, the possibility of future timidity by government engasyand
whether there is reason to believe that the documents would Igfftdon government
misconduct all through the lens of what would advance the publicds well as the aoties’—
interests.ld. at 737-38.

One factor theEspy opinion directs the balancing judge to consider is whether the
governmenis a party to the litigationid. at 746, and in this case, the “governmaatbn both
sides of the disputeUnder those circumstances, the necesSadlyhoc” balancing could give
rise to the very concerns that prompted the Attorney General to argue thasehshoald be
dismissed on prudential grounds and the Ranking Member of the Committee and other
represetatives to file an amicus brief in support of the motion. Mem. Amici Cuata®
(arguing that‘this case implicates considerations of getitection that are among the most
important reasons for the rules of judicial restraint discussed abtivenabé courts to resist
being enlisted as one branstgawn in political fights”).

The Court is mindful of the principles that caution against judicial intervention in a
dispute between the other two branches, and it recognizes that those principles a®@ribe fr
balanceof separate powers carefully enunciated in tleasfitution. See Allen v. Wrigh468

U.S. 737, 752 (1984), abrogated on other groungsmark Intl, Inc. v. Static Control

18



Components, In¢134S.Ct. 1377 (2014)“federal courts may exere power only in the last
resort. . .and only when adjudication is consistent with a system of separated powers and [the
dispute is one] traditionally thought to be capable of resolution througtudin@aj procesy
(internal quotation marks omitted)But in the unique situatiopresented here, the Court can
decide this issue based on undisputed facts, without intruding upon legislative or executive
prerogatives and without engagingwhat ®uld otherwise bamea troublingassessment of the
relative merit and weight of the interests being asserted by the itter

Looking at theEspy factors, the Courfirst observesthat the Attorney General has
repeatedly firmly acknowledged theseriousness and legitimacpf the Commitee’s
investigation See e.g.,Reply in Supp. of Def.'sMot. to Dismiss [Dkt.# 27] at1 (“The
Department has never taken the position that the Committee lacks the authoritystmatee
...."); Mem. in Supp. ofDef.’s Mot. to Dismiss[Dkt. # 131] at 10 (“Ordinarily, the
Department does not provide to Congress internal Executive Branch magenalsted in the
course of responding to a congressional inquBwt in light of the acknowledged inaccuracies
in the February 4 Letter, the Department made a rare exception to its recogroicols . . . .
The Department thereby gave the committee unprecedented access to deliberatives material
reflecting how the letter came to be draftediifternal quotations omitted)And the defense
acknowledgedhe relevance of the materials soupgbte whent emphasized to the Court that
given the impornce of the issuest stake, the Departmehad asked its Inspector General to
review the sameecord in order toanswer thesame questionsSeeMem. in Supp. oDef.’s
Mot. to Dismiss at-910.

With respect to the harm that could flow from disclostine, Department has explained

that the privilege was invokedbecause the release of deliberatixecords concerning

19



communications with Congressuld cause significant damage. “In particular, ‘it would inhibit

the candor of such Executive Branch deliberations in the future and significantly timpa

Executive Branch’'s ability to respond independently and effectively to ressignal

oversight.” Mem. in Supp. obDef.’s Mot. to Dismiss at 16, quoting Letter from EHkic Holder,

Jr.to the PresidentJune 19, 2012(“*June 19 Holder Letter”) at-2.° The law recognizes the

legitimacy of those concerns, and the principle that the Department soughdit@ate to protect

its deliberations in the future has been upheld in this opinion and in the Court’s previous ruling
But the Court notes thanh this casethe Department has pointed repeatedly to the

existence and thoroughness of the Inspector @Gemeestigation. SeeMem. in Supp. oDef.’s

Mot. to Dismiss afl7-18 (stating that the “[t]he IG Report provides an extensive description of

the very events that the Committee has pursued here, . . . the Department’s resfooSgeess

as they relad to the disputed statements in the February 4 letter, . . . and the withdrawal of the

February 4 letter;)Replyin Supp. of Def.’dViot. to Dismisg[Dkt. # 27]at 3 (the IG report . . .

has changed the landscapsleasing a vast amount of informatigrandid. at 24 {heIG report

and the release of related documéntsmprehensively addressed the Department’s response to

congressional inquiri€s. While the Department outlined these circumstances as part of the its

effort to persuade the Court tagtits hand altogether, and they relatsomewhat-to theEspy

9 The letter is not attached to defendant’'s motion to disnbss a copyis available on
plaintiffs website at https://oversight.house.gov/wp-content/uploads/2012/08/May-19-2011-
Holderto-Obama.pdf.
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factor of whether the information can be obtained elsewiiénethe end, they serve to persuade
the Court that whatevemcrementaharm that could flow from providing the Committee wiitie
recordsthat have already been publicly disclosedutweighed by thanchallengecdheed for the
material.

What harmto theinterestsadvanced by the privilege would flow from the transfer of the
specific records sought here to the Committee whenDiygartment has already elected to
release a detailed Inspector General refiat quotes liberally from theame recordsSeelG
Reportat 329-417;see alsoReplyin Supp. of Def.’dMot. to Dismissat 25(stating thathe IG
Report ‘discloses vastmounts of information that the octhmittee purported to seek in its
Complaint’). TheDepartment has already laid bare the records of its internal deliberatois
even publishedportions of interviews revealings officials’ thoughts and impressions aibo
those records. While the f@ase has succeeded in making its case fogéherallegal principle
that deliberative materials including the sorts of materials at issue her@eserve protection
even in the face of a Congressional subpperan point to no particular harm that could flow
from compliance with this subpoena, for these recdhds,it didnotalready bring about itself.

Also, in this particular case, it grudent for the Cat to resolve the mattegiven the
failure of the negotiatio and accommodation procesgh respect to this particulégssueto date.

The parties have been wranglioger the applicability of the deliberative process privilegee

10 The existence ahe IG report does not necessaabtablishthatthe evidence sougltin

be obtained elsewherbecause the report described the emails and internaieodtsand

quoted them in part, but the source materials were not attached to the published report.
According todefendant, though, the documents “referenced in the report” were praeidbd
Committee Mem. in Supp. oDef.’s Mot. to Dismissat 18,and that circumstance undermines

the Committee’s repeated assertions that the Department has been engagedoimgful
exercise to conceal the trutlBut given the fact thathrough the report, the barn doam these

issues has been thrown wide open, whghould Congess if it is pursuing a legitimate
investigaton, be limited to theecordsselected by the Inspector Gealefor inclusion in his

report
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2011, and the Court took the extraordinary step of delaying its proceedingsdwefer the
matter to a senior U.S. District Judge to assist in the process, but thoseddfordt succeed.

So, under the specific and unique circumstances of this case, the Court finds that the
qualified privilege invoked to shield material thiaetDepartment has already disclosed has been
outweighed byalegitimate need thahe Department does not dispute, #melefore the records
must be producedThis ruling is not predicated on a finding that the withholding was intended
to cloak wrongdoing on the part of government officials or that the withholding s
improper.

Il. With holdings and redactions for which defendant asserted nbasis for its claim
of privilege

There are three smaller sets of records that present other conEgststhe Committee
complains that defendant hasthheld severaldocuments withoutdentifying any grounds for
the claim of privilege —that is, the “Withholding Basis” column of thaetailed list was left
blank Pl.’s Mem. for Mot. to Compeht 8-9. According toplaintiff, the revised deti&d list of
December 4, 2014 included 380 of these entridsat 8 Ex. E toid. The Court’s review of the
final revised detailed list of May 29, 2015 excluding duplicate documents and documents

released in ful-identified eight documents for which the “Withholding Basis” column remains

blank.
883 DOJFF03842 to DOJFF03844
6592 DOJFF25558 to DOJFF25558
6594 DOJFF25561 to DOFF25561
7038 DOJFF26927 to DOJFF26927
7987 DOJFF29733 toDOJFF29736
8002 DOJFF29766 to DOJFF29769
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9685 DOJFF37439 to DOFF-37441

14768 DOJFF60507 to DOJFF60507.012

These records must be produced.

The Court ordered defendant to prepare a detdistdthat would “identif[y] and
describe[] the material in a manner ‘sufficient to enable resolution of anjege claims.”
Orderon Mot. for Summ. J. [Dkt. # 81] at 4, quotiNtiers, 558 F. Supp. 2dt107;see alsd-ed.

R. Civ. Proc. 45(e)(2)(A)(ii Failureto provide any grounds for withholdingarticular records
doesnat comply with the order or enablbe Court to resolve defendant’s privilege claims as to
those documents. Accordingly, defendant mpisiducethe material withBld without any
proffered justification

[I. Documents that defendantdid not produce originally and did not include on the
detailed list

In its motion, the Committee asks the Court to compel defendant to prafiuafethe
responsive records in its possession dated after February 4, 2011, including recordsthat we
described in defendant’s detailed list of documents covered by the delib@raiess privilege.
Pl.’s Mem. for Mot. to Compeat 3-8 The Department explairitkatthe documents it did not
include in thdist are those thahe Committeétook off the table” in 2012 when the parties were
attempting to negotiate a resolution to the looming contempt proceedef)ss Opp. to Mot. to
Compel[Dkt. # 104]at 3545. According to defendantheg Committeeagreed to narrow the
scope of the subpoeiahthat time so when the President asserted the executive privriepee
of 2012, his action covered only the set of materials that was still at is3hes, defendant
argues, any other records are not the stlpé this lawsuit challenging that assertion of the

privilege. Seed. at 36-38.
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The Committee takes the position that any accommodations were simply offeret@at w
rejected by the Attorney Geradr and that thisaction to enforce a validubpoena cove all
records responsive to that subpoeR&:s Mem. for Mot. to Compeht 3-8.

Both parties point to a series of communications in the spring of 2012 to support their
positions. On May 3, 2012, Committ€gehairman Darrell Issa reminded the rest of the
Committeethat when the Committee issudite subpoena for Justice Department documents,
the Committee specified 22 categories of documents it required the Depamnmottce.”
Mem. from DarrellE. Issa © Members, Committee on Oversight and Government Reform (May
3, 2012) (“May 3 Issa Mem.”), at'9. He thenreported:

[S]Jome important areas remain cloaked in secrecy:
e How did the Justice Department finally come to the conclusion

that Operation Fast and Furious was “fundamentally
flawed™?. . .

e What senior officials at the Department of Justice were told
about or approved the controversial gunwalking tactics that
were at the core of the operation’s strategy? . . .

e How did interagency cooperation in aationally designated
Strike Force fail so miserably in Operation Fast and Furious?

May 3 Issa Mem. at-D.

After further negotiations, Speaker of the House Rep. John BoeMnokr aletter to the
Attorney General stating that although the Department had provided some documents in
response to the subpoena, “two key questions remain unanswered: first, who on your eadershi

team was informed of the reckless tactics used . . . and, second, did your leademsiniistead

11 This document is available dtttp://oversight.house.gov/wp-content/uploads/2012/05/
Update-onFastandFuriouswith-attachmenfINAL.pdf.
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or misinform Congress in responseat@€ongressional subpoenakétter from John Boehner to
Eric H. Holder, Jr.(May 18, 2012) [Dkt. # 63] (“May 18 Boehner Letter”) at.1?
On June 13, 2012, the Committee wrote to the Attorney General:

[A] May 3, 2012, Committee memo identified three categories of

documents necessary for Congress to complete its investigation
into Operation Fast and Furious. On May 18, House leaders and |
narrowed this request to two categories: (1) information showing

the involvement of senior officials during Operations Fast and

Furious, and (2) documents from after February 4, 2011, related to
the Department’'s response to Congress and whistleblower
allegations. . . .

[O]n Monday, June 11, the Committee further naed the focus

of what the Justice Department nsetb produce to avoid
contempt. This further accommodation . . . focused on the
aforementioned relevant materials created after February 42011
after Operation Fast and Furious ended. This accommodation
the Committee effectively eliminated the dispute over information
gathered during the criminal investigation of Operation Fast and
Furious . . . . Despite this proposed compromise by the
Committee, the Department has not indicated a willxsgnto
accept these terms.

June 13 Issa Letter affDkt. # 63-8].

On June 14, 2012, the Attorney General responded to the Committee, expressing
“appreciat[ion] that the Committee has narrowed its request for informataiadéo its review
of Operation BRst andFurious and now no longer seeks sensitive law enforcement information
arising out of that investigation.” June 14 Holder Letter [Dkt. #A[L&t1.

The parties met on June 19, 2012 but failed to resolvarthasse. SeeJune 19 Cole

Letter[Dkt. # 13-6] at 1.

12 According to defendant, this accommodation eliminated plaintiff's demand for
information about “how the inteagency task force failed.” Def.®pp.to Mot. to Compeht

37, quoting H.R. REP. NO.12-546, at 38 (“As an accommodation to the Department, the letter
offered to narrow the scope of documents the Department needed to provide in order to avoid
contempt proceedings.”).
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That same daythe Attorney General wrote a letter to the President about the matter.
“The Committee has made clear that its contempt resolution will be limited to internal
Department ‘documents from after February 4, 2011, related t®#partment’'sresponse to
Congress” June 19 Holder Letter, quoting Jub@ Issa Letter at-2. He asked the President
“to assert executive privilege oviresedocuments.”ld. at 1 (emphasis added). “They were not
generated in the course of the condefdFast and Furiousinstead, they were created. in the
course of the Department’s deliberative process concerning how to respond tesiongtend
related media inquiries into that operationd: at 1-2.

On June 20, 2012, Deputy Attorney GealeCole advised the Committee of the
President’s decision on the Attorney General’s request: “l write now tomnyou that the
President has asserted executive privilege over the relevarfEglostary4, 2011, documents.”
June 20 Coléetter[Dkt. # 17-3] at 1.

Accordingto defendantthe parties’ negotiations left at issue onlg tdocuments the
Department refuse[d] to produce on the grounds that they reflect internal Departm
deliberations.” Def.’s Opp. to Mot. to Compeit 29, quotinglune 13ssa Letter.It appearsas
the complaint alleges and the records reflect, that ittwasarrowed set that was submitted to
the President for his consideration, and that the President’s assertion ofivexecwvilege
related to thosparticuar deliberative materialsSeeAm. Compl. 1 14-15.And it also appears
from the correspondendtkat thefocus ofthe Committee’sinquiry became more sharply defined
over time. Buit is not clear from @eview ofthe communicationthatthe parties agreed that the
Committee would forego anwpterest in the broader universe ekponsive records for all time
since there was nmeeting of the minds Yes, the Cmmittee offered to takseveral categories

of documents off the tabl@gnd yesthe Chairman said that this “effectively eliminated” the
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dispute over records created during the ongoing law enforcement operation, but it Hypgiear
those offersvere made in the context & negotiation, in returnof something the Committee
never receed.

In any eventthe Court is not obligatetb unravelall of the threads that have become
tangled in this dispute, and it would not be prudent for it to doltsis not necessary to decide
which of the partiesunduly argumentativepleadings -which rely heavilyon their own sel
serving correspondeneecharacterizeshe state of the negotiations more accurateiyd the
Court does not need tdefine the scope ahe “postFebruary 4 subsetd termapparently
coined by the Committee drused in the complaint but nooéthe previous correspondenoe
the “Executive Privilege Sgta term put forward by counsel for the DepartmedeePl.’s Reply
[Dkt. # 106]at 2 3, 6, and 14. In the end, the Court did A@nd it should not accept an
assgnmen to supervise the entire contentious relationship between these paltiésok
jurisdiction overthe single legalissue presented by the complaint, and twha lawsuit is about
is clear.

The lawsuit challengethe Attorney General’s withholdingf documents on the grounds
of executive privilege, and the correspondence revealstltbaPresident asserted executive
privilege over the same records underlying the Committee’s decision to hold tireesxt
General in contempt: those related to the [Partment's response to the congressional

investigation into Operation Fast and Furio@ge alscAm. Compl. 1 14-15.
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As the Committee explaidein both the amended compldihtind its opposition to the

defendant’s original motion to dismiss:

The Committedegally is entitled to all documents responsive to
the Holder Subpoena that have not been produced. Nevertheless,
in this action, the Committee seeks to enforce that subpoena only
as to a subset of peBebruary 4, 2011 responsive documents (the
“PostFebruary 4 Subset,” Compl. 1 62). That subset is particularly
relevant to the Committee’s efforts to determine whether DOJ
deliberately attempted to obstruct the Committee’s investigation
by, among other things, lying to the Committee or otherwise
providingit with false information.

The principal legal issue presented in this case is whether the
Attorney General may withhold this responsive subset on the basis
of the President’'s assertion of Executive privilege over internal
agency documents that reflect no advice to or communications
with him.

Pl.’s Opp. to Def.’s Mot. to Dismiss [Dkt. # 17] at $rdeed, he Committee urged theourt to
exercise jurisdictionto resolve the cas@recisely because it presented such narrow,
“quintessentially legaltjuestion:

The dispute here revolves around the applicability of the
deliberative process privilegewhich theAttorney General casts
as a form of Executive privilegeto a congressional subpoena. By
determining (i) whether this privilege may validly be assented
response to the Holde&8ubpoena, and (ii) whether the Attorney
General’s failure to produce to the Committee the Pebruary 4
Subset of documents is without legal justification and violates his
legal obligations tahe CommitteeseeCompl. {1 62—-81, the Court
definitively will resolve the controversy between the parties . . . .

13 Am. Compl. Introduction at 3 While the Committee is entitled to atlocuments
responsive to the Holder Subpoena that have not been produced, the Committee seeks in this
action to enforce the Holder Subpoena only as to a limited subset of responsive documents,
namely those documents relevant to the Department’s efforsbdtruct the Committee’s
investigation. The principal legal issue presented here is whether the pt@ereral may
withhold that limited subset on the basis of “Executive privilege” where thesebéan no
suggestion that the documents at issue implicateotherwise involve any advice to the
President, and where the Department’s actions do not involve core constitutiotiahiin€ the
President.); see alscAm. Compl. § 67.
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Once the limits and application of the deliberatipeocess
privilege in the context of the Holder Subpoena have been
declared, the parties withow how to proceed.

Id. at 43-44.

According to the Committee, then, this Court’s work is done, and the Court agrees.

What the Court undertook to ddessis whether the Attorney Generabuld lawfully
withhold thoseresponsive documents dated aftebfiay 4 over which the executive had
asserted thdeliberative process privileg€On August 20, 204, the Courianswered the primary
legal question anculed that that the deliberative process privileges a legitimatg@rong of the
constitutionallybased executive privilege that ctd be validly asserted in response to a
Congressional subpoena to shield records as long as they wereddldibrative and
predecisional. Order on Mot. for Summ. J. [Dkt. # 81]The Court wentfurther today and
answered the remaining subsidiary legakstion: whetheinternal deliberations concerning
communications with the press a@dngress fell withirthe scope of the privilege.

The Courthas alreadyprdered that any records that were withheld on June 20, 2012 but
were not both deliberative and predecisional had to be proddcddr on Mot. for Summ. J. at
4, and, applying theéEspy factors, ithasordered today that even therivileged, deliberative
recordsrelated to how the Department would respond to congressional and related media
inquiries into Operation Fast and Furiousstalsobe produced. But any responsivedmens
that were not embraced in thativilege assertion are an entireeparate matte and
intervention in that dispute would entangle the Court in an ongoing political dispute oftthe sor
that is not suitabléo judicial resolution. SeeAllen, 468 U.S. at 752see also Baker v. Carg69
U.S. 186, 217 (1962)United States v. AT&T551 F. 2d 384, 390 (D.C. Cir. 1976).The

unresolved legal issue that posed the primary impediment to a negotiated solutionrhas bee
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alleviated and the process of negotiation and accommodation has not been exhausted with
respect to any of the other issues.

V. Documents and redactions withheld on a basis other than the deliberative prase
privilege

Plaintiff also assertthatdefendanimustbe ordered tproduceany documentghat were
either redacted orwithheld in their entiretyfor reasonsother than the ddierative process
privilege Pl.’'s Mem. for Mot. to Compeht 9-24 —which defendant withhelthecause they
contained“certain law enforcement sensitive material, records implicating sensitreggiio
policy concerns, attorneglient privileged information, material protected by the attorney work
product doctrine, and personal privacy information.” Def.’s Opp. to MdCdmpelat 27-28.
These issueare best left to the process of negotiation and accommodation as well.

The Committee takes the position that these privileges have been waived since the
defense has never asserted them in this litigatikins Mem. forMot. to Compel at 1814; Pl.’s
Reply at 8&11. While both partiesmade it clear that the litigation waboutthe scope of the
deliberativeprocesgrivilege,anddefendant formally eschewed any reliance on the Presidential
communications privilege]Joint Satus Report [Dkt. # 32] at 5, it has not been established that
the Departmenivaivedits right to rely onthe other groundas it ordinarily does in response to
Congressional subpoenaseeLetter from Jamedl. Cole to Darrell E. Issa (May 15, 2012)
[Dkt. # 633] (explaining whylaw enforcement sensitive informationas redactedrom
document productions); Letter from Ronald WetctDarrellE. Issa(Apr. 19, 2012)requesting
thatthe Committee refraifrom contacting or subpoenaing cooperating and othgresses in
indicted federal criminal cases part of its investigation of Operation Fast and Furious while the
criminal matters remain pending)ttps://oversight.house.gov/wp-content/uploads/2012/08/

April-19-2011Weichto-Issa.pdfiseealsoMem. Amici Curiae at 1516 [Dkt. # 30].
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Indeed, at oral argument, counsel for the Committee acknowledged that ares
privileges that are regularly respected legislative requests for information as a matter of
comity. But he took the position thdhe Committee‘does not have sufficient trust in the
Department ofJustice to take the Departmentvord on[redactions] Tr. of July 30, 2015
Hearing [Dkt. #109] at 49. The legitimacy of these privileges is not an issue that wasiess
in the complaint, andprudential concerns dictate that these questions are more appropriately
resolved by the parties in the first instanées for whether the redactior@se what they purport
to be, the Court notes that counsel for even the most disputatious parties are ofianpoalle
trust each otherand that thgudiciary relies regularly on declarations by the executive branch
that matters redacted from FOIA prations are what theare described to be in th&aughn
index. Seeloving v. U.S. Dep’t of Def350 F.3d 32, 41 (D.C. Cir. 2008) (holding that district
court had not abused its discretion by relying on agen¥gsighnindex and declaratiom
determining whethea disputed document contained segregable pojtidndicial Watch, Inc. v.
Consumer Fin. Prot. Bureab0 F. Supp. 3d 1, 13 (D.D.C. 2014 he reviewing court may
rely on the description of the withheld records set forth inMhaghnindex and the agenty
declarationthat it released all segregable informatipn.The Court has been provided with no
reason to believe that its assistance is needed to W@ri€punsel for one branch of government
assertions made in pleadingg an officer of the courtrepresenting asther, equal branchof
government. flin the enda neutral is requiretb read each individual redaction and confirm
that what the Department claimssisnply a name or a telephone number is in fact a nanze or

teleghone number, the parties can arrange for that on their own.
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CONCLUSION

For the reasons stated above, IORDERED that plaintiff's motion to compel [Dkt.
#103] is GRANTED insofar as it calls for the production of documerdgsponsive to the
Octoberll, 2011subpoena that concern the Department of Justice’s response to congressional
and media inquiries into Operation Fast and Funhoish werewithheld on deliberative process
privilege grounds, and it iISRANTED with respect tothe nine documentdor which no
justification for the invocation of the privilege has been providdatument numbers 9087, 883,
6592, 6594, 7038, 7988002, 9685and14768 In all other respects, it BENIED. Records
subject to this order shall be produced to plaintifHepruary 22016.

It is furtherORDERED thatby February 22016,defendant shall produce to plaintiff all
segregable portions of any records withheld in full or in part on the grounds thattitajnc
attorneyelient privileged material, attorney work product, private information, lawreafment
sensitive matéal, or fareign policy sensitive material. Whether any additional records or
portions of records are to be produced is a matter to be resmtv@derthe parties themselves.

Finally, it is furtherORDERED that thepatties shall file a noticeby February 22016
setting forth their joint positio(or separatgositions if they cannot agree) aether,in light of
this order resolvingll of the pending issues in the case, the case should now be dismissed as
moot, and if not, how the Court should proceed.

SO ORDERED.

545%&“—
9,

AMY BERMAN JACKSON
United States District Judge
DATE: Januaryl9, 2016
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