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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

ROBERT F. COOPER, JR,, )
)

Plaintiff, )

)

V. ) Civil No. 12-1340 (RMC)

)

GREGORY JACKSON, et al., )
)

Defendants. )

)

OPINION

Pro sePlaintiff Robert Cooper, Jr., brought this sugaeding events that
occurred decades ago. Because some of his claims were barred by statutestiohlnibhose
claims were dismissedseeOrder [Dkt. 3]. Mr. Cooper seeks reconsiderationrawversaof
the order dismissinthose claims Defendants opposeconsideratiomndalsoseek dismissal of
the remaining claims on res judicata grounBsth matters are fully briefed. As explained
below, Mr. Coopes motion for reonsideratiorwill be deniedand Defendants’ motion to
dismiss will be granted.

. FACTS

In 1981, Mr. Cooper was employed as a Metropolitan Police Department (MPD)
police officer. Midway through his probationary first year, in June 1981, he was didmids
brought suit in federal couir that yeaichallenging his dismissaind seeking reinstatemergee
Mot. to Dismiss [Dkt. 12], Ex. 1 [Dkt. 12} (Cooper v. BarryCiv. No. 81-2883, slip op. at 1
(D.D.C. Sept. 27, 1989) In a January 13, 1984 opinion, the district court ordered MPD to

reinstate him,ihding that the dismissal violated Mr. Coopeights toDue Pocess under the
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Fifth Amendment.ld. MPD required Mr. Cooper to undergo a reinstatement physical exam on
May 30, 1985 and a reinstatement psychiatric exam on October 2, 1985; MPD reinstated Mr.
Cooper on December 22, 1986.

Upon reinstatement, Mr. Cooper was required to undergo another physical exam,
including a drug test. He tested positive for marijuana, and MPD recommended matierm
Id. at 2. Mr.Cooper unsuccessfully challenged this recommendation before Melésse
Action Panelalso known as MPD’$rial Board Id. MPD adopted the Panel’'s recommendation
of termination, and Mr. Cooper appealed to the Chief of Police. The Gimefddthe appeal on
February 15, 1989ld. Mr. Cooper was terminated on March 11, 19RD.

Mr. Cooper continued to challenge his termination. Much litigation ensued, as
described below, with courts sometimes ruling in favor of Mr. Cooper and ottesy tuling in
favor of the MPD. In the end, Mr. Cooper’s termination was upheld.

The additional litigation regarding Mr. Cooper’s termination proceeded as
follows: After his terminatioron March 11, 1989, Mr. Coopegquested a hearing before the
Office of Employee Appeal©EA). He alleged that MPD tampered with his urine sample
rendering faulty results, and thus MPD should not have been allowed to use the urineasample
evidencdor his termination SeeMot. to Dismiss, Ex. 2 [Dkt. 12-2Metropolitan Police Dep’t
v. D.C. Office of Employee Appea2®08 CA 8607, slip op. at 2 (D.C. Super. Ct. Feb. 7, 2012)).
Mr. Cooper also raised constitutional claini$ie OEArejected Mr. Cooper’s arguments and
affirmed theruling of theTrial Board Id.

While the CEA appeal was pendinlyJr. Cooper filedin federal district coura
motion for contempt and to enforce the 1984 judgment requiring reinstatement. Mr. Cooper

allegedthat MPDacted improperlyy requiring him ¢ takea physical exam and that he was



treatedunfairly as a “marked man.Cooper Civ. No. 81-2883, slip op. at J'hedistrictcourt
denied the motion, noting that Mr. Cooper was in fact reinstated as ordeéredurther, the
court explainedhe OEA, as the relevant administrative boehgs the proper forum for
addressing/r. Cooper’sclaims. Id. at 56.

Mr. Cooper appealed ti@@EA ruling to the fullOEA Board. Heagain raised his
claim thatMPD should not havesedhis urine sample as evidence. He did not appeal the denial
of his constitutional claims. The OEA Board determined that MPD had not establiproper
chain of custody and remanded the case for consideration of the irregulariiesustody
chain. On remand, the administrative judge reversed the ruling of the Trial Board. MPD
appealed, and the ruling of the administrative judge was affirmed. MPD thém fdetition in
D.C. Superior Court, asking that the OEA decision requiring reinstatement bedvandthat
the Trial Boad's first decision terminating Mr. Cooper’s employment be affirmdetropolitan
Police Dep’t 2008 CA 8607, slip op. at 3. The D.C. 8upr Courtvacaedthe OEA decision
and remandethe case to the Trial Boafdr reimposition of the original ordehat terminated
Mr. Cooper.Id. at 9. The Superior Court concluded that the OEA had erred in reversing the
Trial Board’s ruling because the OEFRAd transgressed its appellate authorifige Trial Board’s
decision to admit the urine specimen was supported by substantial evalethtiee OEA was
not permitted to substitute its judgmentappeal Id. at 79. In sum, on February 7, 201Be
Superior Court affirmer. Cooper’s 198%ermination. Id.*

Subsequently, on August 8, 2012, Mr. Cooper brought this suit against Gregory

Jackson, D.C. Superior Court Judge; Peter Nickles, former D.C. Attorney Gé&inardd;

1 Mr. Cooper moved for reconsideration of the Superior Court’s ruling, but his motion was
denied. SeeMot. for Recons. [Dkt. 8], Ex. 2MetropolitanPolice Dep’t 2008 CA 8607, slip op.
(D.C. Super. Ct. Apr. 23, 2012)). Mr. Cooper did not appeal.
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McDougald, Assistant Attorney General; Nadine Wilburn, Chief Counsel & .GelLabor and
Employment Division; Andrea Comentale, Chief of the D.C. Personnel and LalztioRe!l
Section; Cathy Lanier, Chief of the D.C. MPD; Jack Raher, Chief Psychdttiee Board of
Police and Fire Surgeons; James Wellhouse, Psychiatrist employed by the@B®alice and
Fire Surgeons; Robert Noyes, MPD Captain; Thomas Carroll, MPD InspRcioert Boggs,
MPD Captain; and William Ritchie, MPD Captain (collectively, Defendants). lldges that
Defendantgl) violatedthe 1984federal courppinion and order requiring Defendants to
reinstde him; (2) improperly requiredhim to undergo a physical examMay 1985 and
psychiatric exanin October 1985; (3) labeled him a “sociopath” and a “con man” pursuant to the
examinations; and (4) improperly required him to undergo a seigysicalexamin 1987. He
further alleges that psychiatric records that he discovered on November 6, 199etirevea
defendants’ predisposition to effecting complainant’s disqualification andsdiahi Compl.
[Dkt. 1] at 8. Mr. Cooper claims defamation, libel, emph@nt discrimination, harassment,
retaliation, and violations of the Fourth, Fifth, Seventh, and Fourteenth Amendments.

The Court sua sponte dismissed Mr. Cospaaims for defamation, libel, and
constitutional violation®ecause those claims wdrarral by statutes of limitationsSeeD.C.
Code § 12-301(4) (ongearstatute of limitationgpplies tadefamation and libel claingsCarney
v. Am. Univ, 151 F.3d 1090, 1096 (D.Cir. 1998) (threeyear statute dimitations applies to
constitutional claimsinder 42 U.S.C. § 1983 hose claims werentimely, as the latest actions
alleged in the Complaint occurred or were discovered in 1991, more than twenty years ag

Mr. Cooper moves for reconsideration of the claims for defamation, libel, and



violations of the Fourth, Seventh, and Fourteenth AmendnfeBsfendants ppose and move
for dismissal of the remaining claims of discrintioa, haassment, and retaliatidrased on res
judicata.

I1.LEGAL STANDARDSAND ANALYSIS

A. Motion for Reconsideration

Mr. Cooper moves for reconsideration of the order dismidsmglaims for
claims for defamation, libel, and constitutional violations due to the applicablesstafut
limitations. Federal Rule of Civitrocedure 54(b), which governs Mr. Cooper’s motion,
provides that “any order or other decision, however designated, that adjudieagethtn all
the claims or the rights and liabilities of fewer than all the partiesnay be revised at any time
befae the entry of judgment adjudicating all the claims and all the parties’ rightsmhitities.”
Fed. R. Civ. P. 54(b)Relief under Rule 54(b) is available “as justice requird3l.’v. Distict of
Columbig 274 F.R.D. 320, 324 (D.D.C. 2011)[Alsking ‘what justice requiréamounts to
determining, within the court’s discretion, whether reconsideration is necesslaythe
relevant circumstances Cobell v. Norton355 F. Supp. 2d 531, 539 (D.D.C. 2005).
Circumstances that may be relevertiludewhether the court hapatently misunderstood a
party, has made a decision outside the adversarial issues presented to thg theytkies,
has made an error not of reasoning, but of apprehension, or where a controlling ioasignif
change in thealw or facts [has occurred] since the submission of the issue to the’ Géiaken
v. Golden 696 F. Supp. 2d 21, 35 (D.D.C. 2010) (quottabell v. Norton224 F.R.D. 266, 272
(D.D.C. 2004)) (alterations in original). A court’s discretion under Rule 54 (byitell by the

law of the case doctrine aml‘subject to the caveat that, where litigahée once battled for

2 Mr. Coorpertitled his motion for reconsideration as “Motion to Reinstate Claims. Hitl@ot
move to revive th&ifth Amendmentlaim, and that claim stds dismissed SeeMot. for
Reconsat 1.



the court’s decision, they should neither be required, nor without good reason permitted, to battle
for it again.”Singh v. George Washington Uni883 F. Supp. 2d 99, 101 (D.D.C. 2005).

Mr. Cooper has not met the standard for reconsideration. He has not shown that
the Court misunderstood him, made a decision outsidestiues presentedr made an erroof
apprehensionSee Ficken696 F. Supp. 2d at 35. Nor has he pointed tocsagnjficant change
in the law or factsld. InsteadMr. Cooper argues that the statutes of limitatisinsild be
tolled because hkas been involved in thextensivditigation described above. This argument
fails because pending administrative proceedings and litigatiootdoll limitations periods.

“The pendency of a grievance, or some other methadlizteral review of an employment
decision, does not toll the running of the limitations periddél. State Coll. v. Rick€49 U.S.
250, 261 (1980). In other words, where a plaintiff may concurrently palguesindependent
of internal grievance procedures, such as thosier 42 U.S.C. § 1983 or Title VII, 42 U.S.C.
8 2000eet seq, courts do not toll the limitations period fibroseclaims. See, e.g., Foster v.
Gonzales516 F. Supp. 2d 17, 24 (D.D.C. 2007). Mr. Cooper’s motion for reconsidevatio
be denied.

B. Motion to Dismiss

1. Rule 12(b)(6) Standard

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6)
challenges the adequacy of a complaint on its face, testing whether afgiamproperly stated
a claim. Fed. R. Civ. P. 12(b)(6). Federal Rule of Civil Procedure 8(a) rethatescomplaint
contain “a short and plain statement of the claim showing that the pleadgtliésl¢a relief.”
Fed. R. Civ. P. 8(a)(1). A complaint must be sufficient “to give a defendant fair notideaof
the ... claim is and the grounds updmiah it rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544,

555 (2007) (internal citations omitted). Although a complaint does not need detailed factual
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allegations, a plaintiff's obligation to provide the grounds of his entitlement & rekquires

more than labels and conclusions, and a formulaic recitation of the elements of afcatgmn

will not do.” Id. The facts alleged “must be enough to raise a right to relief above the
speculative level.”Ild. Rule 8(a) requires an actual showing and not just a blanket assertion of a
right to relief. Id. at 555 n.3.

A court must treat aomplaint’s factual allegations as true, “even if doubtful in
fact.” Twombly 550 U.S. at 555. But a court need not accept as true legal conclusions set forth
in a conplaint. Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doaect $uhffi
“While legal conclusions can provide the framework of a complaint, they must be sppprt
factual allegations. When there are wa#aded factual allegations, a court should assume their
veracity and then determine whether they plausibly give rise to an entitlermel¢td 1d. at
679.

In deciding a motion under Rule 12(®),(a court may consider the facts alleged
in the complaint, documents attached to the complaint as exhibits or incorporateddrncesfe
and matters about which the court may take judicial no#dse & Svoboda, Inc. v. Chab08
F.3d 1052, 1059 (D.C. Cir. 2007) (internal quotation marks and citation omgesiovad
Commc’ns Co. v. Bell Atlantic Gal07 F.3d 1220, 1222 (D.C. Cir. 2005) (permitting judicial
notice of facts contained in public records of other proceedings).

2. ResJudicata

Defendants move for dismissal of Mr. Cooper’s claims of discrimination,
harassment, and retaliation pursuant to the doctrine of res judResgudicata, also called

claim preclusionis an affirmative defense that is generally pleadeahianswer, but also may



be properly brought in a pre-answer motion to dismiss under Rule 12(b)¢&)phill v.
Kimberly-Clark Corp, 530 F. Supp. 2d 108, 111 (D.D.C. 2008)J] nderres judicata‘a final
judgment on the merits of an action precludes the parties or their priviesdirbgating issues
that wereor could have been raised that action.”” Drake v. FAA, 291 F.3d 59, 66 (D.D.C.
2002) (quotinAllen v. McCurry 449 U.S. 90, 94 (1980) (emphasis ad{iesbel.A.M. Nat'l
Pension Fund v. Indus. Gear Mfg. C823 F.2d 944, 947 (D.C. Cir. 1983Jhat is, res judicata
bars a subsequent suit “if there had been prior litigation (1) involving the same olatiause of
action, (2) between the same parties or their privies, and (3) there has beéwaidipadgment
on the merits.”Porter v. Shah606 F.3d 809, 813 (D.C. Cir. 2019)Two cases involvéhe
same cause of action if they share the sameleus of facts."Drake 291 F.3d at 66
(quotingPage v. United Stateg29 F.2d 818, 820 (D.C. Cir. 1984)). To determine whether two
cases share the same nucleus of faotstsconsider “whether the facts are related in time,
space, origin, or motivation[;] whether they form a convertiggitunit[;] and whether their
treatment as a unit conforms to the parties’ expectations or business undersiandamgg.”
Stanton v. OC. Court of Appeals127 F.3d 72, 78 (D.C. Cir. 1997).

Resjudicata advanceabe “purpose for which civil courts have been established,
the conclusive resolution of disputes within their jurisdictiorddntana v. United State440
U.S. 147, 153 (1979). “To preclude parties from contesting matters that they have hadd full a
fair opportunity to litigate protects their adversaries from the expense aatioveattending
multiple lawsuits, conserves judicial resources, and fosters relianceicialjadtion by

minimizing the possibility of inconsistent decisiongd. at 153-54. In short, the doctrine

3 “A privy is one so identified in interest with a party to the former litigation that he . . .
represents precisely the same legal right in respect to the subject matter of-thencaber
words, a person wha entity that is in privity with the party.Wilson v. Fulwood772 F. Supp.
2d 246, 261 (D.D.C. 2011) (internal quotation marks and citation omitted).
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embodies tha principle “that a party who once has hazhanceto litigate a claim before an
appropriate tribunal usually ought not to have another chance to d8B&"Commins. Inc. v.
FCC, 407 F.3d 1223, 1229 (D.C. Cir. 2005). Thus, a plaintiff is requirecesept in a single
suit all claims for relief that he may have arising out of the same transactoowrence.U.S.
Indus. Inc. v. Blake Constr. Co., In€65 F.2d 195, 205 (D.C. Cir. 1985).

Administrative proceedings have preclusive effect whendthministrative
tribunal ‘is acting in a judicial capacity and resolves issues of fact . . hwtecparties have had
an adequate opportunity to litigate,” and there is an opportunity for judicial reviadverse
decisions.” Bers v. United State$66 F. Supp. 1, 2 (D.D.C. 1987) (quotidgited States v.

Utah Constr. & Mining Cq 384 U.S. 394, 422 (1965))n Bers theplaintiff claimed that he
was dismissed in retalion for whistleblowing. The court found that the claim was barred by
res judicatdbecausehe plaintiff had the opportunity to litigate it in prior administrative
proceedings before the Merit Systems Protection Boakcat 23.

Mr. Cooper litigated his claims before administrative triburdlse Trial Board
and the OEA—and finally, in D.C. Superior Court. While his claims for discrimination,
harassment, and retaliation maydikéerent tharthe precise claims he already litigated, he had
the opportunity to litigate all such claims in the administrativa &rd in Superior CourfThe
Superior Court issuedfaal judgment against him on the meritRes judicata barthis suit
because there has bgaor litigation involving the same nucle of operative fast between the
same parties or their privies, resulting in a final valifgment. SeePorter, 606 F.3d at 813.

Res judicata precludes Mr. Coopeym relitigating issues that weog could have been raised
the prior action SeeDrake, 291 F.3cat 66. Accordingly, Defendants’ motion to dismiss will be

granted.



[11. CONCLUSION

Mr. Cooper’s motion foreconsideratiofiDkt. 8] will be denied. Further,dzause
res judicatdbars Mr. Cooper'etherclaims, the Court will grariDefendantsmotion to dismiss
[Dkt. 12]. The Complaint will be dismissed with prejudic®.memorializing Order

accompanies this Memorandum Opinion.

Date April 23, 2013

/sl
ROSEMARY M. COLLYER
United States District Judge
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