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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NICOLA CHERICHEL,
Plaintiff,
V. Civil Action No. 12-1452 (JDB)

ERGO SOLUTIONS, LLC,

Defendant.

MEMORANDUM OPINION

Nicola Cherichehklleges severe and pervasive sexual harassauamistituting a hostile
work environment-at her former workplace, Ergo Solutions. The vast majority of these
allegations, however, are tia@rred by the relevant statute of limitations. In fact, only one
allegation occurred within the appropriate thfineme. But because that allegation occurred well
after Cherichel was firednd left Ergoit cannot contribute to a claim of hostierk environment
there was no “work environmentr Cherichelat Ergoat that time As a result, the Court must
grant Ergo’s motion to dismiss.

BACKGROUND

The following facts are taken from the complaint and assuméetrue. SeeMaljack

Prods., Inc. v. Motion Picture Ass’n of Am., Inc., 52 F.3d 373, 375 (D.C. Cir. 1905¢richel

began working at Ergo Solutions in late 2006. Am. Compl. [ECF Npf 84 Soon after she
joined the company, CEO George Brownlee began making persistent and personatsadvanc
toward her.ld. § 710. As time went on, Brownl&eactionsprogressed to inappropriate touching

andevensexual assaultld. 113, 20. Cherichel was fired in September 20tD.928. But this
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behavior continued until that October, whem the wake of another sexual advandeherichel
filed a formal complaint witlergo’s Human Resources Officéd. { 27.

In February and March 20Hafter Cherichel was no longer employed at Exggrownlee
continued to initiate contaetith her. Id. 131. He promised employment (at Ergo or elsewhere)
were Cherichel to meet withrhi 1d. She refusedld.

Cherichel filed a complaint with the Equal Employment Opportunity Commissidarie
2011.1d. 132. That September, Brownlee attempted to dissuade her from pursuing her complaint.
Id. 33. In particular, he “threatened to use his contacts to get Ms. Cherichel” and “ttdtdther
he knew people at the Washington Field Office of the EEOC and would have the complaint
dismissed.”ld.

Cherichelffiled suit in this Courtn August 2012. When Ergo failed to respond, Cherichel
sought a default judgmentSeeMot. for Default J. [ECF No. 12]. The Court’s review of the
complaint, however, “reveal[ed] . obvious and significant defects.” May 20, 2014 Order [ECF
No. 28] at 1. In respons€herichel fled an amended complaintdaly 2014, mooting the motion
for default judgment.SeeJuly 18, 2014 Order [ECF No. 33]. The amended complaint raised
hostile work environment and sexual harassrmkmins undeboth 42 U.S.C. 8983 and the D.C.
Human Rights Act. Cherichabandonedhe 81983 claim at a status conference that same day
Ergo hasnow moved to dismissvhat remains othe amended complaintjting the DCHRA'’s
statute of limitationsand haslso requestedganctions.

LEGAL STANDARD

“A defendant may raise the affirmativefense of a statute of limitations via a Rule
12(b)(6) motion when the facts giving rise to the defense are apparent on thettiaasoofiplaint.”

Nat'l R.R. Passenger Corp. v. Lexington Ins. Co., 357 F. Supp. 2d 287, 292 (D.D.C. 2005). At




this stage, the Court “construe[s] the complaint liberally in [the plaintifdgpf, taking all the
facts alleged as true, and giving [the plaintiff] the benefit of all reasemalgrences from those
facts.” Maljack 52 F.3d at 375.
ANALYSIS

I. MoTIONTO DismIss

The DCHRA permits suibnly “within one year of the unlawful discriminatory act, or the
discovery thereof.” D.C. Code 8§ 2-1403.16(Because the initial complaint was filed in August
2012, only acts occurring after August 2011 are fair gafmal the amended complaint provides
exactly one allegation that occurs within the relevantfirame: the phone caBrownlee placed
to Cherichel in September 201Cherichel hopes that this single allegation can serve as an anchor,
tying in the earlier allegations of discrimination. This theory, however, cannot matclaitihe c
she has pleadathder the DCHRA.

True, the DCHRA “must be generously construed,” with a scope exceeding Thtde o

VII. Lively v. Flexible Packaging Ass;m830 A.2d 874, 887 (D.C. 2003) (en bafioternal

guotation marks omitted). But the D.C. courts have “often looked to cases construinglITitle
to interpret their own statutigl. (internal quotation marks omitted), including reliancéNationd

Railroad Passenger Cokp.Morgan 536 U.S. 101 (2002). In particular, the D.C. Court of Appeals

has noted thatMorgan “distinguished a discrete act of discrimination from a hostile work
environment claim.” Lively, 830 A.2dat 889. “A discrete... discriminatory act occurred on the
day that it happened. Each discrete discriminatory act starts a new cloltkdaharges alleging

that act.” Id. (quoting_Morgan536 U.S. at 110, 122) (alstron, citation, andnternal quotation
marks omitted).Hence “‘discrete discriminatory acts are not actionable if time barred, even when

they are related to acts alleged in timely filed chargesl. (quoting_Morgan, 536 U.S. at 122).



Hostile work environment, however, is a different animal: it “cannot be said to occur on
any particular day.”ld. (quotingMorgan 536 U.S. at 123). Thus, “i&n act contributing to the
hostile work environment claim occurs within the filing period,ghtre time period of the hostile
environment may be considered by the court for the purposes of determining liabidityat 890
(quoting Morgan536 at 117) (alteration omitted). “[B]ut at least one act contributing to tine cla
must occur within that period in order for the filing to be timelid: at 892 (internal quotation
marks omitted).

This framework presents problems for Cherichel along both axes. Consider first her
discriminationclaim—to the extent the complaint may be construed as raising Asd.ively
teaches, one timely filed allegation does nothitag render justiciable those “discrete
discriminatory acts” occurring earlie’And standing alone, that final allegation here (occurring
within the filing period)does not refer temploymentdiscrimination based on sex, but merely to
odious and harassing behavidmy discrimination claims must therefore be dismissed.

Hostile work environmentay present different story: if this one timely allegation
“contribut[es]” to the claimthen everything earliels timely as wellunder the hostile work
environment label. But such a “contribution” is precisely the link missing here S@piember
2011 phone call occurred one year after Cherichel was fired &odhhence lefErgo Solutions.
Even a “generous constructioof the DCHRA,Lively, 830 A.2d at 88Tinternal quotation marks
omitted) still requires that a hostile work environment ocatit should go without sayinrga
work environment. To accept Cherichel’s reapof the statute would imply that any unfortunate
chance encounter with a former empley@ven years lateand far removed from the
workplace—eould reopen a hostile work environment claiong after the employment

relationship ended. This cannot be theameg of the DCHRA.



Cherichel acknowledges that the September 2011 allegations occurred whes shé/wa
a former not currentemployee. She argues, however, that such a distinction “does not defeat her
claim ... because [it] is the type of claim that Title VIl was directed to addrédss Opp’'n [ECF

No. 37] at 5. As her only supportor this proposition, Cherichel points to Robinson v. Shell Oil

Co., 519 U.S. 337 (1997).

Robinsondoes indeed hold thatitle VIl “include[s] former employees within the scope
of ‘employees’ protected by” the statutiel. at 345. But there are two problems with analogizing
the cases. First, Cherichel ignores the textual difference between TitledMHa®CHRA. The
federal statute defines “employee” as “an individual employed by an eerploy2 U.S.C.
§2000e(f). Inreading that definition to include former, as well as present, yap|dhe Supreme
Court noted that the statutory definition “lacks any temporal figrali Robinson 519 U.S.at
342. But the definition of “employee” provided by the DCHR&uses more clearly on present
and future tense, to the exclusion of past: “an individual employed by or seeking eepidym
an employer.” D.C. Code § 2-1401.02(9).

Second, the point here is not that Cherichel, as a former Ergo employee, islengigue
under the DCHRA (or Title VII, for that matter). Rather, it is simply that actiong after she
has left employment at Ergo do not constitute a leastirkk environment so as to make timely her
otherwiseplainly untimely claim.

Third, and mostmportant, Robinsofocuses on the context of retaliation claishich
are not part of Cherichel's amended compla8ee519 U.S. aB45 (“Insofar as §04(a) expressly
protects employees from retaliation it is far more consistent to include former employees within
the scope of ‘employees’ protected by®&(a).”). The difference matters, both logically and

textually. Since retation often takes the form of firing, “it would be destructive of th[e] purpose



of the antiretaliation provision for an employer to be able to retaliate with impugatgst an
entire class of acts under Title VII.1d. at 346. No such concern accompanies hostile work
environment claims. And the DCHRA seems to recognize this distinctibtaxt: where the
antidiscrimination provisions protect current employees and employseekers, the anti
retaliation provisions broader: “It shall be an unlawful discriminatory practice to coerce, threaten,
retaliate against, or interfere wilny persohregarding the exercise of any rights under the statute.
D.C. Code 8-1402.61(ajJemphasis added)Again, Cherichel doesat raise a retaliation claim

in her amended complaint, and nothing here suggests that datenagainst former employees
long after they have left the workplace create a hostié environment for them.

Thus, in this context-hostile work environmer-and under this statutethe DCHRA—
Cherichel has failed to put forth any timely allegations that might allowrhendedomplaint to
proceed. As a result, the Court must grant Ergo’s motion to dismiss.

. MOTION FOR SANCTIONS

A court may impose sanctions on an attorney or party who violates Federaif RN
Procedure 11(b). That rule requireas relevant herethat “claims, defenses, and other legal
contentions are warranted by existing law or by a nonfrivolous argumenttéarding, modifying,
or reversing existing law or for establishing new law.” Fed. R. Civ. P. 11(b)(2). Fuodles the
pleading or motion must not be “presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly iaseethe cost of litigation.” Fed. R. Civ. P1(b)(1). The
rule is not, however, “intended to chill an attorney’s enthusiasm or creatiityrsuing factual
or legal theories.”Fed. R. Civ. P. 11 Advisory Comm. Note (1983 Amend.).

“The test for sartons under Rule 11 is an objective one: that is, whether a reasonable

inquiry would have revealed that there was no basis in law or fact for the asdanted The



Court must also take into consideration that Rule 11 sanctions are a harsh punishmentt and wha

effect, if any, the alleged violations may have had on judicial proceedingskeyHic Scott, 738

F. Supp. 2d 55, 72 (D.D.C. 2010) (alteration, citation, and internal quotation marks omitted).

Ergo contends that sanctions are warranted betausehe Court had previously warned
Cherichel about the tenuous validity of her claims under the statute of limitaAgnsxplained
above, the Couragrees thaCherichelhas notpresented a viable legal theory: the only factual
allegation occurring within the statute of limitations happened after Cherickehavibnger an
Ergo employee. Attempting to shoehorn the rationale of retaliation claims irftanm@vorkof
hostile workenvironment is not a successful strategy. But the Court is reluctant to conclude tha
it is sofrivolous a legal theory as to merit sanctienparticularly giventhat the DCHRA is
considered to be broader in scope than Title VI, and divepredilection towards permitting
casesinder the DCHRA to proceedeeLively, 830 A.2d at 887.

The Court is also mindful that neither sidehis case has, to date, behaved wither the
most laudable strategy the cleanest of hands. Indeed, Ergmisn motion for sanctions was
originally included as part of its motion to dismiss, in violation of Rule 11(c)(2). Arehvth
finally filed a separate motion, it focused largelyooninsel’s behavior in other casesather than
providing an argument abotlie merits or demerits of the legal claim at isseaee Hence, the
Court will deny Ergo’s motion for sanctions.

CONCLUSION

For the reasons set forth above, Ergoation to dismiss is granted, and its motion for

sanctions is denied. A separate Order will issue on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: Marclt80, 2015




