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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTHONY HARRIS,

Plaintiff,
V. Civil Action No. 12-1453 (JEB)

DISTRICT OF COLUMBIA WATER
AND SEWER AUTHORITY,

Defendant.

MEMORANDUM OPINION

Plaintiff Anthony Harriswas employed as a Systems Operations Manager by Defendant
District of ColumbiawWater and Sewer AuthorityHis lawsuit alleges thAASA unlawfully
terminated him in violation of the D.C. Whistleblower Protection feteral Civil Rights Act,
and the D.C. Family and Medical &ee Act. The sole federal coustbased oNWVASA’s
alleged retaliation agnst him for complainingp the Mayor abouts purportedracially
discriminatory employment practiceBl nowmoving to dismissDefendant arrectly argues
that Plaintiff has not sufficientlgled causatiorunder Title VIlor Section 1981. e Courtwill
thus granDefendant’dMotion as tathis claim and permit Plaintiff tpursuehis state claims in
the appropate local court.

l. Background

According to Plaintiff's Complaint, which éhCourt must presume true for purposes of
the Motion,Harrisworked as a Systems Operations Manager in the Departigldintenance
Services aWASA from Sptember 1995 until his termination on October 13, 2Ede

Compl., 11 6, 26. While employed at WASA, Plaintiff, who is black, beligvaidefendant
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had terminated a significant number of black employees and hired white enspioyeplace
them. Id., 1Y 3, 11. Plaintiff says several WASA managers also expressed concerns to him
about qustionable employment practices by the compddy, § 16. In January 2011, Plaintiff
wrote a letter to D.C. Mayor Vincent Gray complaining about fraud, waste, abdsecah
discrimination at WASA.Id., 1 17. In February 2011, Plaintiff sent a similar letter to the D.C.
City Council committee with oversight of WASAd., 1 18. Although in May 2011 WASA
officials told Plaintiff they wanted to meet with him regarding #téelr hehad sent to Mayor
Gray, theysubsequentlganceled the meetindd., § 19.

Additionally, in 2010, Plaintiff was diagnosed with chronic kidney failure and had to go
on dialysis.Id., 1 20. On or about October 6, 2011, Plaintiff took leave from WASA to have
surgery.ld., 1 23. On October 11 Plaintiff called WASA management to inform them that his
physicianhadtold him he could not return to work until at least Octoberld6.1Y 2425. Two
days laterpn October 13WASA notified himthathis position had been abolished., T 26.
Plaintiff alleges that the functions of his position are baihgperformed even though WASA
indicatedthat it no longer existsld., T 28.

In his Complaint, Plaintiff asserts three counts. Firsglleges that WASA unlawfully
terminated his employment in retaliatifor his lettersin violation of the D.C. Whistleblower
Protection Act, D.C. Code 8§ 1-615.8t1seg., and the common law of wrongful dischardé.,

19 3335. Secondplaintiff allegeshathe wagerminated in retaliation for his statements that
WASA hadengaged in racial discrimination in its employment practicegolation of Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. 8§ 200e-3(a), and the Civil Rights Act of 1866, 42

U.S.C. §1981.1d., 1 37-38. FinallyRlaintiff claims hat WASA violated the D.C. Family and



Medical Leave ActD.C. Code § 32-50H seq., by firing him when he had to be out of work
for a medical procedurdd., 11 40-41.

Plaintiff also alleges that he received a rigtsue letter frontheEEOC and satisfied all
administrative prerequisites to filing his suidl., § 29. He brought this actiagainst WASA
on September 3, 2012nd Defendanthas nowfiled the instant Mtion to Osmiss.
. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an actioe ashe
complaint fails “to state a claim upon which relief can be granted.” In evajuagfendaris
Motion to Dismiss, the Court must “treat the complaint’s factual allegations as traed must
grant plaintiff ‘the benefit of all inferences that can be derived from the &leged.” Sparrow

v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United

States617 F.2d 605, 608 (D.C. Cir. 1979)) (internal citation omitteel¢; als@derome Stevens

Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir. 2005). The nateglng rules are “not

meant to impose a great burden upguiaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336,

347 (2005), and he must thus be given every favorable inference that may be drawn from the

allegations of fact Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 584 (2007).

Although “detailed factual allegations” are not necessawittaistand a Rule 12(b)(6)
motion,_id.at 555, “a complaint must contain sufficient factual matter, accepted as truatdo ‘s

a claim to relief that is plausible on its fdteAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quoting_ Twombly, 550 U.S. at 570pPlaintiff must put forth “factual content that allows the
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”
Id. The Court need not accept as true “a legal conclusion couched as a factual ajJfegatian

inference unsupported by the facts set forth in the Complaint. Trudeau v. Fed. Trad®nComm




456 F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)
(internal quotation marks omitted)). Though a plaintiff may survive a 12(b)(6) matsonie

“recovery is very remote and unlikely,” Twombly, 550 U.S. at 555 (citing Scheuer v. Khode

416 U.S. 232, 236 (1974)), the facts alleged in the complaint “must be enough to raise a right to
relief above the speculative leveld. at 556.
[11.  Analysis

Although Plaintiff asserts three causes of action here, the Court need onlytdebbw
federal retaliation claims Count Il Having dismissed those, it will decline to exercise
supplemental jurisdiction over the D.C. claims.

A. Retaliaton

Count Il of the ComplaindllegesthatDefendant violated ifle VII andSection1981
whenit terminated him in retaliation for a letter he semMayor GrayaboutWASA'’s engaging
in racialy discriminatoryemployment practicesin moving to dismiss, WASA principally
argues botlthatPlaintiff's belief that he was opposing an unlawful employmeattce when
he sent the lettdp the Mayor was not objectively reasonable and tlzantf fails to establish a
causal relationshipetween the alleged protected activity and his terminafibot. at 9-10;
Reply at 812. Agreeing with WASA on the latter point, tBeurt will focus its analysis there

Title VIl makes it illegal for an employer to discriminate against an employee $®cau
the employee “opposed any practice made an unlawful employment practice supthspter,
or because he has made a charge ... or participated mamyer in an investigation,
proceeding, or hearing under this subchapter.” 42 U.S.C. § Z{@peunder Section 198an
employer may nadiscriminate on the basis of race‘ihe making, performance, modification,

and termination of contracts, and the enjoyment of all benefits, privileges, tadnraditions
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of the contractual relationship.” 42 U.S.C. § 1981(n)CBOCS West, Inc. v. Humphries, 553

U.S. 442 (2008), the Supreme Court hiblat Section 1981 also covergetaliationagainst a
person who has complained about a violation of another person’s coetedet ‘right.”” 1d. at

445 seealsoWelzel v. Bernstein436 F. Supp. 2d 110, 118 (D.D.C. 200§ ]ourts agree that

an act of retaliation for engaging in activity protected by Title VIl ‘dagtsgive rise to a claim
for retaliation that is cognizable under 8 198iess that activity was also protectedS8by

1981"") (quoting Hawkins v. 1115 Legal Serv. Care, 163 F.3d 684, 693 (2d Cir. 1998)).

To bring a claim forretaliationunder Title VIl or Section 1981 |&ntiff mustallegethat
he engaged in a statutorily protected\aist, that his employer took an adverse personnel action

against him, anthata causal connection exists between the t@arney v. Am. Univ., 151 F.3d

1090, 1095 (D.C. Cir. 1998). At the motitmdismiss stage, a court cannot dismiss a complaint

simply for failing to plead the elements oprama facie case. Swierkiewicz v. Sorema N.A., 534

U.S. 506, 510-11 (20023eealso Twombly, 550 U.S. at 586 (“[I]t should go without saying in

the wake of Swierkiewicthat a heightened production burden at the summary judgment stage
does not translate into a heightened pleading burden at the complaint stageniy.case,
however Plaintiff has pled all the elements and has alkyged facts to support hitaim. The
Court, therefore, is entitled to consider those facts in determining whetirgifRtauld
plausibly prevail hereSeeTwombly, 500 U.S. at 570 (plaintiff required to pleah6ugh facts
to state a claim to relief that is plausible on its face

There is little doubt that Plaintiff has sufficiently alleged that he both engaged in
statutorily protected activity and that he suffered an adverse personae! &tatutorily
protected activities include “opposing alleged discriminatory treatment by tHeyampr

participating in legal efforts against the alleged treatme@aleman v. Potomac Elec. Power
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Co., 422 F. Supp. 2d 209, 212 (D.D.C. 2006) (citation omitted). “[T]he plaintiff must be
opposing an employment practice made unlawful by the statute under which [hieddhfad]

claim of retaliation.” Lemmons v. Georgetown Univ. Hosp., 431 F. Supp. 2d 76, 92 (D.D.C.

2006) (explaining that if a plaintiff alleges retaliation under 42 U.S.C. § 1981, she must
demonstrate that she had alleged harassment or discrimination based on hesoaae,ather
category the law protects, before the retaliatory conduct).

Here,Plaintiff allegesthat he opposed Defenuss racially discriminatory employment
practices Plaintiff saysthathe and other employees noticed thafendant had terminated a
“significant number of [b]lack employees” and hired white employees instedananagers
“voiced their concerns [to hingver what they saw as questionable employment practices
Compl., 11 11, 16. Plaintiff thesrote separatketters to Mayor Gray and the City Council
complaining about, among many thingshat he perceived agéacial discrimination by
Defendant.ld., 1117-18. Plaintiff's allegations, when taken as true, argualelgtthe first
prong ofa retaliation claim.

Plaintiff mustalso allegeamateriallyadverse employment actio&eeTaylorv. Solis,
571 F.3d 1313, 1320 (D.C. Cir. 2009) (“A materially adverse action is one that ‘could well
dissuade a reasonable worker from making or supporting a charge of discamifatguoting

Burlington N. & Sante Fe Ry. Co. v. White, 548 U.S. 53, 57 (20063rminationis obviously

such araction. SeeWheelerv. Georgetown Univ. Hosp., 788 F. Supp. 2d 1, 5 (D.D.C. 2011).

The crux of this Motion thus boils down to whether Plaintiff has sufficiently alleged a
causal connection betwehis protected activitgnd his termination. To establish siach
connection, Plaintiff may show “that the employer had knowledge of the employetested

activity, and that the adverse personnel action took place shortly after thigg.dctCarney



151 F.3d at 1095c{ting Mitchell v. Baldrige 759 F.2d 80, 86 (D.C. Cir. 1985)h otherwords,

in the absence of direct evidenogeretemporalproximity may establish causatioithe
Supreme Court has cautioned, however, tfifhé cases that accept mere temporal proximity
between an employer's knowledge of proteciett/ity and an adverse employment action as
sufficient evidence of causality to establish a prima facie case uniforadyHat the temporal

proximity must bevery closeé” Clark Cnty. Sch. Dist. vBreeden532 U.S. 268, 273 (2001)

(quotingO’Neal v.Ferguson Constr. Co., 273 F.3d 1248, 1253 (10th Cir. 20&tphasis

added) seealsoSingletary v. District of Columbja&851 F.3d 519, 525 (D.C. Cir. 2003)T]his

circuit has held that a close temporal relationship may alone establigytheed cals
connection.”).

What, therefore, does “very close” meatithough the Supreme Court has cited circuit
decisions suggesting that in somstances a thremonth period between the protected activity
and the adverse employment action may, standing alone, be too lengthy to raisecacendf
causation, neither the Supreme Court nor the [D.C. Circuit] has established difeigfmtee

month rule.” Hamilton v. Geithner, 666 F.3d 1344, 1357-58 (D.C. Cir. 2012) (fitlatdghree

month time frameoupled with a pattern of antagonism proved causation). Wisuchi
bright-line rule, thiircuit has nonetheless found that a twothreemonthlag between the
protected activity antheadverse employment actigenerallydoes not establish the temporal
proximity needed to prove causaticBeeTaylor, 571 F.3d at 132Z¢jecting intervabf two and
a half monthsasestablishing temporal pximity andciting, with approval, cases that did not
find temporal proximity when twatthree months elapsed betwegeatected activity and

adverse employment action) (citiBijow v. Much Shelist Freed Denenberg Ament &

Rubenstein, P.C., 277 F.3d 882, 895 (7th Cir. 2001); Clark Cnty. Sch. Dist., 532 U.S. at 273,




Kipp v. Mo. Highway & Transp. Comm’n, 280 F.3d 893, 897 (8th Cir. 20@82p;alsd ressler

v. Amtrak, No. 09-2027, 2012 U.S. Dist. LEXIS 170304, at *35 (D.D.C. Nov. 30, 2012)
(explaining that five or termonth gap was too lengthy to establish necessary temporal
proximity).

Here,WASA knew about Plaintiff's communication to theaybrno later than May 2011
because management requested a meeting witkthkeimabout the letterSeeCompl., 1 19.
Since he was fired in mi@ctober, the gap is at least approximately five months and conceivably
more if WASA had learnedoaut the letter closdp its January 201ttansmissiordate. This
interval issmply too long under this Circuit’s authority establistan inference of causation

In addition, a significant intervening act took pldlcatalsonegates ray inference of
causation.Plaintiff, who had recently had surgery, called Defendant around October 11, 2011, to
explain that he would need to be on medical laawé at least October 26d., 1 2425. A
mere two days lategn October 13Defendant notifiedhim that ithad abolished his position.
Id., 1 26. These factsnaywell improve Plaintiff's causatn argument under D.C.’s Family
Medical Leave Act, but they weaken his federal retaliation claim because theasiynable
inference they yield is that his medical problem, not his letter to the Meaawsed his firing.
The medical timingwhen coupled with the five-month delay between his protected activity and
his terminationcanlead toonly one conclusion: Plaintiff has not sufficiently alleged causation
to survive this Motion.The Courtwill thus grantDefendant’sMotion to Dismissasto Count
Two.

B. Supplemental Jurisdiction

In addition to hidederal claim, Plaintiff broughdther causes of actiamderDistrict law

for wrongful discharge and violations of D.CWPA andFMLA. Seeid., 11 35, 41. The Court



declines to exercise sugphental jurisdiction under 28 U.S.C. 8§ 1367 over sli@ims. Federal
district courts are givesupplementafor “pendent”)jurisdictionover state claims that “form

part of the same case or controversy” as federal claims over which they haval orig

jurisdiction 28 U.S.C. § 1367(a). By the same token, they “may decline to exercise
supplementgurisdictionover [such] claim[s] . . . if . . . the district court has dismissed all claims
over which it has originglurisdiction[.]” 28 U.S.C. 8 1367(c)(3). The decision of whether to
exercisesupplementglurisdictionwhere a court has dismissed all federal claims is left to the
court’s discretion as “pendeptrisdictionis a doctrine of discretion, not of plaintiff’s right.”

United Mine Worker®f Americav. Gibbs, 383 U.S. 715, 726 (1966), quote®rekoyan v.

Sibley Int’l, 409 F.3d 414, 423 (D.Cir. 2005).

When deciding whether to exercise supplemental jurisdiction over state diziias)|
courts should consider “judicial economy, conveniefaejess and comity’ Shekoyan, 409
F.3d at 424.Nonetheless, “in the usual case in which all fedienalclaims are eliminated
before trial, the balance of factors to be considered under the pendent jonsdaoirine —
judicial economy, convenience, fairness, and comugipoint toward declining to exercise

jurisdiction over the remaining stal@wv claims.”CarnegieMellon Univ. v. Cohil| 484 U.S.

343, 350 n.7 (1988keealsoEdmondson & Gallagher v. Alban Towers Tenants As&F.3d

1260, 1267 (D.CCir. 1995)(finding the discretion set out fDarnegieMellon Univ. “unaffected

by the subsequent enactment of 28 U.S.C. § 1367(d), in the Judicial Improvements Act of
1990").

Here the factors weigh against retention of the cabés Court is dismissing the only
federal claim against Defendant. This case has not progressed in federal cddefgragant’s

Motion to Dismiss, and the Courasdeveloped ndamiliarity with the issues presente@f.



Schuler v. PriceaterhouseCoops, LLP, 595 F.3d 370, 378 (D.C. Cir. 2010) (finding that

district court appropriately retained pendent jurisdiction over state clalrae it had ihvested
time and resourcéi the case). The Court can thus conceive of no undue inconvenience or
unfairness to the litigants that would result from such a decisiorally, Plaintiff will not be
prejudiced because 28 U.S.C. § 1367(d) provides for a tafitite statute of limitations during
the period the case was here and for at least 30 days ther&atShekoyan, 409 F.3d at 419
(affirming district courffinding that because of this tolling, dismissal of pendent state claims
“will not adversely impact plaintiff's ability to pursue his District of Columbia claims in the
local court system”) (internal citation omitted)he Court, therefore, will dismigeenon-
federalclaims without prejudice, and Plaintiff may bring such claims, if not barred, in the
appropriate local court.
V. Conclusion

BecauséPlaintiff's claimscannot survive this Motion, an Gadissued this day will
dismiss thecase.

Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: February 13, 2013
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