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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTHONY S. HARRIS,

Plaintiff,
V. Civil Action No. 12-1453 (JEB)

DISTRICT OF COLUMBIA WATER
AND SEWER AUTHORITY,

Defendant.

MEMORANDUM OPINION

Let goby Defendant District of Columbia Water and Sewer Authority in a reduction of
forcein 2011, Plaintiff Anthony SHarris first filed thisactionfor wrongful termination,
unlawful discrimination, and violations of the District of Columbia Family and Medieave
Act in 2012. After severalprior motions, a trip up to the D.C. Circuit, amdetour in D.C.
Superior Court, WASA hawhittled away motsof his counts, leaving onlyg commordaw
wrongfuktermination claim The Court willnow grant WASA summary judgment on thast
piece thereby concludinglarris’slawsuit.
l. Background

A. Factual History

As the background of this litigation was fleshed aukength ina prior Opinion,see

Harris v. Dist. of Columbia Water & Sewer Auth., No. 12-1453, 2016 WL 1192652, at *1-2

(D.D.C. Mar. 28, 2016)Harris 1lI), the Court will only briefly recite the history hefecusing

on thosdacts relevant to Plaintiff' soleremaining wrongfutermination claim.
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Prior to his discharg®laintiff was employed with WASA as a Systems Operations
Manager. SeeDef. Statement of Material Fadiot In Dispute (ECF No. 36-2),  As
explained irHarris Ill, his position had been identified for elimination in the fiscal years 2009,
2010, and 20Z%lalthoughin each year the position wakimatelynot abolishedit nevertheless
remainedn the list of positions likely to bautin thenearfuture SeeHarris Ill, 2016 WL
1192652, at *1.0n Octoberl3, 2011, the other shoe finally droppethenHarris was notified
that his position was beiregjiminatedthrough a reduction in force (RIF)d. at *2; see also
Declarationof Arthur R. Green, Jr. (ECF No. 36-3), Exh. 6 (RIF Notice).

Harris alleges that the real reason for his termination wath@ageneraRIF, but rather
that WASA was retaliating against him for sending several letters to D.C. Mayoen¥ Gray
and Ciy Councilmember Harry Thomas, Jr. in early 2011 in which he complained of fraud,
waste, and abuse at WAS#Adalso raiseadoncerns about unlawfhiring practices.SeeHarris
I, 2016 WL 119252, at *1-Zee als®©pp., Exh. G (Jan. 12, 201Email from Plaintiff to
Mayor Gray); MSJ, Dedrationof Jocelyn R. Cuttino (ECF No. 36), Exh. 8 (Letter from
Plaintiff to Harry Thomas, Jr.).

B. Procedural History

Harris filed this suit in 2012, raising claims of wrongful termination and violatbétise
D.C. Whistleblower Protection Act, Title VII, 42 U.S.C § 1981, and the D.C. Family and
Medical Leave Act._Se€ompl., 11 32-43. Whehis Court dismissed Plaintiff's federal Title
VIl and Section 1981 claimg,declined to exercise supplemental jurisdiction overdnsaining

statelaw claims under the DCWPAnd theDCFMLA. SeeHarris v. Dist. of Columbia Water

& Sewer Auth, 922 F. Supp. 2d 30, 36 (D.D.C. 2018gfris ). Plaintiff appealedhe dismissal

of his federal claimsand the D.C. Circuit reversed, holding that his pleadiveyge sufficiento



satisfy the causation requirementhe motiorto-dismiss stageSeeHatrris v. Dist. of Columbia

Water & Sewer Auth.791 F.3d 65 (D.C. Cir. 2015}darris Il). In the meantira, however,

Harris had inexplicably filed the identical stdd®v claims inD.C. Superior Court. When the
D.C. Circuitremandedhe instant casehis Courtheld the statéaw claims in abeyance pending
the parties’ decisioas towhether and how to proed in state courbut permitted briefing to
continue as to the federal claimSeeMinute Order of September 2, 2015. After WASA moved
for summary judgment on the Title VIl and Section 1981 claims and Plaintiff tailegpose
despite repeated extenss) the Court granted the motion as conceded and entered judgment for
WASA onthe federal claims. Seédinute Order of November 16, 2015.

That left Harriss statelaw causes of actigrwhich the parties thgnintly askedthis
Court to resolve, having completed discovery in Superior C@&geéMinute Order of November
30, 2015. WASA moved for summary judgment on nearly all of tetadelaw claims which
the Courtgranted. It nevertheles®ted that Defendant had not moved on a comlaan-
wrongfu-discharge claim ndsd within Harris’s D.C. WistleblowerProtection Actount, and
that sole claim thus survive&eeHarris Ill, 2016 WL 1192652, at *4. The Court then
permitted Defendant a chance to seek summary judgment on that lastés8fieute Order of
April 12, 2016, which it has now filed and which Plaintiff opposes.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the

substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at




895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is genuinely

disputel must support the assertion” by “citing to particular parts of materials indbeteor
“showing that the materials cited do not establish the absence or preseneawha gispute,
or that an adverse party cannot produce admissible evidence to support the fact.” Red®R. C
56(c)(1).

When a motion for summary judgment is under consideration, “[tjhe evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawsifavor.” Liberty

Lobby, 477 U.S. at 255ee ale Mastro v. PEPCO, 447 F.3d 843, 850 (D.C. Cir. 2006); Aka v.

Wash. Hosp. Ctr., 156 F.3d 1284, 1288 (D.C. Cir. 1988pénc). On a motion for summary

judgment, the Court must “eschew making credibility determinations or weitltergyvidence.”

Czekalski v. Peter175 F.3d 360, 363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime, or
competent evidence, setting forth sfiedacts showing that there is a genuine issue for trial.

SeeFed. R. Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in his Beer.

Laningham v. U.SNavy, 813 F.2d 1236, 1242 (D.C. Cir. 1987).

1.  Analysis
Plaintiff's sole remaining claim is a wrongftérmination cause of action arising under
D.C. common law.SeeCompl., 135 (“Defendant WASA has violated . Plaintiff’'s common

law rights to be free from wrongful discharge.Becausesuchclaimsare generallyprohibited



for at-will employees, the Court begins by considewtgther Harris wasoemployed
Findingthathe wasthe Court themaddresseblarris’s contention thatlamited public-policy
exception savellsim. Concluding that no such exceptapplies hergthe Court will grant
Defendant’aviotion.

A. At-Will Employment

“[1] n the District of Columbia ...an employer may discharge annall employee at any

time and for any reason, or for no reason at all.” Adams v. George W. Cochran & Co., Inc., 597

A.2d 28, 30 (D.C. 1991) (citations omitted}laintiff argueghat he “was a tenurguliblic
employee (wil servant). . . 7 Opp. at 25, painting his position as one thas more than merely
atwill. He contends that because “WASA is an agency of the District of Columbia
government,” id. at 25, the “laws, rules and regulat[ofghe District]govern[]the manner by
which WASA may conduct reductions in force agairnsOistrict government eniqyees. Id.

at 26 Harrissuggests, thereforthathe could notin factbe discharged “at any time and for any
reasori’ Adams 597 A.2d at 30.

While Plaintiff refersto manyD.C. municipal regulations that govern hiring, firing, and
reductions in force, he faite estabkh the necessary predicate fathatthese personnel
regulations apply toVASA employeesn particular Defendant, in contrastprrectly citeghe
D.C. Code, which in 199&constitutedVASA “as an independent authority of the District
government . . . that has a separate legal existence within the District goveineC. Code
§ 34-2202.02. That provisiaisoexpressly exepts WASA employees fromearly all aspects
of the D.C. government’s merit-personnel system, which governs, among other things
procedures related teductions in force. Compare id. 8 34-2202.15(a) (“no provisi¢thef

merit-personnel system] shall apply to employeeBMASA] . .. ."),with id. § 1-624.02



(section ofmerit-personnel systemutlining required procedures for reductions in force of D.C.
government employees)

The District also points to the general provisions of the D.C. WASA Personnel
Regulations, which “establish guidelines, including policies and proceduraesgatapersonnel
matters . . . [such as] termination[é¢fASA] employees pursuant to [D.C. Code. 8§ 34-
2202.02] ....” D.C. Mun. Regs. tit. 21, 8 5201More specifically, theseegulations state:

The Authority’s personnel regulations and personnel policies and
procedures are not a contract(s) of employment. Neither the
Regulations nor the personnel policies and procedures guarantee any
fixed terms and auditions of employmentEmployment with the

Authority is not guaranteed for any specific time and may be
terminated by the Authority for any lawful reason.

Id. (emphasis added). This provision indisputalbigracterizesiarris’s position —like all

employees oWASA —as one that was atill. AccordBlack’s Law Dictionary(10th ed. 2014)

(defining atwill employment as[e]mployment . . . that may be terminated at any time, by either
the employer or the employee, without cajse”

Endorsing this interpretatiothis Court and another ithis districthave treatedVASA
employees as atill employeesand plaintiffs in those cases have not disputed such findings.

See e.q, Jones v. Dist. of Columbia Water & Sewer Auth., 963 F. Supp. 2d 17, 18-19 (D.D.C.

2013) (“As[Plaintiff] was an awill employee, theCourt granted Defendant’s Motion because
Plaintiff had failed to include facts that could support the public-policy exceptite tativill

doctrine.”); Taylor v. Dist. of Columbia Water & Sewer Auth., 205 F.R.D. 43, 45 (D.D.C. 2002)

(“[A]fter WASA became an independent authority in 1996 and ceased to be bound by District of
Columbia personnel regulations and civil service protections, it instituted-ail*at

employment system without uniform personnel policies.”).



Attempting tosidestep the regulationskpressreatmenof WASA personnebs atwill
employeesPlaintiff rejoinsthat because he “was a career employee of the District of Columbia
government, with a tenure of more than sixteen years,” he “ha[d] property righ$s in hi
employment, which means he could not be separated from his employment with tloe @fistri
Columbia government without procedural due process.” Opp. aftdS.argument is easily
rebutted. “[P]roperty interests are created and their dimensivaslefined by . . . state |dw.

Hall v. Ford, 856 F.2d 255, 265 (D.C. Cir. 1988jing Cleveland Bd. of Educ. v. Loudermill,

470 U.S. 532, 538 (1985(internal quotation marks omitted).sAhe D.C. Circuit has clearly
stated, “Those who are terminable at will have no property interest becawgses the objective
basis for believing that they will continue to be employed indefinitellg.” Once again, Harris
rebuts only with regulations governipgrsonnel actionapplicable to standard D.C. government
civil servantsseeOpp. at 25-27, not regulations that applYWASA personnel.Failing to
uncover either “rules (statutes or regulations)” specific to WASA “or uratetstgs (contracts,
expressed or implied)” specific to his positiiat establisine hada “legitimate expectation”
that “he would continu@n] his job,”Hall, 856 F.2d at 263arris’'snovel positiorthat he
possessed a property interest in his employment founders.

Given this, the Court concludes that neasonable trier of facbuld find that Harris’s
position was not awill.

B. PublicPolicy Exceptions

The Court’s conclusion would ordinarily nullify any wrongfekmination claim Plaintiff
might raise since“District of Columbia law . . . presumptively bars wrongful termination claims

brought by awill employees.” Vreven v. Am. Ass’n of Retired Persons, 604 F. Supp. 2d 9, 13

(D.D.C. 2009). Undea series of cases beginning with Adaimswever, the D.C. Couof



Appeals has recognized a limited number of narrow pyddicy exceptionsunder which a
discharged awill employee may sue his or her former employer for wrongful dischargé . . . .
597 A.2d at 34 Adamsrecaynized the first such exceptionwhen the sole reason ifothe
discharge is the employee’efusal to violate the Igwas expressed in a statute or municipal

regulation” 1d. That court later expanded that exceptioarl v. Children’s Hospital, 702

A.2d 159 (D.C. 1997)en banc), to situationsin which an employee refused to violate a policy
that soundedeéither in the Constitution or in a statute or regulation which clearly reflects the
particular ‘public policy’ being relied upon.Id. at 162 (Terry, J., concurring). Judge
Christgpher R. Cooper of thisenchrecently offered a clear explanatiohongoing
developments:

Since _Car| District of Columbia courts and federal courts in this
district have applied the public policy exception to a number of
alleged retaliatory dischargesicluding those of employees who
threatened to dclose a pharmaceutical companyiolations of
drugstorage regulations; exposed potential violations of a non
profit employers taxexempt status; protested food contamination
at a nursing home; reported a bribe; and aided an investigation into
conduct prohibited by federal contracting regulations. The common
denominator in all of these cases is the existence of specific laws or
regulations that clearly reflect a policy prohibiting the activity @abou
which the employee complained . . . .

Leyden v. Am. Accreditation Healthcare Cofni83 F. Supp. 3d 241, 249 (D.D.C. 2015)

(citations omitted)

“To state a claim for wrongful discharge in violation of public policy,” théime ‘plaintiff
must point to some idéfiable policy that has been officially declared in a statute or municipal
regulation, or in the Constitution, and a close fit between the policy and the conduat a iss

theallegedly wrongful termination.”_Clay v. Howard Univ., 128 F. Supp. 3d 22, 27 (D.D.C.

2015)(citing Davis v. Cmty Alternativesof Washington, D.C., Inc., 74 A.3d 707, 709-10 (D.C.




2013))(internal quotation marks omittedpefendant’s Complaint and Opposition seem to point
to two— the D.C. Whistleblower Act and WASA'’s RIF regulations — so the Court will consider
each in turn.
1. D.C. Whistleblower Act

In hiswrongfuktermination cause of action, Haragesthe DC. Whistleblower
Protection Act, possiblgs thesource osucha public-policyexception SeeCompl., § 35.In
his Complaint, thallegedly protected conduct was “Mr. Hafred reporting the suspected
illegal and fraudulent and wasteful acts perpetrated by WASA,™ 33. The problerwith
Harris’s invocation of th® CWPA, howeverjs that even if thaf\ct establishes a public policy
againstretaliation forsuch reportingunder D.Ccase lawsuch & policy must arise from a

statute or regulatiothat does not provide its own remédystevens v. Sodexo, Inc., 846 F.

Supp. 2d 119, 126 (D.D.C. 2012) (emphasis addsd) alscCarson v. Sim, 778 F. Supp. 2d 85,

97 (D.D.C. 2011)game)
To Plaintiff's detriment, the D.C. Court of Appeals has recognized th&@véPA does
provideits own remedigesand so no courtreatedoublic-policyexception is neededseeCarter

v. Dist. of Columbia, 980 A.2d 1217, 1226 (D.C. 2008)r(edies madavailable under

DCWPA mearthere is no fieed to create a new exception to theviitemployment doctrine in
order to vindicate an important public policy'jlere,Plaintiff's “conduct in reportingalleged]
violationsfell squarely under the aegis of the” Add. at 1225. The Act prohibits a supervisory
government employee from taking or threatening to take a prohibited personmel(iactiuding
termination) in retaliation for a protected disclosure, “which includesadisot of information

to a supervisor that the employee reasonably believes evidences a violatipiboC alaw, rule,

or regulation . . ”. Id. at 1225-26. Indeedh¢ DCWPA affordsaggrieved employedke right



to bring a civil actionseeD.C. Code § 1-615.54, and tsshe preciseemedyHarris pursued
here, raisin@ claimarisingunder the At that was dismissed in this Court’s earligpinion.
SeeHarris 1ll, 2016 WL 1192652, at *1(the Court concludes that WASA is entitled t
summary judgment on PlaintifDCWPA claim”). The DCWPA, then, cannot be the basis of a
possible public-policy exception.
2. WASA RIF Regulations

In his Opposition, Harris also argues thAtASA failed to follow its RIF regulation$
Opp. at 27implying without actually asserting that these regulations might embody a public
policy. No such luckfor “personnel policies regarding employee discipline, grievances, equal
employment opportunity, harassment, and retaliattimnotestablisha public policythe
violation of whichmight alonegive rise to arexception to the a#ll termination rule. See

Brown v. Childrens Nat. Mal. Ctr., 773 F. Supp. 2d 125, 139 (D.D.C. 20tlgmissing

plaintiff's allegations of violations of internal personnel policies for faitoreglentify a
contravention of public policy)Allegations that WASA failed to follow its RIF regulations thus
cannot resscitate his commofaw wrongfuktermination claim.
V.  Conclusion

Because the Coucbncludes that no reasonable trier of fact could findRkeantiff was
not an atwill employee ofWASA or that the public-policy exception appliéise Court will
grant summary judgmeifdr Defendant on Plaintiff's single remaining clailAn accompanying
Order will so state.

/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: July 1, 2016
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