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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CYNTHIA LOVELY -COLEY,
Plaintiff,
V. Civil Action No. 12-1464 (RBW)

DISTRICT OF COLUMBIA

Defendant.

)
MEMORANDUM OPINION

The plaintiff, Cynthia LovelyColey,brings this civilaction againsthe defendanthe
District of Columbia(the “District”), asserting claims ahterferenceand etaliationunder the
Family and Medical Leave Act (“FMLA?)29 U.S.C. 88 2611-2619 (2012), arising out of
delaysin granting her pplicatiors for FMLA leave in 2010SeeCivil Complaint for Equitable
and Monetary Relief and Demand for Jury Trial (“Comyfy +34. Currerily pending before
the Court arehe Defendant’s Motion for Reconsideration of the Court’s Order Denying Motion
for Summary Judgmei(tDef.’s Mot.”), and the Plaintiff's Motion for Leave to File an
Amended Complaint and Reopen Discovery (“Pl.’s Mot.”). Upon careful consideration of the
parties’ submissionand the oral arguments heard at the Decene2®@16 motion hearingthe
Court concludes that tHgistrict's motion must begrantedand tle plaintiff’s motion must be

denied?

1 At this hearing, the Court entertained oral arguments on the defendant’s fieotienonsideration and concluded
that itwould “render its ruling on the [defendant’s] motion for reconsiderafioppn resolving the plaintiff's
motion for leave to file an amended Complaint.” Order (Dec. 22, 2016) NeC54.

2 In addition to the filings alreadgentified, the Court considered the following submissions in rendering its

decision:(1) the Memoandum in Support of District of Columbia’s Motion for Summary Judgmentf(98umm.

J. Mem."”); (2) the plaintiff's Memorandum in Opposition to Defendant&ith for Summary Judgment (“Pl.’s
(continued. . .)
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l. BACKGROUND
Much of the factual background of this case has been previously set forth by the Court

seeLovely-Coley v. District of Columbia, 191 F. Supp. 3d 20, 22-23 (D.D.C. 2016) (Walton, J.),

andthereforethe Court will not recount all of the facts agaerdr However, relevant the
pending motionss a brief summary of theurrentprocedural posturef this case

OnJune 8, 2016, the Court issued a rulilegyingthe defendant’s motion for summary
judgment because it had concluded it [t]he plairtiff ha[d] shown that genuine dispstef
material fact exisas to whether thibistrict] interfered withthe plaintiff's] rights under the
FMLA and retaliated against her for attempting to exercise those’ragidq2) “a reasonable
jury could find thathe [District’'s] alleged conduct prejudiced [the plaintiff] in such a manner
that either monetary or equitable relief can remedy that prejudiaa/@y-Coley, 191 F. Supp.
3d at 26. Thereafter, the parties engagediimsiccessful settlement discusssm@and on
October3, 2016the Court held a status conference to ascertain how the parties waished
proceed in this case (i.e., continue settlement discussions or proceed withAtriais hearing,
the District made an oral request to file a motianrézonsideration of the Court’s denialitsf
summary judgmennotionbasedn information obtained during settlement negotiations. The
District represented thahe new information identified would in fact preclude tlaenages the

plaintiff claims shedentitled to receive. The Court grantbeé District’s oral request, and after

(...continued)

Summ. J. Opp’n”); (3) the District of Columbia’s Reply to Plaintiff's ©pjtion to District of Columbia’s Motion

for Summary Judgment (“Def.’s Summ. J. Reply”); (4) the PlaintBisreply to Defendant’s Reply in Support of
Defendant’s Motion for Summary Judgment (“Pl.’s Raply”); (5) the Memorandum of Points aAdthorities in
Support of Defendant’s Motion for Reconsideration of the Court’'s Order Bgmotion for Summary Judgment
(“Def.’'s Mem.”); (6) the Plaintiff’'s Opposition to Defendant’s Motiéor Reconsideration (“Pl.'s Opp'n”); (7) the
Reply to Plaintiffs Opposition to Defendant’s Motion for Reconsideration (“Def.’s Rg§p($) the Memorandum

in Support of Plaintiff’'s Motion for Leave to File an Amended Complaint agapen Discovery (“Pl.'s Mem.”); (9)
the Defendant’s Opposition to Plaintiff's Motiom Amend the Complaint and Reopen Discovery (“Def.’s Opp’'n”);
and (10) the Reply in Support of Plaintiff's Motion for Leave to Amend and ReDseovery (“Pl.’s Reply”).



the District's motion foreconsideratiomvas fully briefed the Court held an additional hearing,
wherein itentertainedbral arguments on the District’'s motion

During the oral argumenttje Districtarguedthat the plaintiff would be unable to
establisrcompensable injuries because the Mattivgn Police Department (thétPD”) “had
no paid family leave program during the relevant time period, and did not implement ibne unt
2014,”andbecause theread not been a formagkectionof or a promotion of anyone to
Detective Gade One during the relevant time periocdhe Plaintiffresponded that she would be
able to show damagéecauseshealleged in her Complairthat her “meets expectations”
performance evaluationsevented her froralso seeking a lateral transtera different unit
within theMPD, and that such transfer was a formagkomotion that she was constructively
denied from obtaining. Ae Districtdisputed thiathere wasny allegation of the denial af
promotion on the basis aflaterakransfer in the plaintifs Complaint, anevhenthe plaintiff
was unable to identify or direct the Court to the purported allegations in her Complaint, s
orally requestedotfile a motion for leave to file an amended complaint, which the Court granted.
Given that the parties have naampleted briefing the plaintiff’s motion for leave to file an
amended complaint, the Court finds it appropriate to address both the pdamtifion for leave
to file an amended complaiand the District’s motiofior reconsideration.

. STANDARDS OF REVIEW

A. Motions for Leave to File Amended Complaint

This Districts “case law makes clear that once the court enters a scheduling order, that
schedule can only be modified with the court’s consent and with good cause shown.” A Love of

Food I, LLC v. Maoz Vegetarian USA, Inc., 292 F.R.D. 142, 143 (D.D.C. 2013) (citing cases);

see alsd.urie v. Mid-Atl. Permanente Med. Grp., P.C., 589 F. Supp. 2d 21, 23 (D.D.C. 2008)




(“Given their heavy case loads, district courts require the effective case mantagmisen
provided by Rule 16. Therefore, after the deadlines provided by a scheduling orderdsage pa
the good cause standard must be satisfied to justify leave to amend the plégguaging

Nourison Rug Corp. v. Parvizian, 535 F.3d 295, 298 (4th Cir. 2008))). While Rule 15(a) governs

motions to amend pleadings filed within the time allotted by the scheduling otderl &b)
governs motions to amend pleadings filed after the deadline provided by the scheduling orde

SeeBrooks v. Clinton, 841 F. Supp. 2d 287, 296 (D.D.C 2012). “To hold otherwise would allow

Rule 16’s standards to be short circuited by those of Rule 15 and would allow ies part
disregard scheduling orders, which would undermine the court’s ability to control kistdoc
disrupt the agreed-upon course of the litigation, and reward the indolent and the calkaliex.”
589 F. Supp. 2d at 23 (internal citations and quotations omitted). “This approach is consistent

with the circuits that have addressed this questidnlove of Food 292 F.R.D. at 144 (citing

Nourison Rug Corp., 535 F.3d at 298 (identifying cases from the First, Second, Fifth, Sixth,

Eighth, and Eleventh @iuits that have addresste question)).

B. Motions for Reconsideration

Under Federal Rule of Civil Procedure 54(b), any order or decision that does not
constitute a final judgment “may be revised at any time before the entry ofragntig
adjudicating althe claims and all the parties’ rights and liabilities.” Fed. R. Civ. P. 54(b).
Although “district court[s] ha[ve] ‘broad discretion to hear a motion for recoratidarbrought

under Rule 54(b),” Univ. of Colo. Health at Mem’l Hosp. v. Burwell, 164 F. Supp. 3d 56, 62

(D.D.C. 2016) (quoting Isse v. Am. Univ., 544 F. Supp. 2d 25, 29 (D.D.C. 2008)), district courts

grant motions for reconsideration of interlocutorglers only “as justice requirészapitol

Sprinkler Inspection, Inc. v. Guest Servs., Inc., 630 F.3d 217, 227 (D.C. Cir. 2011) (quoting




Greene v. Union Mut. Life Ins. Co. of Am., 764 F.2d 19, 22-23 (1st Cir. 1985)).

C. Motions for Summary Judgment

Courts will grant a motion for summary judgment “if the movant shows that there is no
genuine dipute as to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P56(a). “A fact is materiaf it ‘might affect the outcome of the suit under
the governing law,” and a dispute about a material fact is genuie ‘@tidence is such that a

reasonable jury could return a verdict for the non[-Jmoving partStéele v. Schafeb35 F.3d

689, 692 (D.C. Cir. 2008) (quotirAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)).

Ona motion for summary judgment, “[t]he evidence of the non-movant is to be believed,
and all justifiable inferences are to be drawn in [levpr.” Anderson, 477 U.S. at 255 (citation
omitted). “Credibility determinations, the weighing of the evidence, and therdyaii
legitimate inerences from the facts are jury functions, not those of a judge . . . ruling on a
motion for summary judgment . . . Id. The movant has the burden of demonstrating the
absence of a genuine issue of material fact and that themoweing party “failled]to make a
showing sufficient to establish the existence of an element essential tartiyet pase, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 47BUIS

322 (1986).
In responding to a summary judgment motion, the non-moving party “must do more than

simply show that there is some metaphysical doubt as to the material fdetstishita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Accordingly, the non-moving party

must not rely on “mere allegations or denials . . . but must set forth specifistiagisg that
there [are] genuine issuels] for trialAnderson, 477 U.S. at 248 (one ellipsis omitted) (quoting

First Nat'l Bank of Ariz. v. Cities Serv. Co., 391 U.S. 253, 288 (1968)he mere existence of




a scintilla of evidence in support of the [non-moving party’s] position [is] insufititie defeat
a motion for summary judgmeras“there must be [some] evidence on which the jury could
reasonably find for the [non-movant]ltl. at 252.

. ANALYSIS

A. The Plaintiff’s Motion for Leave to File An Amended Complaintand Reopen
Discovery

The District argues that the Court should deny the plaintiff leave to filenanded
complaint because the plaintiff has not met her burden of demonstrating theaexatégood
cause” under Rule 16(b). See generBiy.’s Opp’n. Specifically, he District contends that the
plaintiff's proposed amendments “foll¢W four years of litigation, two years of discovery, a
ruling on summary judgment, and a pending motion for reconsideration,” and thereforeht‘in lig
of the procedural posture of [this] case,” the plaintiff was not diligent in seekimgeiodier
Complaint and her motion waisereforefiled “in bad faith.” Id. at 2. In responsehé plantiff
assertghatshe did not unduly delay seeking to amend her Complaint belsausequest was
made due to the fact thdhis Court requested clarity about the actual harm td fearsel by
[the District’s alleged] FMLA violations, as|[iwvas] consiafing the District’s] Motion for
Reconsideratiafi Pl.’s Reply at 12. The plaintiff further argues that “[h]er proposed
amendments further show the impact of the violations on her career advancement aihd loss
income” and that “she could not have ptedse allegations earlier because [the District] only
notified her of its new defense in its Motion for Reconsideratidd.at 13.

Under Rule 16(b), the determination of whether “good cause” exists turns on the moving

party’s diligence.SeeA Love of Food, 292 F.R.D. at 144. Thus, “the Court’s inquiry must

focus on the reasons the [plaintiff] has given[faer] delay instead of the substance of the

proposed amendmentLlurie, 589 F. Supp. 2d at 23. In other words, “Rule 16(b)’s good cause



standard focuses on the timeliness of the amendment and the reasons for its tagbyasubm
Id. (citations and quotations omitted). Additionally, if the moving party establitaeshe
acted diligentlyshemust also show that there is a lack of prejudice to the opposing Bay.

In re Papst Licensing GmbH & Co. KG Litig., 767 F. Supp. 2d 1, 8 (D.D.C. 28é4)also

United States v. Kellogg Brown & Root Servs., Inc., 285 F.R.D. 133, 136 (D.D.C. 2012) (“If the

party was not diligent, the inquiry should eéhgtitation omitted))?

Here, he plaintiff's explanation for the tardiness of her proposed amendments “falls [ ]
short of the ‘good cause’ required for allowing a plaintiff to amend [her] compladdr Rule
16(b).” Lurie, 589 F. Supp. 2d at 23—-24. Contrary to the plaintiff's posigeal!.’s Reply at
12 (“After she was notified about [the District’'s] newly discovered evidencesaight leave to
amend her Complaint . . . [and] the proposed amendments deliver on the Court’s request.”
(internal gwtation marks omittegl) she, as the District noteslid not provideany*“indication
[that she sought] to amend [her Complaint}il oral argumentsn [the District’s] motion for
reconsideratiofi Def.’s Opp’n at 3. During oral arguments, the Court iatkdthat, based on
the District’'s evidenceegarding the plaintiff’s inability tseek a promotioto Grade One
Detective due to “a freeze ¢such] promotions since 2004)ef.’s Reply a3, she would be
unable to demonstrate compensable hamadicatedn her low performance reviews in 2010
and 2012with respect to her retaliation clainThe plaintiff responded that she nonetheless
would be able to demonstrate compensable harm despite the promotional freezesbeteuse

alleged in her Complaint thaerlow performance reviews not only precluded her from seeking

31n their submissions, the parties devote a significant portion of theimamtson the futility of the plaintiff's
proposed amendments. However, because the futility of the proposedments concerns the substance of the
proposed amendments, and because the substance of the proposed améndaientactor for consideration in
the “good cause” analysis, the Coneed not consider these argume@seLurie, 589 F. Supp. 2d at 23 (citing
O’Connel v. Hyatt Hotels of P.R.357 F.3d 152, 155 (1st Cir. 2004) (noting that the Cou&t@onnellrefused “to
address whether the ameneint to the complaint would be ‘futile,” because futility is a Rule 15(a3ideration, not
a Rule 16(b) consideration”).




a promotion but also a lateral transfer to another division within #AB.MI'he Court themasked
the plaintiff to direct it to where in her Complaint she made allegationserning the inaliy
to seek a lateral transfer to another division due to the low performance reviewsghawe

plaintiff was unable to do sd&Gee generallCompl.;see alsad. 1 32 (alleging only that the low

performance reviews “hafve] prevented and will preydrd plaintiff] from being promoted in

her division” (emphasis addgd) It wasonly then that the plaintiff sought leave to file an

amended complaint. Thus, although the proposed amendments may have been in response to the
Court’sinquiry regarding thactual harm the plaintiff suffered, it cannot be said that the plaintiff
acted diligently irseekimg the proposed amendments, particuladgauseshe could have

asserted these allegationgta beginning of this litigatigrapproximately five years agwhich

she contends shristakenlythought she hadSeeA Love of Food 292 F.R.D. at 144 (noting

that “[g]ood cause’ requires a greater showing than ‘excusable negletatigniomitted)).
The Court apreciates, as the plaintifiotes that her “claims have already survived a
motion for summary judgmeitPl.’s Reply at 4; see algd. at 10(“[The plaintiff's] request to
amend her Complaint was immediate after being placed on iotittee Court’s concern].
Before that point, the Complaint waglsufficiently to defeat [the District’s] Motion for
Summary Judgmeny,”’and thatherproposed amendmentsirportedlyclarify only the
compensable harm sh#egedlysufferedanddo not assertriew causes of actighid. at 4.
NonethelesstheCourt finds ittroublingthat it was not until being threatened with potential
termination of her caghrough reconsideration of essential facts underlying her FMLA claims
that the plaintifffirst soughteave to file an amendewmplaint. Suchlegal maneuvering-
attempting to evade an adverse summary judgment n@swiing from the District’s motion for

reconsideration-haswidely been considereahninappropriatéasis for a district court to grant a



plaintiff's motion toamend her complaistubmittedwell pastthe deadlindor amenanents

designatedn the Court’s scheduling ordeeeLawrence v. Lew156 F. Supp. 3d 149, 175

(D.D.C. 2016) (*A motion to amend the complaint cannot be used as ‘an effort to evade

summary judgment.” (quotingey Airlines, Inc. v.Nat'| Mediation Bd, 745 F. Supp. 749, 752

n.9 (D.D.C. 1990)))see als@rown v. FBI, 744 F. Supp. 2d 120, 123 (D.D.C. 2010) (same).

Accordingly,theplaintiff’'s unduedelayand timingin seeking to amenkder Complaint
causeghe Court to conclude ththe plaintiff's explanation foner tardiness does not constitute
“good cause” sufficient to amend her Complaint under Rule 16(b). Because thefpiastibt
shown that she acted with diligence, “the Court’s inquiry must end, regardless bémnthet

amendment[s] will assist the factfinder or result in prejudice to the plainAfi.bve of Food

292 F.R.D. at 145 (citingellogg Brown & Root Servs285 F.R.D. at 136). Therefore, the

Court must deny the plaintiff’s motion for leave to file an amended complaint.

B. The District’'s Motion for Reconsideration

The District argues that reconsideration of the Court’s denial of its summarmémnd
motion with respect to both the plaintiff’s interference and retaliation claims ranted
because “the Catis [prior] ruling was based on inaccurate facts,” Def.’s Reply at 2, which,
when accurately considerédemonstrate that the plaintiff suffered no compensable injury,” id.
at 3. In other words, according to the District, “summary judgment should [bejez]] granted
in [its] favor” because the plaintiff's arguments asserted in the Court drderesply were
purportedly “premised on a misunderstanding ofMiRD’s leave and promotion policies during
the relevantime period.” Def.’'s Memat 2 see adoid. at 3-4 (noting that, during the relevant

time period, the MPD did not have a paid FMLA leave program and there was a promotional

4 Havingdecided todery the plaintiff's motion for leave to amertigtr Complaint theCourt need not consider her
request taeopendiscovery regarding the proped amendments



freezeprecludingadvancement to Grade | Detecivd he plaintiff responds that “[w]ith this
pending [mbtion, [the Dstrict] attempts to either: a) reargue facts and theories that this Court
has already ruled upon; or b) present theories or arguments that could have beesdadvanc
earlier[, which] . . . [tlhe law forbids.” Pl.’s Opp’n at 3. Furthermore, the plaiasiérts that
theaffidavit submitted in support of the District’'s motinaither‘constitutes ‘new evidence that
was not previously available’ or ‘newly discovered evidence’ that would support a motion for
reconsideration,” idat 4,and that th®istrict has notmade any showing that “some harm would
accompany a denial of its [m]otidor “that it will suffer any injustice if the Court denies its
[m]otion,” id. at 7.

As previously noted, “relief under Rule 54(b) is available ‘as justice requirBswisv.

Joseph J. Magnolia, IndB93 F. Supp. 2d 165, 168 (D.D.C. 2012) (quoting Capitol Sprinkler

Inspedion, Inc, 630 F.3d at 227 In deciding whether “justice requires” reversal of a prior

interlocutory order, courts assess circumstances such as “wtietleourt ‘patently’
misunderstood the parties, made a decision beyond the adversarial issues preadetad, m
error in failing to consider controlling decisions or data, or whether a congroltisignificant

change in the law has occurredti Defense of Animals v. NIH, 543 F. Supp. 2d 70, 75 (D.D.C.

2008) (quoting Singh v. George Wash. Univ., 383 F. Supp. 2d 99, 101 (D.D.C. 28@53)so

Davis 893 F. Supp. 2dt 168 (“[A] motion for reconsideration is discretionary and should not be
granted urdss the movant presents either newly discovered evidence or errors ofdattloat
need correction.”). “The burden is on the moving party to show that reconsideration is
appropriate and that harm or injustice would result if reconsideration were debiexdiet

States ex rel. Westrick v. Second Chance Body Armor, & F. Supp. 2d 258, 268 (D.D.C.

2012) (citing Husayn v. Gates, 588 F. Supp. 2d 7, 10 (D.D.C. 2008)). And motions for

10



reconsideration angot vehicles for either reasserting arguments previously raised and rejected
by the court or presenting arguments that should have been raised previously aatlrthe

Estate of Gaither ex rel. Gaither v. District of ColumBial F. Supp. 2d 5, 10 & n.4 (D.D.C.

2011).
Here,as the plaintiff noteseePl.’s Opp’n at 7the District has failed to make any
showing that “denying [its] motion for reconsideration, would somehow harm thei¢Dist be

otherwise unjust.”_Cobell v. Norton, 355 F. Supp. 2d 531, 540 (D.D.C. 2885 enerally

Def.’s Mem. (failing to address why denial of its motion would cause it harm or be unjust);
Def.’s Reply (same). Thuggenerallyunder “the relevant legal standard, then, this Court would
deny the [District’'s] motiori Id. However, because the decision to grant or deny a motion for
reconsideration is within the sole discretion of the Court, “the Court may neesdlaéct to
grant a motion for reconsideration if there are other good reasons for doind.sénd the
Court finds, based on the record irstbasethat good reasons for granting the District’s motion
for reconsideration existecauseontraryto the plaintiff's positiongeePl.’s Opp’'n at 3
(asserting that the District's motion attempt®ither‘reargue facts and theories” already
decidedor present “theories or arguments that could have been advanced earlier”), tic€Dist
motion seeks onlyo clarify “errors of. . .factthat need correction,” Davi893 F. Supp. 2dt
168,concerning the damag#satthe Court iterated wer@vailableto the plaintiff if a jury
concluded that the plaintiff was prejudiced by the District’s alleged conduct.

At the summary judgment stage, g only issue in this case [was] whether [the
plaintiff] ha[d] suffered any harm compensable under the [FMLA].” Lovelye€ol91 F. Supp.
3d at 25 (first, third, and fifth alterations in original) (citation omitted). Bseaiuwas unclear

what damages the plaintiff soughgeCompl. at 9 (requesting only “[c]lompensatory damages in

11



the amount of $525,00@sultng from the [alleged] interference and retaliation actions”
(emphasis addelj)see generallfl.’'s Summ. J. Opp’(failing to argue what monetary or
equitable relief she sought in light of the Districttsnductfor either of her FMLA claims)Xhe
Court ordered the plaintiff to file a sueply in responséo the District’s reply in support of its
motion for summary judgmeiecause|tlhe Court need[ed] additional briefing” onhe
specific remedy for th[eharm or prejudice suffered, especially where@untable remedy is
sought,” Order at 1 (May 10, 2016), ECF No. 46 .hersur+eply, the plaintiffindicatedfor the
first timethatshe sought $4,118.00, “the monetary value of the 112 hours of sick/annual leave
she useddue tothe District’s allegednterference witlherattemps to use her FMLA leave,
Pl.’s SurReply at 2 and $35,000 for “the salary increase she would have reca$vadrade 1
Detective in 2010” had the District not purportedly retaliated against her mgdierlow
performance ndews,id. at 4. Thereafterwith a clearer understanding of the damages the
plaintiff sought, the Court issued its summary judgment decisangluding that a reasonable
jury could find that the District’allegedwrongful conduct was compensable through both
monetaryrelief, seeLovely-Coley, 191 F. Supp. 3d at 25-26 (i.e., “the value of each hour of
leave [the plaintiff] unnecessarily used” and “the amount of salary increase slithaoe
received upon a proper, noetaliatory performance evaluatignandequitable reliefsee id.
(i.e., “the restoration of the plaintiff's annual and sick leave hours” or “promgtregarding
both the plaintiff's interference and retaliation clairaspectively

Although te plaintiff was afforded aopportunity to clarify the damages she sought, an
essential element of botf her FMLA claims, the District wasot provided aimilar
opportunity to respontb theplaintiff's assertionswhich the Courteiteratesvere made for the

first time in the hesurteply. Therefore, any prejudice the District may have sufferadt

12



having the opportunity to clarify the facts surrounding the MPD'’s policies durengetevant
time period as they relate to the plaintiff's clairs remedied by the filing dhe District’s

motion for reconsiderationSeeCampbellex rel.Jackson v. Hoffman, 61 F.3d 915 (Table),

1995 WL 441415, at *2 n.2 (10th Cir. July 12, 1995) (noting that the plaintiff “had the
opportunity to fully respond . . . on his motion for reconsideration”).

Furthermorein its summary judgment briefinghe District did not arguhat the MPD
did not have a paid FMLA leave programnthe time relevant to this caseeDef.’s Summ. J.
Mem. 78 (asserting that the plaintiff failéd allege monetary losses or seek equitable relief
which are the only damages recoverable under the FMLA); seBalse Summ. JReplyat 2-
4 (same)or that there was a freeze alhpromotions to Grade One Detectahering the relevant
time peroid seeDef.’s Summ. JMem. at 7(arguing that only “a rating below ‘Meets
Expectations™ could preclude the plaintiff from promotion according to the MP&/smging

order);see als®ef.’s Summ. JReplyat 3(contending that the plaintiff “has no injury

compensable under the [FMLA]ebauséthe [FMLA] quite clearly does not allow for non-
economic compensatory or symbolic damages”). ThedDtstrict isnot “reargu[ing] facts and
theories tht the Court already ruled upon,” Pl.’s Opp’n aasthe factsit has now offered

clarifying the MPD’s policiesvere not previously before the CowgéeEstate of Gaither771 F.

Supp. 2d at 10 (“In this Circuit, it is well-established that ‘motions for reconsoiefathatever
their procedural basis, cannot be used as ‘an opportunity to reargue facts and upearies
which a court has already ruled . . . .” (citation omittesBEalsoSingh 383 F. Supp. 2d at 101
(“[W]here litigants have once battled for the court’s decision, they should nb#frequired,
nor without good reason permitted, to battle for it again.” (citation and internal quotar&a m

omitted)). And although the District'§acts clarifing the MPD’s policies during the relevant

13



time periodcouldhave been advanced earliRule 54(b)’s approach to the interlocutory
presentation of new arguments as the case evolves can be more flexible, refleéimhngtant
power of the rendering district court to afford such relief from interlogytmlgments as justice

requires.” Cobell v. Jewell, 802 F.3d 12, 25 (D.C. Cir. 2015) (quoting Greene v. Union Mut.

Life Ins. Co. of Am., 764 F.2d 19, 22 (1st Cir. 1985) (Breyer, A¥cordingly, because “justice

[so] requireg’ Davis, 893 F. Supp. 2d at 168, consideration of these additional facts and
arguments, the Coumust grant the District’s request thatatonsideits ruling on the District’s
summary judgment motion

C. The Court’s Denial of the District's Summary JudgmentMotion

Having determined that reconsiderationtsfruling denying the District's motion for
summary judgmeris warranted, the Court will noassessvhether the facts clarifying the
MPD'’s policies during the relevant time period alteipiti®r conclusions. In making this
determinationthe Court notes that “[u]nder both the interference and retaliation theories, the
FMLA affordsrelief only for actual damagésand thus, “[p]rejudice to the employee is a

necessary element of these claims.” Roseboro v. Billington, 606 F. Supp. 2d 104, 108

(D.D.C. 2009) (citation and footnote omitted). “An FMLAolation prejudices an employee
only when the ‘employee loses compensation or benefits by reason of the violat@nssus
other monetary losses as a direct result of the violation, or suffers some logdagreent

status remediable through appropriagaitable relief.” 1d. (quotingReed v. Buckeye Fire

Equip., 241 F. App’x 917, 924 (4th Cir. 2007)). With this backdrop, the Court will address in
turnthe District’s clarifying facts with respect to both the plaintiff's interfeesand retaliation

claims

14



1. The Plaintiff's Interference Claim

In its prior summary judgment ruling, the Coruted:

There is at least a genuine dispute as to whether [the plaintiff] properlgcetedbke

FMLA leave to care for her daughter, as well as whether the defthdanduct deterred

the plaintiff from taking FMLA leave-thereby compelling her to use sick and annual

leave hours. If so, a reasonable jury could find that the [District’s] allegetlct

prejudiced the plaintiff because she was forced to use sickranal leave hours that

she otherwise would not have taken, and that this loss in benefits is compensable through

monetary relief, such as the value of each hour of leave she unnecessarily used, or

equitable relief such as the restoration of the plaistdfinual and sick leave hours.
Lovely-Coley, 191 F. Supp. 3d at @&tations omitted) In responséo that ruling, he District
asserts that “the FID had no paid family leave program during the relevant time period, and did
not implement one until 2014,” and therefore, the “plaintiff was not forced to use sick ant annua
leave hours that she otherwiseulbnot have taken.” Def.’s Mem. at 3. In other words,
“[blecause there was no separate bank of paid family leave or ‘FMLA leave’ foraihéfpto
use,” she “would have used these same sick and annual leave hours as family leave under t
policy in existence at the timeJd.

Although there still remain genuine disputes “as to whether [the plaintiff] gyoper
elected to take FMLA leave to care fogr daughter. . . as well as whether the [District’s]
conduct deterred the plaintiff from taking FMLA leave—thereby compellingcdhese sick and
annual leave hourslovely-Coley, 191 F. Supp. 3d at 26¢ plaintiff has failed to show that
she was prejudiced lilie District’'salleged interferencthat caused her to suffaross in either
benefits or compensation. By taking her personal sick and annual leave balancéaioheare
daughter, the plaintiff received monetary compensatiohdoleave. Had she taken her FMLA
leave, whichwould have been without paseeDef.’s Mot.,Attachment(* Att.”) 3 (Affidavit of
Matthew Miranda (“Miranda Aff.”)) 1 4 (a Special Assistant Manager in tiRDigtatingthat

there was no paid FMLA leave during the rele/time period)see alsd’l.’s Opp’n, Att. 1
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(Declaration of Fulvia Brooks (“Brooks Decl.”)) (atiredDetective Sergeant in the MPD failing
to dispute the District’s assertion that there was no paid FMLA leave duringleliant time
period),the plantiff would not have received any compensation. Thus, the District’s alleged
interference did not “cause|] [the plaintiff any] loss of compensation.” Roseb08 F. Supp.
2d at 112. And, even if a jury concluded that the plaintiff suffered a logafits, se®l.’s
Opp’n at 5 (“[The]plaintiff did not have to use her persosi@k and annual leave balancehe
could have used her personal sick and annual leave for another time that did not adacety
or medical emergency(citing Pl.’s Opp’n, Att. 1 (Brooks Decl.) 4))), this loss in benefits
would not be “compensable through monetary relief, such as the value of each hour [phéeave
plaintiff] unnecessarily used or equitable r¢jiefuch as the restoration of the plaintiff's annual
and sick leave hoursl’ovely-Coley, 191 F. Supp. 3d at 25 (citations omitted), without the
plaintiff having to reimbursthe Districtfor the compensation she received for taking her paid
annual and sick leave. Otherwise, the plaintiff would receive dfallnn regards¢o the amount
of compensatioshe was entitled to receivaf awarded monetary relieh the value of the
hours used, the additional compensatiba would receiveand if awarded equitable relief
through theestoation of the hours usethe money already received foring the hours and the
added benefit afeusing those restored hours. Consequently, the plaintiff has not demonstrated
that she was prejudiced by the District’s alleged interferencehieatontends resulted in a loss
of benefits or compensation, and therefore, summary judgment should have been enteced in fa
of the Districton the plaintiff's interference claim
2. The Plaintiff's Retaliation Claim
The Court previously concluded that “there remains a genuine dispute/astter the

performance evaluatisrhurt [the plaintiff's] candidacy for promotiat the timeshe received
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those reviews, which occurred well before her performance reviews were amended.
Lovely-Coley, 191 F. Supp. 3d at 25. The Court further deterntivegd

[a] jury could reasonably find that the plaintiff was prejudiced because the

defendant “prevented the [plaintiff] from advancing to a [more senior position]”

in 2010 and 2011, and such a denial is compensable through monetary relief, such

as the amont of salary increase she would have received upon a proper,

non+etaliatory performancevaluation, or equitable relief such as a promotion.
Id. at 26 (citations omitted). The District argues that the “plaintiff was not a caadaftat
promotion betwer the time her performance reviews were issued and when they were
amended,” Def.’s Mem. at 4, because “[tlhere has not been a Detective Grade Oranselecti
process since sometime in 200g¢gle id (citing Def.’s Mot., Att. 3 (Miranda Aff.) T 8).

Similar o the circunstances surrounding hieterference claim, the plaintiff has failed to
demonstate that the District’s alleged retaliatory conduct prejudicecseequired under the
FMLA, becausehte plaintiff does not dispute that there was “a freeze erfdhmal Grade |
selection process.Pl.’'s Opp’n, Att. 1 (Brooks Decl.) 1 9n any eventeven though the
plaintiff alleges that her low performance reviews “prevent[ed] her franglromoted in her
division,” Compl. § 32, she was not a candidate for promotion to Grade | Detective due to the
freeze on such promotions. Therefore, contrary to the Court’s prior conclusion, thi plasnt
not shown that “[a] jury could reasonably find theite] was prejudicetby the District’s
alleged retaliatory catuct, which purportedl{prevented[her] from advancing to a [more
senior position]’ in 2010 and 20T1Lovely-Coley, 191 F. Supp. 3d at 26 (quoting Pl.’s

Surreply at 3). Accordingly, summary judgment shaltbhave been granted in the District’s

favar on the plaintiff's retaliation claim

5 In heropposition, the plaintiff relies oAli v. Carnegie Institution of Washingtp809 F.R.D. 77, 86 (D.D.C.

2015), for the proposition th#tte District's argument regarding the promotional freeze nhesignored because it

is a new argument. Pl.’s Opp’n at Bowever, the plaintiff's reliance on this case is to no avail bedhes€ourt
(continued. . .)
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V. CONCLUSION

In sum, theCourt must deny thplaintiff's motion for leave to file an amended
Complaint because her explanation for her tardiness in bringing the proposed ameddments
constitute “good cause” under Rule 16(b). Additionally, the Court must grant the ti3istric
motion for reconsideration because “justice [s0] requiiBayis 893 F. Supp. 2d at 168,
consideration of the facts clarifying the MPD’s policies during the rateuae period.Finally,
because the plaintif6 unable to make a showitigat the District’s alleged conduct prejudiced
her in a way that is compensable by either monetary or equitable relief asddguthe FMLA,
the Court vacates its prior denial of summary judgment and enters summamngpniaigfavor of
the Districton bothof the plaintiffs FMLA claims

SO ORDERED on this 9th dayf June, 2017.

REGGIE B. WALTON
United States District Judge

(...continued)
has already concluded that “justice requir&avis 893 F. Supp. 2d at 168onsideration of this clarifying fact
regarding the MPD’gromotionpolicies during the relevant time perio8eesupraPart 111.B.

6 The Court has contemporaneously issued an Order consistent withetiisrivhdum Opinion.
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