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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PACIFIC MARITIME ASSOCIATION,
Plaintiff, Civil Action No. 12-1477 (BAH)
V. Judge Beryl A. Howell

NATIONAL LABOR RELATIONS BOARD,

Defendant.

MEMORANDUM OPINION

This case arises out of a plige between two labor unions: the International Brotherhood
of Electrical WorkersLocal 48 AFL-CIO (“theIBEW”) and the International Longshore and
Warehouse Union thelLWU”). The plaintiff, Pacific Maritime Association (“PMA”), is a
“multi-employercollective bargaining agent” for “stevedore companies, marine terminal
operators and maintenance contractors who employ longshoremen and otheresatégori
dockworkers.” Compl. for Declaratory & Injunctive Relief (“Compl.”) § 5, E€&. 1. One of
PMA’s members is ICTSI Oregon, Inc. (“ICTSI”), which is the operator of Treah® at the
Port of Portland“the Port”). Statement of P. & A. in Supp. Def.’s Mot. Transfer Venue (“Def.’s
Mem.”) at 2, ECF No. 13- The PMA and the ILWU assertedearly 2012hat their collective
bargaining agreement requires ICTSI to assign certain disfretfér work”to ILWU-
represented employeésld. At the same timethe Portand the IBEW have claimed that the
Terminal 6 lease agreement between IBEW and the Portesdioé same work to be assigned

to IBEW-represented employeek.

! Reefer work involves “plugging in, unplugging, and monitoring refrigeratqub#iny containers.” Def.’s Mem. at
1.
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In May 2012, this dispute culminated with the ILWU filing unfair labor practicegesa
with the defendant National Labor Relations Board (the “Board”) against E\& IEBeeCompl.
1 14. Following an administrative investigatidiour days ohearingsefore a Board hearing
officer in Portland, and the submission of the hearing officer’s report on the hetnm@nard
issued a decision on August 13, 2012, pursuant to 29 U.S.C. § 160(k), which granted the
disputed work to the IBEWepresented employeekl. § 27 seeDef.’s Mem. at 5 In June
2012, while the Board’s decision was still pending, the PMA and the ILWU filed aacivdn in
the District of Oregon against ICTSI, seekingehforce certain arbitration awards that had
determined that the disputed reefer work should be performed by ILWU empl&eszef.’s
Mem. at 23. That action and at least two other related actions are currently pendirggthefo
same judge in the District of Oregon. Def.’s Mem. at 6—7.

In the instant action, the plaintiff challenges the validity of the Boakdust 13, 2012
decision on the grounds that “the Board acted in excess of its delegated powersrang toont
specific statutory language Compl.  43. The defendant has moved to dismiss the plaintiff's
complaint for lack of subjeatatter jurisdictionthough that motion is not yet ripe for decision.
SeeECF No. 20.Presentlyending before the Court is the defendant’s Motion to Transfe
Venue, ECF No. 12, and for the reasons discussed below, the Court gramtstibiat

l. VENUE MAY BE ADDRESSED BEFORE SUBJECT-MATTER JURISDICTION
IS DETERMINED

First, the Court will discuss whether it is appropriate to address the question of venue

beforedeciding the defendant’s challenge to the Court’'s subjpadter jurisdiction.

2 The plaintiff has requested an oral hearing on the defendant’s motiamsfer. SeePl.’s Opp’n to Def.’s Mot. to
Transfer Venue (“PIs Opp’n”) at 1 n.1, ECF No. 15. The Court denies this request sinogetheranda filed in
connection with this motion, and the record herein, provide an ampefbathe Court’s resolution of this motion.
Seel CvR 7(f).
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The Supreme Court has firmly established that “a federal court has leevehpdse
among threshold grounds for denying audience to a case on the nm@mischem Int’l Cov.
Malay. Int'l Shipping Corp.549 U.S. 422, 431 (2007) (quotiRghrgas AG v. Marathon Oill
Co, 526 U.S. 574, 585 (1999))n Sinochemthe Court held that “a district court has discretion
to respond at once to a defendafisim non conveniendea, ad need not take up first any
other threshold objection,” including “whether it has authority to adjudicate the.tddsat
425. The unanimouSourt reasoned that “[d]ismissal short of reaching the merits means that the
court will not ‘proceed at all’ to an adjudication of the cause,” and therefored|vjag aforum
non convenienmotion does not entail any assumption by the court of substantiveldelaring
power.” Id. at 431, 433.

Thus, the D.C. Circuit has acknowledged thminochentfirmly e stablishes that certain
non-merits, nonjurisdictional issues may be addressed preliminbdatause ‘[jJurisdiction is
vital only if the court proposes to issue a judgment on the mérfaib. Citizen v. U.S. Dist.
Court for D.C, 486 F.3d 1342, 1348 (D.C. Cir. 20@3@)teration in original) (internal quotation
marks omittedfquotingSinochem549 U.S. at 431). Alsoiree Sinochenwas decided, its
reasoning has been extended in this Circuit to motions for venue transfer under 28 U.S.C.

§ 1404° SeeSpaeth v. Mich. State Univ. Coll. of La®45 F. Supp. 2d 48, 52-53 (D.D.C. 2012)
(deciding to addresseverance and transfer prtorsubjectmatter jurisdiction)Shay v. Sight &
Sound Sys., Inc668 F. Supp. 2d 80, 82 (D.D.C. 2009) (addressing motitarisfer venue
uncer 8 1404(a) before addressing challenge to sulpjetter jurisdiction)Aftab v. Gonzalez

597 F. Supp. 2d 76, 79 (D.D.C. 2009) (“Although the defendants have moved to dismiss for lack

% The Supreme Court stated$inochenthat “Congress has codified the [comraw] doctrine [offorum non
conveniensand has provided for transfer, rather than dismissal, when a sidézaf court is the more convenient
place for trial of the action.’'Sinochem549 U.S. at 430. Ik to this overlap between the doctrindarfim non
conveniengnd transfer under 28 U.S.C1804, one could justifiably rea@inochenitself to apply to motions to
transfer venue.
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of subjectmatter jurisdiction, the motion to trsfer venue under § 1404 may be addressed
first.”); see alsaCheney v. IPD Analytics, LLG83 F. Supp. 2d 108, 117 (D.D.C. 2008)
(“Courts have discretion to resolve issues such as venue that do not affect thehtleeitcase,
without deciding the matteaf personal jurisdiction.”).

The Court inSinochenobservedhat the difficulty and complexity of thesges
pertaining to jurisdictiomwill often dictate whether those jurisdictional questions or other,
threshold, normmerits issues may be decided firsstead. The Court stated that if “a court can
readily determine that it lacks jurisdiction over the cause or the defendant, thequase
would be to dismiss on that groundSinochem549 U.S. at 436. “But where subjeutitter or
personal jurisdiction is difficult to determine, afmdlum non conveniensonsiderations weigh
heavily in favor of dismissal, the court properly takes the less burdensome cddrsélie
lessonfrom Sinochenis thus a practical one: as long as a court’s disposition of an action is
based on a threshold, namerits issue-thereby eschewingny “assumption by the court of
substantive ‘landeclaring power,”id. at 433—the court may (and should) consider which
course would best serve the interests of judicial efficiei@®e also Aftalb97 F. Supp. 2d at 79
(“Adjudicative efficiency favors resolving the venue issue before addgegdiather subject
matter jurisdiction exists.”)In the instant actioras the discussion below makes cl@adicial
efficiency strongy favorsdeciding the defendant’s Motion to Trans¥&nueprior to addressing
the defendant’'shallenge to the Courtsubjectmatter jurisdiction.

. APPLICATION OF LEGAL STANDARD FOR VENUE

Having determined that it is appropriate to assess venue before subjétat-
jurisdiction, the Court will now discuss whether a venue transfer is warranted.

A case may be transferreddaoother venugf]or the conveniencef partiesand
witnesses, in the interest justice.” 28 U.S.C. § 1404(a). “The decision whether or not to
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transfer the case to another judicial district pursuant to 28 U.S.C. § 1404(a) isahiacye’ In

re DRC, Inc, 358 F. App’x 193, 194 (D.C. Cir. 2009). “A transfer in derogation of proper venue
in the District of Columbia must be justified by pauiar circumstances that render the forum
inappropriate by reference to considerations specified in the statdtelf deciding a motion to
transfer venue under1&104(a), a court must first determine whether the transferee district is one
where the awon “might have been brought,” 28 U.S.C. § 1404(a), and then must balance the
private and public interests involved in the proposed transfer to determine “whether the
defendant has demonstrated that considerations of convenience and the interest stijystid

a transfer,/Barham v. UBS Fin. Sery2196 F. Supp. 2d 174, 178 (D.D.C. 2007).

A. This Action “Might Have Been Brought” in Oregon

For venue purposes, a civil action may be brougter alia, in “a judicial district in
which a substantial part of the events or omissions giving rise to the claimesaura
substantial part of the property that is the subject of the action is situi&tl’S.C.

8 1391(b)(2). With reference to that provision, the plaintiff contends that this actimeislge
limited in geographic scope becauses ih narrow challenge the Board’s August 13, 2012
decision, which was issued in Washington, DThereforethe plaintiff's position is that its
“complaint does not challenge or debate any event that occurgdenaf the District of
Columbia.” Pl.’s Opp'n at 9.

Such a blinkered perspective, however, does not acknowledge the broader context of this
dispute. Although the final act transpired in the defendant’s Washington, D.C. headqtizeter
rest of the @y was set elsewhere. In particular, this case ultimately centers on a $gdube an
Portland, Oregon, the location where the Board bBetdnsivehearings to inform its decision
and where the hearing officer prepared her report. Moreover, Paglaretisely where the
immediate effects of the Board’s decision were felt and where issues telthedBoard’s
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decision continue to be litigate&ee, e.gFC Inv. Grp. LC v. Lichtensteid41 F. Supp. 2d 3,

11 (D.D.C. 2006) (“In determining ‘whether the events or omissions are sufficgetibfantial

to support venue under [28 U.S.C. 8§ 1391], a court should not focus only on those matters that
are in dispute or that directly led to the filing of the action. Rather, it shouldwéweentire
sequence of events underlying the claim.” (internal quotation marks omugatjr{gMitrano

v. Hawes 377 F.3d 402, 405 (@ Cir. 2004))). In this case, these events include: “[t]he disputed
work . . . the administrative investigation of unfair labor practicarges, the alleged unlawful
conduct, the pending 10(l) court injunctive proceedings, and the Section 10(k) hearing.” Def.’s
Mem. at 15. Since the sequence of events underlying the plaintiff's claim t@ekghtaost
exclusively in Oregorthis action‘might have been broughthere.

B. Private-Interest Factors Weigh in Favor of Transfer

Next, the Court must assess the balance of the piiviatiest factors implicated by the
proposed transfer of this action. Thdaetors traditionally include:

(1) theplaintiffs’ choice of forum, unless the balance of convenience is strongly

in favor of the defendant; (2) the defendant’s choice of forupmwvii@ther the

claim arose elsewhere; (#e convenience of the parties; (6@ convenience of

the witnesses, buinly to the extent they may actually be unavailable for trial in
one forum; and (6) the ease of access to sources of proof.

Foote v. Chu858 F. Supp. 2d 116, 121 (D.D.C. 2012). At the outset, the Court agrees with the
partiesthat neither the fifth nor the sixth factors meaningfully apply to this acticause this

case will almost certainly be resolved as a matter oH#wvere will be no need for withesses or
access to “sources of proof” beyond electronically filed documents. Additionallyenpary

disputes that the fourth factor (convenience of the parties) is essemgiathal in this case; if



anything, this factor would militate toward transfer because the plaintiff isstbga California,
and it does business primarily in California, Oregon, and Washin§eeCompl. 1 5-6.

Next, although “[t]he plaintiff's choice of forum is afforded great deference, that.
choice is conferred less deference by the court vah@aintiff's choice of forum is not the
plaintiff's home forum.” Stockbridge-Munsee Cmty. v. United Sta5&8 F. Supp. 2d 44, 47
(D.D.C. 2009) (internal quotation marks omittesBe alsdJnited States v. H & R Block, Inc.

789 F. Supp. 2d 74, 79-80 (D.D.C. 2011) (giving deference to plaintiff’'s choice of forum when
(1) the plaintiff was the federal government and had substantial ties to the Dis@umiuofibia,;

and (2) the action involved a challenge to a merger of two national corporationsingparat
national marketplace that would have nationwide antitrust intjdits). As discussed, the
plaintiff's home forum would bée Northern District o€alifornia. SeeCompl. 1 6; Pl.’s Opp’'n

at 11 n.7 (“PMA’s ‘home forum’ is San Francisco, California, where the association i
headquartered.”)

Moreover, although the decision at issue in this action was made in Washington, D.C.,
“any role played by officials in the District of Columbia is overshadowed biatti¢hattheir
decisions were based on work done by government employees” in Oregon—most notably the
four days of earings held by the Board’s Portland office that were the basis for the8Board
August 13, 2012 decisiorAirport Working Grp. of Orange Cnty., Inc. v. U.S. Dep’t of Defense
226 F. Supp. 2d 227, 230 (D.D.C. 200¢ also Stockbridge-Muns&93 F. Supp. 2d at 47
(“Though the administrative action at issue in this case arose in Washingtaml{hreal
connection [the] lawsuit has to the District of Columbia is that a federal abeadguartered
here . . . is charged with generally regulating and overseeing the [adativedtprocess.”

(alterations in original) (quotinBeLoach v. Philip Morris C9.132 F. Supp. 2d 22, 25 (D.D.C.

* The plaintiff made clear that it “agrees with the Defendant that oivgtp interest factors (1), (2), and (3) are
relevant to its motion.” Pl.'s Opp’n at 10 n.6.
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2000))). The plaintiff relies heavily upd@dreater Yellowstone Coalition Bosworth180 F.
Supp. 2d 124 (D.D.C. 20019r its insistene that venue is proper in thigdirict. SeePl.’s

Opp’n at 11-12. dlike the plaintiffs inGreater Yellowstonéhoweverthe plaintiffin the

instant actiorhas no offices or other ties to the District of ColumlS8ae Greater Yellowste
180 F. Supp. 2d at 128oting that “two of the five plaintiffs . . . have offices in the District of
Columbia,” and distinguishing contrary cases on that basT$)is is a case where “the local
population [ofOregon facels] specific injury ofa particularly local nature either as a result of,
or upon enjoinment of, [the defendant’s] challenged actiOty Mesa584 F. Supp. 2d at 127,
and therefore this case’s connection to the District of Columbia is atteffublienice, because
the Distri¢ of Columbia is not the plaintiff's home forum, and because the District of Columbia
has only arattenuatectonnection to this controversy, the plaintiff's choice of forum is not

entitled todeference, and that factor weighs in favor of transfer

® Additionally, all of the other cases relied upon by the plaintiff for itsiaent that its choice of forum in the
District of Columbia is entitled to deferemavere challenges to the rulemaking of a federal ageBeg.Nat'l Ass'n
of Home Builders v. ERA&75 F. Supp. 2d 173 (D.D.C. 2009tay Mesa Prop. L.P. v. U.S. Dep't of Interi&84

F. Supp. 2d 122 (D.D.C. 2008 kiachak Native Cmty. v. Dep’t of Inier, 502 F. Supp. 2d 64 (D.D.C. 200The
Wilderness Soc'y v. Babhitt04 F. Supp. 2d 10 (D.D.C. 2000). These cases noted that a federakimtgraven
when focused upon a narrow geographic drag’a national dimension” because the notiselcomment process
is nationwide, and the forwaitdoking rule that results from the process can potentially apply dirtectll areas of
the country.Compare Akiachaks02 F. Supp. 2d at 688 (noting “the national rulenaking process DOI engaged
in when formuating the regulation”)Wilderness Society04 F. Supp. 2d at 15 (“[¢ entire rulemaking process
had a national dimension as comments were received from all 50 states mchpatings were held both inside
and outside Alaska.”yith Abusadeh v. Chiff, No. 062014, 2007 WL 211036, at *6 (D.D.C. July 23, 2007)
(granting motion to transfer because “Plaintiff's complaint da¢sssert a general, brehdsed challenge to
immigration policies or regulations” but rather “focuses solely om#figs application for naturalization and asks
simply that this Court require Defendants to immediately finishcachtinghis application”). Venue in this District
is more appropriate when the action challenged is an agency ruhgnvelkh national implicatios, rather than an
agency adjudication of a dispute between two localized pafiesSave Our Cumberland Mountains, Inc. v. Lyjan
963 F.2d 1541, 1551 (D.C. Cir. 1992) (acknowledging the distinction betitheenational rulemaking context”
and “situaton-specific litigation”).

® When a case involves a challenge to federal agency action, the extent to whidrcartdfens deference upon a
plaintiff's choice of forum depends upon the litigation’s connectiothé transferee venue. This latter question,
turn, depends upon whether the federal agency action in question bealidracterized as local or national in
nature. In this way, the privateterest factor of the plaintiff's choice of forum can, in the context dfalenge to
federal agencyaiion, overlap heavily with the publiaterest factor of the local interest in having localized
controversies decided at home.
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The defadant’s choice of forum (Oregon), on the other hand, is the true locus of this
dispute. As the defendant points out, that is where the two unions and the disputed work are
located, and it is also where the alleged unlawful conduct and the entified&eg- and
administrative process underlying the Board’s decision took ptaeeDef.’s Mem. at 12, 15.
Furthermore, the defendant’s preference to litigate this action in Oregoertasnly. . .more
logical . . . in light of the ongoing [related litigation] in that districtWada v. U.S. Secret Serv.
525 F. Supp. 2d 1, 14 (D.D.C. 2007). Thihwe $econd factor, as well as the third faetor
whether the claim arose elsewhe#igoth weigh in favor of transfer. For these reasons, on
balance, the privatmteres factors generdl weigh in favor of transfer.

C. Public-Interest Factors Weigh in Favor of Transfer

Finally, the Court must assess the pubiterest factors that are implicated by the
defendant’s request to transfer this action. Those factors havedsezibed traditionally as
“(1) the transferee forum'’s familiarity with the governing laws and the greydof related
actions in that forum; (2) the relative congestion of the calendars of the pdiamisieree and
transferor courts; and (3) the locaterest in deciding local controversies at honfeobte 858
F. Supp. 2d at 123.

The first of these factors, and particularly the aspect of that factor redettie
pendency of related actions in [the transferee] forum,” is of paramount andlmgeooncern in
the context of this caséAs discussed abovdd plaintiff in the instant action challenges the
validity of the Board’s August 13, 2012, decision, but the validity of that decision tattdi
litigation currently ongoing in the Districf Oregon. One of the cases currently pending in
Oregon International Longshore & Warehouse Union v. ICTSI Oregon, Ma. 3:12ev-1058,
is an effort by the ILWU and the PMA to enforce arbitration awards againBotth@nd ICTSI,
which conflict withthe Board’s August 13, 2012, decision. As the defendahk instant
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actionpoints out, in its most recent responsive pleading, “ICTSI relies upon the BoartiksSec
10(k) decision, arguing to the District Court that the Court may not confirm thardigation
rulings as a matter of law because the Board’s contrary Section 10i&pddoumps those
rulings.” Def.'s Mem. at 7. Hence, the validity (and consequent preemptive efféwt) o
Board’s decision is of the utmost importancatdeast ongf not more, of the pending Oregon
actiors.

The most pressing practical concern is theatgferring this action to tretewardshipf
the District of Oregomwvill prevent inconsistent judgments. An inconsistent judgment would
potentially impose chaotic effects on the interrelated webdligffutes amongst PMA, the labor
unions, the Port, and the Boar@wost all of whicharepending in the District of Oregon, and
manyof which depend, in one way or another, upon the Board’s August 13, 2012 decision.
“[G]i ven the risk of inconsistent judgments attendant with retaining this case, the @wuesa
to the principle that ‘[t]he interests of justice are better served when a temesfsrred to the
district where related actions are pendindg=éd. Hous Fin. Agency v. First Tenn. Bank Nat'l
Ass’n 856 F. Supp. 2d 186, 195 (D.D.C. 2012) (quoRagffin v. Microsoft Corp.104 F. Supp.
2d 48, 56 (D.D.C. 2000)).
1. CONCLUSION

For the reasons discussed above, the District of Oregon would be a more appropriate
vente in which to litigate this action. Thuke defendant’s motion to transfer will be granted.

An appropriate Order accompanies this Memorandum Opinion.

Date: Novembe?RO, 2012

Isl {5’/)/)“/’ / f\/ ////;//// )
BERYL A. HOWELL
United States District Judge
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