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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RALLS CORPORATION
Plaintiff,
V. Civil Action No. 12-1513ABJ)
COMMITTEE ON FOREIGN

INVESTMENT IN THE
UNITED STATES et al,

s T N N N N N N N N N N

Defendans.

MEMORANDUM OPINION

This action is before the Court on defendants’ second motion to dismiss.

Plaintiff Ralls Corporation (“Ralls”) isa Delaware corporation owned by two Chinese
nationals In March 2012, Rallentered into a transaction involving the acquisition of several
windfarm projects located in the vicinity of a U.S. Naval installation in OregonfenRalls
planned to installwind turbines manufactured by the&Chinese companyvith which it is
affiliated. Ralls filed its original complainend motionfor temporary restraining order to
challengean ader issued by the Committee on Foreign Investment in the United States
(“CFIUS”) on August 2, 2012, under the Defense Production Act of 1950, also knowa as th
“Exon-Florio Amendment On July 25, 2012, CFIUS found that the transaction posed a
national security risk to the United States, and on August &sited an amendedder
establising mitigation measure®alls was required to follow pending further action thg
President. President Barack Obanthenissued an wler under section 721 of the Defense

Production Act of 1950 (“section 721") “prohibiting” the transaction.
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Ralls withdrew its motion for temporary restraining order and filed amended
complaint,challenging both the CFIU&mendedorderand the President’s order on the grounds
that they wereultra vires, issuedin violation of the Administrative Procedure Act, an
unconstitutional violation of Ralls’s right to equal protection under the Fifth Amentiof the
Constitution of the United States, and an unconstitutional deprivation of property without due
process under the Fifth Amendment.

In its order dated~ebruary 22, 2013he Court dismissed all of Ralls’s claims challenging
the CFIUSamended order as moot because the CFod&er was expredy revoked by the
President’s ader. Order (Feb. 22, 201f)kt. # 45]. The Courtalsodismissedhe ultra vires,
Administrative Procedure Act, and equabtectionchallenges to the President’sder for lack
of subject matter jurisdictrobecause the finality provision in section 721 bars judicial reefew
the merits of the President’s decisidll.; see generallAm. Mem. Op. (Feb. 26, 2013) [Dkt. #
48]. But the Court found thahe finality clause in section 721 diwbt bar judicial reviewof
Ralls’s claim that the issuance of the Presidentisler violated the due procedause and the
Court permitted that pordn of Ralls’s complainto proceed to the merits. Am. Mem. (peb.

26, 2013)t 33-35.

Defendants have now filed a motiondizsmiss theaemaining claimand thatmotion has
been fully briefed by the partiesBecause Ralls has not alleged that it was deprived of a
protected interest and because, even if the Court were to firedezted interest, Ralls received
sufficient proces$efore the deprivation took place, the Court will grant defendants’ motion to

dismiss.



BACKGROUND

The statutory background and tfects alleged in the Amended Complaire set out in
detail in the Cort’s previousMemorandum OpinionRalls Corp. v. Comnon Foreign Inv. in
the United State926 F. Supp. 2d 71, /82 (D.D.C. 2013)so what follows is simply brief
summary of thévackgroundhat isrelevant to the currently pending motion.

l. Statutory Background

Section 721 of the Defense Production Act of 1950, also known as the-Fion
Amendment,” establisheGFIUS. Section 721 gives CFIUS and the President the authority to
take action in connection with a “covered transaction,” which is defined as “anyemerg
acquisition, or takeover . . . by or with any foreign person which could result in fomgolof
any person engaged in interstate commerce in the United States.” 50 Bpp.@2170(a)(3)
(2012).

CFIUS is a committee comprised of the Secretaries of Treasury, Homelandty$ecuri
Commerce, Defense, State, Energy, and Labor; the Attorney General dhited States; the
Director of National Intelligence; and the heads of any other executive mepartagency, or
office the President determines to be appropriate;their designees. 50 U.S.Cppa
§ 2170(k)(2)* CFIUS review of a covered transactiamde initiated in two ways. First, any
party or parties to the transaction may initiate a review by submitting a written notilse to
chairperson of theommittee. 1d. §2170(b)(1)(C)(i). Alternatively, the President or CFIUS
itself may initiate a reew. Id. §2170(b)(1)(D). Once review has been initiated, the statute
grants thecommittee thirty days to review the transaction to determine its effects on the national

security of the United Statesd. § 2170(b)(1)(A), (E). If the review results andetermination

1 The Secretary of Labor and Director of National Intelligence are naonyax officio
members. 50 U.S.C. app. § 2170(k)(2).



that the transaction threatens to impair the national security of the United &tdtéisat the
threat has not yet been mitigated, doenmittee must conduct an investigation of the effects of
the transaction on national security and “tak®/ necessary actions in connection with the
transaction” to protect national securitid. 8 2170(b)(2)(AHB). The statute expressly grants
CFIUS the authority to “negotiate, enter into or impose, and enforce any agreeroendition
with any partyto the covered transaction in order to mitigate any threat to the nationalyseturit
the United States that arises as a result of the covered transadtiorg2170()(1)(A). The
investigation must be completed within 45 daigs.§ 2170(b)(2)(CY

After CFIUS completes its investigation, it is required to submit a report to €s1gn
the results of the investigation or submit the matter to the President for decision. .G0dpis
§2170(b)(3)(B). Section 721 grants the President the authority to “take such action for such
time as the President considers appropriate to suspend or prohibit any coveretidratisat
threatens to impair the national security of the United States,” so long asiehfat: (1) there
is credible evidence thatdds him to believe the foreign interest exercising control might take
action that threatens to impair the national security; and (2) other provisions aftii® Inot
provide adequate and appropriate authority to enable him to protect the natimnay.s Id.
§2170(d)(1), (4). The President is required to announce his decision no later than fifteen days
after the CFIUS investigation is completdd. 8 2170(d)(2).

The statutalsoprovidesthat ‘[f] or purposes of determining whether to take aatioter

paragraph (1), the President shall consider, among other factors, each of thedésmobed in

2 Once a covered transaction has been reviewed or investigated by CFIUS, G&IUS
only initiate another review if one of the pas to the transaction submitted false or misleading
material information to the committee or, under certain conditions, if a party imaiyi@and
materially breaches a mitigation agreement or condition that CFIUS had impolskd.

§ 2170(b)(1)(D).



sulsection (f) of this section, as appropriatéd. 8 2170 (1)(5). Subsection (f), in turn, lists the
factors that “[flor purposes of this section, the President or the Presidentjaakesnay, taking
into account the requirements of national security, considdr8 2170(f).
Importantly, the statute contains a finality provision which states: “Thenactf the
President under paragraph (1) of subsection (d) of this section and the findings ofitienPre
under paragraph (4) of subsection (d) of this section shall not be subject to judicial’reide
§ 2170(e).
. Factual Background
Ralls is a Delaware corporation that is privately owned by two Chingsmals. Am.
Compl. [Dkt. # 20] § 14. In March 2012, Ralls acquired from Terna Energy USA Holding
Corporation(“Terna”) — a Delaware corporation owned by a publicly traded Greekpaag-
membership interests in four companies that each corresponded to the developraent of
windfarm project in Oregoffcollectively, “Project Companies”) Am. Compl. {1 3659-60.
Ralls did not file a voluntary notice with CFIUS before engaging in the traosacAt the time
that Ralls purchased the Project Companies from Terna, the companitstaasested of:
[E]asements with local landowners to access their property and construct
windfarm turbines; power purchase agreements with the localy utilit
PacifiCorp; generator interconnection agreements permitting connection to
PacifiCorp’s grid; transmission interconnection agreements and
agreements for the management and use of shared facilities with other
nearby windfarms; and necessary governmentpgrand approvals to
construct windfarm turbines at particular locations.

Am. Compl. § 61.

After the transaction between Terna and Ralls closed, the United States Nasly, whi

operats a military base nearby the Project Company sites, expressed coregangdiing the



location of one of the windfarms Ralls had acquired. Am. CofnpR. Ralls agreed to move
the windfarm in question to a different site to ease the Navy’s concerns. Am..Gloddpl

Shortly thereafter, CFIUS contadtRalls and invited Ralls to file a voluntary notice of
the transaction under 50 U.S.C. app. 8 2170(b)3risaLago Decl.(“*Lago Decl.”) [Dkt. # 11-
1] 1 5 The CFIUS representative informed Ralls’s representative that, if Rallsodiflle a
voluntary notice, the Departmeoit Defense would file an “agency notice” that would trigger the
committee’s review of the transactionld. Ralls filed the voluntary notice on June 28, 2012,
which included an argument for why its acquisition of the Project Companies did notngose a
national security concerns. Am. Compl. { 72; Voluntary Notice, Ex. F to Mot. for 8D
Prelim. Inj.[Dkt. # 7-7] at 5-6. In the weeks that followed, CFIUS asked Ralls and Terna a
number of followup questionsand Ralls was provided with an opportunity to meet with CFIUS
about the review. Am. Compl. 11 73-74.

On July 25, 2012, CFIUS issued an Order Esthinigs Interim Mitigation Measures, in
which it reported its determination that “there are security risks to the Urtagzes $hat arisas
a result of the Transaction.” Theder prescribedheasures that Ralls was required to implement
in order to “mitigae those risks pending any further action by the President, or by CFIUS on his
behalf.” Order Establishing Interim Mitigation Measures, Ex. 4 to Am. Cojbjt. # 204] at
2. On August 2, 2012, CFIUS issued amended wler that included additional nggtion
measures with which Ralls was required to comply. . Smder Establishing Interim Mitigation
Measures, Ex. 5 to Am. Compl. [Dkt. # 2Q-

After completing the initial review, CFIUS determined that a further investigationld
be conducted under 50.S.C. @p. 82170(b)(2). Am. Compl. T 89. At the end of the

investigation, CFIUS transmitted a report to the Presidant. Compl.{ 90. On September 28,



2012, the President issued an order entitled, “Order Regarding the Acquisition of Four U.S.
Wind Farm Project Companies by Ralls Corporatio@fder Regarding the Acquisition of Four
U.S. Wind Farm Project Companies by Ralls Cdgx. 6 to Am. Compl(“President’s Order”)

[Dkt. # 206]. The President’s Order, which expressly revoked the CFIUS Amended Order,
stated that there is credible evidence that leads the President to believe thathifaits) t
exercising control of the four Project Companies “might take action tredtéms to impair the
national security of the United States..” President's Order at 1. On that basis, the Order
decrees:

e The TernaRalls transaction is prohibited, and ownership of the Project Companies by
Ralls is prohibited, whether directly or indirectly through owners, subsadiaar
affiliates;

e In order toeffectuate the order, within ninety days, Ralls shall divest all interests in
the Butter Creek project companies, their assets, and any operations developed, held,
or controlled by them;

e Within fourteen calendar days of the order, the companies areagdairemove all
structures or other physical objects or installations from the project sitegrgy
alternate sites.

President’s Order at-P.

The President’s Order alsd1) prohibits the companies and persons acting on behalf of
them from accessinthe project sites; (2) prohibits the companies from selling or otherwise
transferring, proposing to sa@r transfer, or facilitating the sale or transfer of any items produced
by the SanyGroup —a Chinese turbine manufacturer run by the two Chinatenals that own
Ralls—to any third party for use at the project sites; (3) prohibits Ralls from compéetatg or
transfer of the Project Companies or their assets to any third party untihibeceaditions are

satisfied; (4)requires that, from theate of the order until Ralls provides a certification of

divestment to CFIUS, the companies must certify to CFIUS on a monthly basis thateha



compliance with the ordegnd(5) authorizes CFIUS, until divestment is completed and verified
to its satisfaction, to implement measures it deems necessary and appropviatiytthat
operations of the Project Companies are “carried out in such a manner as to ensatiempiat
the national security interests of the United States.” President’'s Q12l€8.a

Ralls filed a complaintaccompanied by motion for a temporary restraining ordein
this Courtafter CFIUS issued its May and August orders,dmiore the Presidehtadissuedhis
order Compl. [Dkt. # 1]; Mot. for TRO and Prelim. Inj. [Dkt. # 7], withdrawn on Sept. 19, 2012
[Dkt. # 14]. That complaint has been superseded by an amended complaint, which challenges
both ofthe CFIUS orders as well as the President’'s Or8ee generalhAm. Compl.

In its previousorder, the Court dismissed all of Ralls’s substantive claims against the
Presidenfor lack of subject matter jurisdiction light of the finality provision in section 721
The Courtalso dismissed the claims challenging the CFIUS orders as n@roler (Feb. 22,
2013) [Dkt. # 45].

The only claim in the amended compldimat is still pending alleges thttte issuance of
the President’s Order violatethe due process clause of the Fifth Amendment to the United
States Constitution because it depriviedlls of its property without proming it with an
adequate opportunity to be heard or revealing the reasons behPr@sigent’decision. As the
case was refined through briefing and oral argument, it became clear that theegrav&talls’s
complaint is its contention thatwas etitled to a detaile@xplanation.

STANDARD OF REVIEW

“To survive a [Rule 12(b)(6)] motion to dismiss, a complaint must contain sufficient

factual matter, accepted as true, to state a claim to relief that is plausitddame.” Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (internal quotation marks omittacijprd Bell Atl. Corp. v.



Twombly 550 U.S. 544, 570 (2007). Igbal, the Supreme Court reiterated the two principles
underlying its decision ifwombly “First, the tenet that a court mustcept as true all of the
allegations contained in a complaint is inapplicable to legal conclusidaisal, 556 U.S. at 678.
And “[s]econd, only a complaint that states a plausible claim for relief suravwestion to
dismiss.” Id. at679.

A claim is facially plausible when the pleaded factual content “allows the todraw
the reasonable inference that the defendant is liable for the misconduct allédedt’678.
“The plausibility standard is not akin to a ‘probability requirement,’” but it asksnbre than a
sheer possibility that a defendant has acted unlawfullg.” A pleading must offer more than
“labels and conclusions” or a “formulaic recitation of #lements of a cause of actiond,
quoting Twombly 550 U.S. at 555, and “[tjhreadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffete.”

When considering a motion to dismiss under Rule 12(b)(6), the complaint is construed
liberally in plaintiff's favor, and the Court should grant plaintiff “the beineffiall inferences that
can be derived from the facts allegedKowal v. MClI Commc’ns Corpl6 F.3d 1271, 1276
(D.C. Cir. 1994). Neverthelesgie Court need not accept inferences drawn by the plaintiff if
those inferences are unsupported by facts alleged in the complaint, nor must thecCapirt a
plaintiff's legal conclusions.See id. Browning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002).
In ruling upon a motion to dismidsr failure to state a claima court may ordinarily consider
only “the facts alleged in the complaint, documents attached as exhibits gooirated by
reference in the complaint, and matters about which the Court takay judicial notice.”

Gustave-Schmidt v. Cha®26 F. Supp. 2d 191, 196 (D.D.C. 2002) (citations omitted).



ANALYSIS

The Fifth Amendment of the United States Constitupoovides that no person shall be
“deprived of life, liberty, or property, without due process of Tawl.S. Const. Anend V. To
succeed in asserting a procedural due process claim, the plaintiff must altbgthdt the
government has deprived af a protected interest and thattigovernment did not afford it
constitutionally suffcient procedure See Amer. Mfrs. Mut. Ins. Co. v. Sulliy&26 U.S. 40, 59
(1999). The Court finds that Ralls has failed to successfully allege either of thosedwred
elements.

. Rallshasnot alleged a protected interest.

The threshold requirement in a due process claim is that plaintiff must plead @hat th
government has interfered with a cognizable liberty or property interégeitinga v. United
States 677 F.3d 471, 4780 (D.C. Cir. 2012) (per curiamyee also Bd. of Regents of State
Colleges v. Rot08 U.S. 564, 569 (1972) (“The requirements of procedural due process apply
only to the deprivation of interests encompassed by the [Fifth Amendment sictwat of
liberty and property). While the undelying subsantive interest may derive froman
independent source such as state law, one look$etieral constitutional lawo determine
“whether that interest rises to the level of a ‘legitimate claim of entitlement’ protgctbd Due
Process Clause."Memphis Lght, Gas & Water Div. v. Crafd36 U.S. 1, 9 (1978), quoting
Perry v. Sindermanm08 U.S. 593, 602 (1972).

Count IV of the amended complaingsertsthat Ralls possessgsoperty interests and
property rights that it obtained by virtue of its acquisitadrthe Project Companies, including,
but not limited to

the Project Companies themselves;egants with local landowners to
access their property and construct windfarm turbines; power purchase

10



agreements with the local utility, PacifiCorp; generatgernconnection
agreements permitting connection to PacifiCorp’s grid; transmission
interconnection agreements and agreements for the management and use
of shared facilities with other nearby windfarmand necessary
government permits and approvals to construct windfarm turbines at
particular locations.
Am. Compl. § 146. Plaintiff goes on to allegander the same coutitat the President’s Order
has “eviscerated these property rightgithout due processAm. Compl. {1 148-150.
Consistent with the abations in the complaint, Ralls spends a large part ofig in
opposition to the motion to dismiss arguing that the government deprived it of the prayhesty r
it acquired when it entered into the transaction to acquire the Project Contpartiese is no
disputethat plaintiff Ralls entered into a transaction in March 2012 through which it obtained
certain property rights under state lakeeAm. Compl. § 60 (alleging that in March 2012,

Terna Energy USA Holding Corporation sold its membership interests in the miespaaking

up the Butter Creek projects to Intelligent Wind Energy, LL@ company owned by U.S.

3 Ralls argues in its opposition to the motion to dismiss that ialsadeen deprived of its
protectediberty interest in contractingand of variousnterestan the property it heldeforethe
transaction with Terna. PIl. Ralls Corp. Mem.Opp.to Def.’s Mot. to Dismiss (Pl.’s Opp~)

[Dkt. # 57 at 24-25,citing President’s Order (stating that CFIUS may implement measures it
deems necessary and appropriate to verify that operations of the Prajguar@es are carried

out in such manner as to enspretection of the national security interests of the United States,
and providing the example that CFIUS could access all of Ralls premises lotétedUnited
States for the purposes of verifying compliance with the ordEnese interests, howeverene

not pled in the complaint, so the Court need not address tSem.Arbitraje Casa de Cambio,
S.A. de C.V. v. U.S. Postal SeR87 F. Supp. 2d 165, 170 (D.D.C. 2003) (“It is axiomatic that a
complaint may not be amended by the briefs in oppositioam faotion to dismiss.”), quoting
Coleman v. Pension Benefit Guar. Corg4 F. Supp. 2d 18, 24 n.8 (D.D.C. 2000joreover,

any due process challenge claiming that Ralls was deprived of propertytstatres than the
interests it heldn the ProjecCompanies would not e because Ralls does not allege that the
government has ever exercised any control over Ralls’s turbines or set foot lets Ral
headquarters propertyithout Ralls’s consent See Dames & Moore v. Regatb3 U.S. 654,
688—-89 (1981 (finding the question of whether the government’s suspension of claims by
Executive Order, which led to the suspension of the petitioner’s claim agamstdnstituted an
unconstitutional taking under the Fifth Amendment to be not ripe for reviewbetae plaintiff

still had the opportunity to present its claims before an arbitral tribunal).

11



Innovative Renewable Energy, LLC (“USIRED and that USIRE then sold Intelligent Wind
Energy, LLC to Ralls.)

But Ralls undertook the transaction armluntarily acquired those state property rights
subject to the known risk of a Présntial veto. And Ralls’s claim cannot be squared with the
fact that Ralls waived thepportunity —provided by the very statutédt it clams lacksthe
necessary processto obtain a determination from CFIUS and the Presiefdreit entered
into the transaction.

Under subsection (b)(1)(C), any party to a “covered transactiorwhich section
2170(a)(3)definesas “any merger, acquisition, or takeover that is proposed or pending after
August 23, 1988, by or with any foreign person which could result in foreign control of any
person engaged in interstate commerce in the United Statesly initiate a review ofhie
transaction by submitting written notice to theaicherson of CFIUS. 50 U.S.C. app. 8
2170(B(1)(C). If a company provides theritten notice, the covered transaction undergoes a
goodfaith review or investigatiafi If the review concludes that the transaction is not a threat to
the national security of the United States, the President and commaéteaotinitiate another
reviewof the transaction. 50 U.S.C. app. 8 2bJd()(D). Thisprovision is designed to creade
powerful incentive for foreigrowned companies to file the voluntary notice before entering into
a transaction. SeeH.R. 5337, the Reform of National Security Reviews of Foreign Direct
Investments Act: éhringBefore the Subcomrmn Domestic & Int'| Monetary Policy, Trade, &
Tech.of theH. Comm.on Fin. Servs.109th Cong. 31 (2005) (testimony of David Marchick,

Attorney, Covington & Burling) (“[T]here are very, very strong incentivestiiose companies

4 Counsel for Ralls acknowledgdiat the statute permits review and investigation either
before or akr a transaction closedrranscript of July 11, 2013 Motions Hearing, Ralls Corp. v.
Comm. onForeign Inv.n the Unites State®o. 12-1513"“Tr.”) 24:4-12.

12



for which acquisitions could potentially affect national security to file. Thenfiatenegative
ramifications of not filing are very, very severe. There is no statdimibhtions, the transaction
can be unwound at any time. There are very strong incentives and | think the volumgry fil
system weks.”); A Review of the CFIUS Procefss Implementing the ExeRlorio Amendment:
HearingsBefore the Comnon Banking, Housing, and Urban Affajr§0ah Cong. 114 (2005)
(testimony of Robert M. Kimmett, Deputy Secretary, U.S. Dep’t of Treaglit)aving sat on
boards of directors both at home aiitoad, | cannot imagine indglpostSarbanexley world

. . . how any director could give the-gbead on a transaction [that had not been completed],
because the President’s authority to unwind that transaction is without limitgéteen has not
received approval of the process. .[T]hat very powerful nonjudicially reviewable authority of
the President to stop or unwind transactions acts as a real leavener on the .procégss
Committee on Foreign estment in the United States (CFIUS), One Year After Dubai Ports
World: Hearing before H. Comman Fin. Servs. 110 Cong. 26 (2007) (statement of Rep.
Barney Frank, Chairman, H. Comon Fin. Servs.) (“There is no right to buy. You do not have
to file, but by not filing, you do not immunize yourself from a finding that taedaction could

be canceled on security grounds.”).

Despite the availability of this pf&cquisition review, Ralls did not choose to submit
written notice of its transacim to CFIUS before embarking othe transaction. That pre
acquisition review would havenablel Ralls to obtainpeforeit acquired the Projectdnpanies
and any corresponding property rights under stateddigra determination that the transaction
threatened the national security of the United States and would be prolobitedetermination
that no threat existed, coupled withe assurance th&FIUS and the Presidemould not

prohibit the transactiolater. So under those circumstances, it is inappropriate tg d@pplsame

13



due process analysthat would have appkd if Ralls had acquired lhe Project Companies
without this opportunity fopre-acquisition review Because Ralls had the ability tbtaina
determination about whether the transaction would have been prohieitextit acquired the
property rightsallegedly at stakequt it chose not to avail itself of that opportuniBalls cannot
predicate a due process claim now on the state law rightgjitired when it went ahead and
assumed that riskParker v. Bl. of Regents of Tulsaudior College 981 F.2d 1159, 1163 (10th
Cir. 1992) (finding that the defendant had not violated the plaintiff's due process rightssee
plaintiff chose not to avaiherself of the available due process procederabodied in the
termination proceedingiscf. Alvin v. Suzuki227 F.3d 107, 116 (3d Cir. 2000) (“If there is a
process on the books that appears to provide due process, the plaintiff cannot skip that proces
and use the federal courts as a means to get back what he wants.”)

Moreover, even thouglRalls arguedin its written opposition that the Court should
considerthe property rights it obtained when it acquired the Project Companieptutiod the
protected interest for due process purpoRedistook the positiorat the motion hearing that the
Court’'s due process inquirstould be the sam&hether the transaction was blocked by the
Presidentbefore or after it occurred. Tr. 4546 (Counsé for Ralls *“l don’t think the
procedural due process argument from me would differ if we had come in and sought pre
acquisition review . . . )" Since Ralls possessed property rights irthe Project Companies
before it entered into the transactwith Terng that concession supports the Court’s view that

those property rights should not be factored into the due prposssted interest analysis.

5 Ralls also laments that if the Cowvere to findthat no cognizable property interest
exists this would lead to the conclusion that any “covered transaction” that closes witikout
submission of a voluntary notice to CFIUS would be subject to an indefinite risk aj bein
unwound by the President at any time without any procek% Opp. at 1920. But thisis just
what the statute provides, arftktparties to a transaction can avoid this uncertainty by filing the
voluntary notice before consummating the deal.

14



Rallsalso arguedt the hearing on this motion thegpart from anyactual property rights
it lost when the President prohibited its transaction with Ternaag alsaleprived of the type of
expectationinterestthat gives rise to due process unBeard of Regents v. Roth08 U.S. 564
(1972). Tr. at 19 {[T]he whole entire line of th&oth v. Board oRegentxases show that there
are norproperty property interests, what | cRibthtype property, that gives rise to expectations
of dueprocess.). Ralls argued that it would havesld this expectation with the same force
whether the Presidentviewedthe transaction before or aftitre transaction closebecause the
President’s discretion to prohibit the transactioreiftter point in timewas circumscribedor
“cabined,”and not “unfettered.”SeeTr. 19:11-20:3, 24:8-2{“[W]hether it made a difference
in terms of due process, had we come in before or after if we're faced with theadaitmary
decision, | don’t think so); Tr. 26:1-6 (“[T]he effect of the President’'s order is that the
transaction is voiab initio, we still havea Rothstyle property interest, as | said before Réth
style property interest in protecting against the President’s action withopiratess because
because he did not adhere to the statutory criteria that is mandated by CHngress

But this argument goes far beyond anything the Supreme Court daathin And there
is nothing about this statute, which gives the President absolute, unreviewabétiatisto
prohibit a covered transactiaiat could give rise to any expectation that a partidudarsaction
will be approved, much less an expectation that rises to the level of an entitlement taatswarr
due process protection under the Constitutioih.is well understood that, under the Fifth
Amendment Due Process clauggjo have a property interest in a benefit, a person clearly must
have more than an abstract need or desire and more than a unilateral expectatide ofust,
instead have a legitimate claim of entitlement to fown of Castle Rock v. Gonzglé45 U.S.

748, 756 (2005finternal quotation marks omitted).

15



In Roth the Supreme Court considered whether a teacherhad been hired for a fixed
term of one academic yelad a protected interest in being rehivgden the year was over.
408 U.S.at 566. The applicable state law provided process for any teacher whom tyiversi
officials sought to terminate during his or her gmar term. It also provided process the
termination of any tenured permanent employeas employee that had completed four years of
yearto-year employment.ld. However,the lawleft the decisiorof whether to rehire a nen
tenured teacher fa second ternentirely to the unfettered discretion of university officiald.
at 567. Acknowledging that@gnizableproperty interest requires “more than an abstract need
or desire for it,”or a mere “unilateral expectation of ibutinstead requireta legitimate claim
of entitlement to it,'the Court found that thglaintiff’'s reemployment did not rise to the lewl
a property interest, the deprivation of which required constitutional prockksat 57779.
Cases that followedRoth have clarified that “a benefit is not a protected entitlement if
government officials may grant or deny it in their discretiohdwn of Castle Rock v. Gonzales

545 U.S.at 755 (2005).
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The first problem with Ralls'®othargument is that the statute involvéoes notmakea
benefitavailable orcreate any kind of entitlement to a benefit simply authorizes the President
to stop a transaction from going forward.

In addition Ralls’s argument that it had @axpectation interest in acquiring the property
fails becausehe President’s determinatioabout whether to prohibit the transactisrentirely
discretionary. Section 721 vests broad, unreviewable authority in the President to prohibit a
transaction. The statute as a whole puts foreigned companiesn notice that they do not
have an entitlement to engage in mergers, acquisitions, or takeovers in the tattsdtBey
are subject to Presidential reviéw.

Section 721 places no conditions on the President’s discretion. Sedfré(d)(1)
provides: f{s]ubject to paragraph (4), the President may take such action for such time as the
President considers appropriate to suspend or prohibit any covered transaction ttesisthoea
impair the national security dhe United States.” 50 U.S.C. app. § 2170(d)(1). As the Court

explained in detail in its previous opinion in this case, that is a broad grant ofidisened it

6 Thus, thiscase is distinguishable froilmina Shipping AS v. U.S. Dep’t of Homeland
Sec, -- F. Supp. 20, No. 112184 (ABJ), 2013 WL 1225382 (D.D.C. Mar. 27, 2013), an
opinion cited by the plaintiff. I'Wilmina the factor that drove the Court’s decision that the
plaintiffs were entitled to due process was that they had already been granetea that was
within thegovernment’s discretion to grant, but then it had been revoked. The Court cited a line
of cases that distinguish between permit applicants and permit holderst *14, citing3883
Connecticut LLC v. Dist. of Columbi&36 F.3d 1068, 10423 (D.C. Cir.2003); Barry v.
Barchi, 443 U.S. 55, 64 n.11 (1979). But the plaintiff here is more analogous to a permit
applicant than a permit holder, because it was on notice that until it submitted aryohatiize

to CFIUS, or CFIUS decided to initiate its oweview, and the project was cleared for approval,
the President had the authority to prohibit any covered transaction at any time.

7 The government also argues that plaintiff cannot succeed because “[n]o doe said

to have a vested right to carry @oreign commerce with the United States.” Def.’s Mam.
Supp. of Mot. to Dismiss [Dkt. #50] at 11, quotingGanadera Indus., SA v. Blgck27 F.2d
1156, 1160 (D.C. Cir. 1984)But whether a foreign entity has a protected property interest
involving foreign commerce depends on the particular statutory scheme inv&@eedwilmina
2013 WL 1225382, at *14 n.9 (compiling cases).
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contains no mandatory languageee Ralls Corp. v. Comm. on Foreign Inv. in the United States
926 F. Supp. 2d 71, 782 (D.D.C. 2013) Plaintiff points to the limitation, “subject to
paragraph(4),” and it notesthat subsection(d)(4) statesthat the President may exercise the
authority conferred irparagraph(1) “only if” he finds “there is credible evidence that leads
[him] to believe that the foreign interest exercising control might take action that tisréate
impair the national secuyt” Pl.’s Opp. at 6. But even that provisidoes not require that the
Presidenbase his decision orvidence that meets sonosbjective threshold; it only requires the
President to make a finding that credible evidence leads him to believe tlateilga interest
might take action that threatens to impair the national security. 50 U.S.C. app. 8 2172)d)(4)(

Nor does section 721 mandate the factors that the President must consider in resching hi
decision; while subsection (d)(5) does state tthhe President “shall” consider the factors
enumerated in subsection (f), he is simply directed to do that “as appropb&)’S.C. app. 8
2170(d)(5). And subsection (f> which sets out the factors uses language that is even more
discretionary it statesthat “the President or the President’s desigmeg taking into account
the requirements of national security, consider” the enumerated factors, and thaidtse
President may also consider “such other factors as the President or thett@éemay determine
to be appropriate.” 50 U.S.C. app. 8 2170(f) (emphasis added).

Even if the Court were to find that ehlanguage in section 721 circumscrilibs
President’s discretion to some degree, “a statutory requirement that gembaedures be
observed before a benefit can be withdrawn does not in itself create a protespedypr
interest.” Specter v. Garrett971 F.2d 936, 955 (3d Cir. 1992)idgment vacated on other
grounds by O’Keefe v. Spect®06 U.S. 969 (1992kiting Olim v. Wakinekona461 U.S. 238,

249-51 (1983). “Rather, the dispositive question in deciding whether the statute aeates
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protectable property interest is whether it places substantive limits on ofigtaétibn. . ..
Specter 971 F.2d at 955citing Stgphany v. Wagnei835 F.2d 497, 5003¢d Cir. 1987). The
statute must contain ‘éxplicitty mandatory languagde,i.e., specific directives to the
decisionmaker that if the regulations’ substantive predicates are prasgaitticular outcome
must follow. . . 7 Kentucky Dep’'t of Corrections v. Thompsa®0 U.S. 454, 4631989)
(discussing a liberty interesggee also Specte®71 F.2d at 955 (applying the same requirement
for aRothstyle property interest). #d astatute that “specifies a particularocess but does not
guarantee a particular outcome,” does not entitle the subject of that statutgitorate claim

of entitlament to a cognizable property intereSpecter971 F.2d at 955.

Even if section 721 can be read to specify a particular process, it certainlyhatoes
guarange any particular outcome.None of subsections (d)(1), (d)(5), or (f) set epécific
criteria or paticular predicates that mandaspecific results. And the requirement that the
President make a finding that credible evidence “leads the Presideelieeethat the foreign
interest. . . might take action thathreatensto impair the national securitycan hardly be
characterized as a particularized staddeb0 U.S.C. app. 8 2170(d)(4)(A)Therefore, there is
simply no basis for the Court to find that there Radhlike property interest here.

. Rallsreceived sufficient process.

Even if the Court were to find that the President’s Order deprived Raltsyad protected
interest,based on either the state law property rights oiRibign theory, plaintiffs due process
claim fails becausRallsreceived sufficient process.

All that is required before the deprivation of a protected interest is “notice a
opportunity for hearingappropriate to the nature of the case.Cleveland Bd. of Educ. v.

Loudermill, 470 U.S. 532, 542 (1985) (emphasis added). “[D]ue process is flexible and calls for
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such procedural protections as the particular situation demahttsrisseyv. Brewer 408 U.S.
471, 481 (1972) The process that is due is determined by balancing three crifdlahe
private interest affected by the governmental act{@hthe risk of an erroneous deprivation of
such interest and the probable value of additional procedural safegwads3) the
government’s interest in the existing proceduvkathews v. Eldridge424 U.S.319, 335 (1976).
The balance of these factors shows that plaint§provided the process that was due.

Ralls complainsthat it did not receivepre-deprivaton notice from the President laying
out the actions that he intended to take and ressons and that it was not affordedn
opportunity to rebut the President’s reasons. Pl.’s @pl0. Ralls also notes that it receivno
postdeprivation hearing. Pl.’s Opp. at 7. Bbé allegations in the amended complaint do not
entirely support this characterization of the facts. According to the amendgtacdmRalls
and Terna submitted a voluntary notice to CFIUS on June 28,-28ft8r their transaction had
already closed. Am. Compl. § 72. In the weeks that followed, CFIUS asked RallsraacaTe
number of followup questions, and Ralls was provided withopportunity to meet with CFIUS
before CFIUS issued its firstagr establishing interim mitigation measurésn. Compl.| 73-

74. At the hearing on the instant motion, counsel for Ralls conceded that Ralls subtwitted i
voluntary notice after being informed by CFIUS in June of 2012 that if it did nothde t
voluntary notice, the Department of Defense was going to file a notice that viogger
committee review. Tr. at 38:2139:1. Counsel agreed that at that point, Ralls was told that it
assumed the risk if any further construction was undertakknin the notice that Ralls filed, it

set forth its reasons why the acquisition did rase national security concernkl. at 39:2-11.
Following the submission of its notice, Ralls attended a meeting with CeBJ&@ovided for in

the committee’s regations andit made a presentation on July 11, 201®.at 39:12-18;see31

20



C.F.R. 8 800.501(b§2013). Moreover, counsel for Ralls received notice from CFldfer
CFIUS had issued the interim ordéhat informedRalls that if it did not voluntarilydivest,
CFIUS would recommend to the President that he order Ralls to do.sat. 40:1-7°

So whileRalls alleged thait receivedneither notice nor an opportunity to be heard, an
analysis of the undmted facts reveals that Ralls was given notice before the decision was made,
and that it was heardo sts constitutional claim igpredicatedsolely on its assertion that it was
entitled to know the President’s reasons for prohibiting the transaetmnat least the nen
classified reasorls- and to have an opportunity to rebut thoeasonsspecifically SeeTr. at
39:9-11 (stating that the notice set forth Ralls’s general reasons whactjugsition should not
be prohibited because they “[did] not know what the national security csneere of inerest
to CFIUS”);id. at 39:1#18 (“[W]e had no meaningful opportunity to be heard regarding the
basis of the [President’s] decision.ijl. at 43:3-7 (“The Court: . .. [Y]our concern is not that
you didn’t know before it was going to happen that it happened. You were told before it was
going to happen that it hppned; that's correctPCounsel for Ralls Yes. The Court: And you

had anopportunity to go in and speak. You don’t deny that you had an opportunity to go in and

8 While counsel for Ralls argued at the hearing on the instant motion that, to thetlextent
Court’s decision relied on facts not alleged in the complaint, discovery and sumngnejud
briefing were necessary, he also conceded that if the Court were to reshdhbse facts that

Ralls conceded and not on disputed facts about what was said at the meetings between Ralls
and CFIUS— Ralls would be content to rest on its complaift. at49:17-50:5. Since the Court

rests only on the uncontested facts, it may properly grant defendant’'s motionmissdis
construed as a motion for summary judgmedeerFed. R. Civ. P. 12(d) (“If, on a motion under
Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and notdelyltioe

court, the motion must be treated as one for summary judgment under RA# pérties must

be given a reasonabbpportunity to present all the material that is pertinent to the motion.”).

9 In its opposition todefendant’s motion, Ralls argues that dueopess required the
President to disclose to Ralls all unclassified items upon which he proposed toelyibiting

the transactionas well as all material that the government believes can be safely declassified.
Pl’s Opp. at 1213. However, at the hearing on this motion, counsel for Ralls did not
distinguish between the classified and unclassified gtordhe President’s determination.
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speak. [Counselfor Ralls] Absolutely. The Court: What you're saying is that you didn’t have
sufficient information to do that as effectively as you would hbiked to have done it?
[Counselfor Ralls} Yes.”);id. at 48:3-7 (“The Court: ... But you're conceding that they had
notice. They were heard. What we’re talking about is whether they had torigghtnformed of
what underlies thresident’s coneas. [Counselor Ralls] Right.”).

In light of the process that Ralls already received, and the limited nature aofdiliersl
process that Ralls seekegtMathewsfactors in this case weigh overwhelmingly in favor of the
government. Even if the Court were to find that Ralls was deprived of some kind of property
interest, that property interest is relatively weak in the face of the stomegrgmental interest in
protecting the national security.See Haig v. Agee453 U.S. 280, 307 (1981) (“[N]o
governmental interest is more compelling than the security of the NatioAriyl while Ralls
argues that the national security interest is speculativeCthuet emphasizes that the only
additional process Ralls is seekihgreis to be informed othe grounds for the President’s
finding that, in his belief, Ralls might takaction that threatensational security through
exercising control over the Project Companies.

In this case, involving the application of this particular statutory schémadresident
has a validinterest, grounded in the national security of the United States, to withhold the
particular evidence that gave rise to his concern abadtional security tleat from the entity
that he believes miglptose the threat. And that conclusion is bolstered by the fact that Congress
specified thatthe President’'s determinatiomould not be subject to review See People’s
Mojahedin Orgof Iranv. United States Dep't of Stat#82 F.3d 17, 21 (D.C. Cir. 1999) (finding

that the Secretargf State’s finding that “the terrorist activity of [aotganization threatens the
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security of United States nationals or the nationaus® of the United States” isot
reviewable).

Ralls citesHamdi v. Rumsfe|b42 U.S. 507 (2004)ut that casenvolved weighing the
governmental interest agairet individual’s liberty interest in freedom from bodily detention.
See Hamdi542 U.S. at 5280 (describinghe interest in “being free fro physical detention
from one’s own government” as “the moserakental of liberty interests” and is “at the core of
the liberty protected by the Due Process Clausé&he property interests allegedly at stake here
are much less compellingTlhis is also why counsel’s attempt to equate the Ralls meeting with
CFIUS tothe situation of a hypothetical criminal defendant facing a trial without any ndtice o
the charges against hirsgeTr. at 39:2225, is not an apt comparisorA criminal defendant
risks deprivation of the strongest possible private interdss$ libertyinterest in freedm from
detention —-and thegovernment interedteingadvanced during a crimin@koceeding is not as
strong as the interest advanced in section 7121s Court is bound to follow the decisioofsthe
D.C. Circuit, andin the same line of cases that Ralls relies upon in its pleadagscourthas
specifically rejected thaotion that the level of due process required criminal trial should be
the model for the national security conte@eeNat’l Council of Resistance of Iran v. Dep’t of
State(*NCRI '), 251F.3d 192, 209D.C. Cir. 2001); andNat’l Council of Resistance of Iran
Dep't of Stat“NCRI II"), 373 F.3d 152, 159-60 (D.C. Cir. 2004).

Moreower, the probable added value pfoviding Ralls with the reasons fothe
President’sproposed determinatiomould be minimal in this case Ralls was affordedn
opportunity to present all of the reasons why it believed its involvement in the tProjec

Companies did not posethreat to the national security at a meeting with representatives from
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CFIUS!® And, he statute expressly bars the courts from reviewing the actions and the findings
of the President, which can be based on any factor that he deems appropriate. So digen if Ra
had an opportunity to respond to the Predidespecific concerns, the President still retained full
discretion to make his decision based on any evidence that he considered credibés, avheit
a neutrathird-party would be persuaded by Ralls’s rebuttal

In the end,Ralls’s claim that it waslenied due process on these grounds is predicated
almost entirely on the line of cases involving the designation of organizations awgrfore
terrorist organizations” under the Adfterrorism and Effective Death Penalty Adf 1996
(“AEDPA"), 8 U.S.C. 81189 (2012) But a close reading of those cases doesuppast Ralls’'s
contention that duerpcess necessarily requires the executive to disclose the reasons for his
decision.

The cases on which Ralls reliesitethe principle that due process is a flexible concept
and the level of process due varies with the circumstances and the parteatutarstscheme

involved. SeeNCRI I, 251 F.3dat 205-06. Ralls has excerpted a fequotationsfrom each

10 Ralls also claims that the Court should not consider any process that Rallgairtam
CFIUS because “any process afforded during the CFIUS proceedings is htutufis process
during the presidential proceeds’ Pl.’s Opp. at 14 However, by statute, the President makes
his decision only after receiving a recommendation from CFIUS and aftétSC&bdnducts a
review and investigation, so the notice that Ralls received of potential actionli$ @so put

it on notice that, should CFIUS make a determination that a threat did exist, ticefresuld

then permanently prohibit the transaction if he makes the same finding. Acgtpréalls was
aware that its opportunity to persuade CFIUS that it did na pdkreat to national security also
served as an opportunity to prevent permanent action on the part of the President.ioim, addit
the statute expressly provides that the national security review is cahdyctéhe President,
acting through the Comntéte,” 50 U.S.C. app. Z170(b)(1)(A), so the statute contemplates that
process provided by theommittee constitutes process provided by the President. Finally, if
Ralls is asking the Court to directly enjoin the Presidéatposes serious separation of powers
problems, which the Court only avoided in its previous memorandum opinion because it
interpreted Ralls’s complaint as seeking injunctive relief against only hwdinate executive
officials who would otlkrwise enforcehe President’s fder, not against the President himself.
SeeAm. Mem. Op. at 14-16.
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opinion to support its position, but ignores the fact that tlse statements were grounded in a
specific statutory context that differentiates the situation presented in these fcom the one

the Court is dealing with here. In particular, /REEDPA has a judicial review provisipand it
requires the @ation of an administrative record for the purpose of that review, and those
circumstances clearly underlie thdings of the Court of Appeals. Plaintédso ignors clear
language in the opinions that demonstrate that the rulings in those caseguemarrow and

do not stand for the broad principle being advanced in this ddseCourt will summarize each

of the AEDPA casesndividually:

A. People’s Mojahedin Organization of Iran v. Dep'’t of State (“PMOI I")
182 F.3d 17 (D.C. Cir. 1999)

In the firstcasein the seriestwo organizations, the People’s Mojahedin Organization of
Iran (“PMOI”) and theLiberation Tigers of Tamil Eelapclaimed that they were deniededu
process whenhe Urited States Secretary of State designated them tBobeign Terrorist
Organizatios (“FTOs”) under AEDPA. PMOI |, 182 F.3d atl8-19 To address that clainhe
court went to some length to describe the unique nature of the governing sGdatel.at 19
(“The statute before us is unique, procedurally and substantively.”). It explhiakethe statute
requires the Secretary of State to make three finddaged on a public “administrative record”
beforehe orshedesignates an entity as an®;Tbut that the third finding that the activity of
the organization threatens national secusitig a nonrjusticiable, unreviewable findingld. at
23. The caseags on to explain that the judicial review which is provided for in the stigtute
confined to the materimhssembled beforthe Secretary of Stapublistesthe designationld.,
citing 8 U.S.C. 8§ 1189(b)j. And that material, as later cases describe, incluoeth
unclassified information andassified information that the court reviees parte SeeNCRI |,

251 F.3d at 196But all of the discussion about due process that follows — bd@Mi@l | and in
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the AEDPA cases that came latewaslimited to the two reviewable findings under the statute
and not the national security finding.

In this case, unlike the AEDPA caséise only finding at issue concerns the threat to
national security, and that finding entirely unreviewable. &r that reasonthe due process
holdings in theAEDPA casesrguably have no bearing on this case whatsoever.

B. Nat'l Council of Resistance of Iran v. Dep’t of Stat€é NCRI 1), 251
F.3d 192 (D.C. Cir. 2001)

In the secondf the AEDPA casesthe Court of Appeals articulates what process the
plaintiffs were due: notice by the tintbe Secretary has made a tentative decision that the
designation is impending, and an opportunity to present, at least in written fodeneithat
the organizations might have that would negate the proposition that they are"'‘F$ess.
generally NCRI |, 251 F.3d 192discussing thathere is no due process right to negate the
finding that the organization’s activities have an impact on the national s@ciitgcourt also
emphasizedhat “no governmental interest is more compelling than the security of the hation,
so the government’s strong interest in national security “clearly dffibetsrature of the process
to be afforded.Id. at 207. Much of the opiniodeals with the question @fhenthe process is
due,id. at 205-08,and that is not an issue in this case becRadls wasput on notice when the
decision was impending arftdweighed in before the decision was made.

When the Court of Appeals reachibe whatprocesss-due portion of its opiniorit held
that the notice must include the action soudhit that it need not disclose the classified

informationupon which it relied, even though that evidence wdaddoresented to the cowx

11 In this caseRalls received more process than that describetl@RI | since it was
permitted to make both a written and an oral submission.
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partewhen the action is later reviewett. at 208. That decision would seem to govern Ralls’s
claim that it is entitled to the classified grounds for the President’s determination.

As for the non-classified grounds for the Secretary’s findings, the coN@RI | stated:
However,the Secretary has shown no reason not to offer the designated
entities notice of the administrative record which will in any event be filed
publicly, at the very latest at the time of the court’s review. tiiéeefore
require thatas soon as the Secretary has reached a tentative determination
that the designation is impending, the Secretary must provide notice of
those unclassified items upon which he proposes to rely to the entity to be
designated.

Id. at 209 (emphasis added).

Ralls has consistently characterized td€RI | court’s decisionas holding that due
processrequires the government to provide the nonclassified evidence that supp®rts
determination, but it ignores tloeitical qualifying language See, e.g.Pl.’s Opp. att2—13. This
selective approach is misleadjrand it overstates the holding and the precedential effect of the
opinion. The court did not hold that disclosing the decision maker’'s nonclassified reasons is
necessargo that the opportunity be heard will be meaningful;eburt simply foundhat there
wasno justification for withholding the reasons in the particular case befevhete the reasons
were going to be public anyway

That circumstance is utterly absent in the case befiseCourt. Moreover, since the
only finding involved here issane sort ofnational security finding that was noted to be

unreviewableand therefor@ot even covered the AEDPA cases, tHdCRI I holding —even as

it was repeated in later casedoes not compel the conclusion advanced by Ralls.
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C. People’s Mojahedin Organization of Iran v. Dep'’t of State (“PMOI II7)
327 F.3d 1238 (D.C. Cir. 2003)

This case is largely inapposite, but the calwes repeathe point it made in prior
opinions that the Secretary of State’s national security finding is beyorevréyi the courts.
PMOI I, 327 F.3d at 1244.

D. Nat'l| Council of Resistance of Iranv. Dep’t of State(*NCRI 11", 373
F.3d 152 (D.C. Cir. 2004)

In this case- the fourth of the AEDPA casesthe court upheld the Secretary of State’s
designation and found it to be a@mpliance with the requirements of due process. chuet
held that the plaintiffs were not entitled to any of the classified groundsd@gency’s decision
or to an adversary hearing before the agency at which it could confront witagssest it.
NCRI I, 373 F.3d at 159-60.

E. Peopk’s Mojahedin Organization of lran v. Dep’'t of State (“PMOI
1™ , 613 F.3d 220 (D.C. Cir. 2010)

Ralls relies heavily on thidifth AEDPA case, in which the court reiterated the
requirements set out iINCRI . PMOI Ill, 613 F.3d at 228 (“[W§ have held due process
requires that the PMOI be notified of the unclassified material on which thiet&g proposes
to rely and an opportunity to respond to that matdrdibreits redesignation . . .”). But that
was simply a estatement of the faahat the court hadlready issued the prior orderthe
guestion before the court PMOI Il was simply whether the amendment of the AEDPA during
the period between the two cases could justify the Secretary’s failuremplycavith the
procedure that had previously been imposed by the court: “[W]e cannot uphold the designation
absent the procedural safeguards required by our precedentdt 227. In other words, the
2010 opinion is not a statement about what due process requires gersmalliy does not

contain any suitantive due process analysis; ttese was about whether the Secretary had to

28



comply with the order that had already been entered in the case, and the court did not go behind

that order in any way.

In sum, the Court concludekat theMathewsfactors do not require the President to
provide to Ralls the “credible evidence” on which his determination was bd3efibre any
alleged deprivation of its property interes®s|llsreceived all of the fundamental requirements of
due process:notice of the impending action and an opportunity to be heard, appropriate to the
nature of its caseCleveland Bd. of Educ470 U.S.at542. NeitherMathewsnor the cases that
followed it sypport Ralls’s contentiothat it was entitled tde informed ofthe specific grounds
for the President’decision.

CONCLUSION
For all of thereasonset forth above, the Court will grant defendants’ motion to dismiss

the amended complain®A separate ordevill issue.

Py Bheh—
U

AMY BERMAN JACKSON
United States District Judge

DATE: October 9, 2013
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