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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELLEN F. GROSS,

Plaintiff,
V. Civil Action No. 12-1531 (JEB)
LOGISTICS SUPPORT, INC.,

Defendant.

MEMORANDUM OPINION

From January 2010 until she was terminated in June P04ihtiff Ellen Gross was
employed ast humarresources managby Logistics Support, Inc., a contractor that specializes
in providing logistics gpport services to the militaryShe alleges that shortly after announcing
she was pregnant, LSI abruptly decided to terminate her, rather than movinglfastiea
previously planned decision to fire another, meagnanHR professional. This, she claims,
violated Title VII of the Qvil Rights Act of 1964, as amended, 42 U.S.C. § 208@eq. LSI
now moves for smmaryjudgmentassertinghatGrosshas failed to present any credible
evidenceo rebut its legitimate, nondiscriminatory reason for terminating-fspecifically, that
she and two other employees were laid off to reduce costs and increase ptpfitAbdause the
Court finds that there is sufficient evidence upon which a jury could find.-8ia reason for
terminating Gross was pretextual, it will debgfendant’svViotion.

l. Background
Unless otherwise noted, the facts set forth herein are undisputed and are drawn from the

parties’Statements of Undisputed Material Facts submitted pursuant to Local Civil Rule 7(h
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In January 2010, Plaintiff was hired by L& an HR Maager. SeeMot., Attach. 2
(Deposition of David Comptorgt40:6-12. In thigarttime position, she worked theedays a
weekadministering LSI's employekenefits programs, acting as the company’s liaison and
contact point with respect to coordinatingoyment benefits, maintaining employee records,
and recruiting personnel to staff dsntracts.SeeDef.’s Statement of bidisputed Material
Facts, { 13 (citing Compton Dep. at 45:16:Z2mpton Depat46:14-22; Mot., Attach. 3
(Deposition of Steven BtDonald at 44:11-15Attach. 1(Deposition of Ellen Gross) at 44:12—
45:3, 82:9-11. In March 2011, LSI hired an additional full-time HR professional, KathyrMeye
to assist the company in its recruiting effor8eGross Dep. at 65:2-5; Compton Dep. at 71:11-
16, 150:9-13, 201:1. In addition to working on recruiting tasks, Meyemaakisted Gross with
general HR duties. Sédot., Attach. 4 (Deposition dfathy Meye}, at 40:611, 109:5-111:5.

In April 2011, LSI's management convened strategy sessions to discuss the cempany
financial situation, includinglans forgrowing itsbusiness and cutting costSeeMot., Exh. 8
(LSI Strategic Plan)Compton Dep. at 29:12—-30:4, 86:4-8, 106:5¢/8hile both partiegdevote a
substantial portion of their briefing adiscussion othe specifics ofL.SI's financial healthsee
Mot. at 12-17, 28-30; Opp. at 12-13, 20-21; Reply at 3-10, 13ei@use thisssuedoes not
ultimatelyinfluence the Court’s decisioit,will notbefurtherdetailedhere.

Pursuant to LSI's efforts to reduce co#tsmanagement identified eight overhead or
Generaand Administrative employees whadtrwas consideringor termination. SeeCompton
Dep. 86:4-17; MacDonald Dep. at 71:6—72:20, 83:3-20, 192:4-17. Both Gross and Meyer were
identified on the list, with a notation indicating “can’t afford 2 HRS€eCompton Dep., Exh. 4
(2011-2015 Strategic Hires/BD Approach). The following month, David Compton, LSI’s

founder and CEO, had a meeting with Gross wherein he advised her that due to financial



concerns at the company, he was considering “letting Kathy Meyer go ortatuttasy her

hours back.”SeePl.’'s SMF, { 42 (citing Compton Dep. at 63:8—-64:1, 67:6-14). This meeting
was memorialized in an internal mem®eeOpp., Exh. L (May 20, 2011, Memorandum) (“I
mentioned one particular area that | would be reviewing would be cutting back on ouD8&A
personnel. | stated that we would have to labgerhaps letting Kathy Meyer go or at least
cutting her hours back.”). Compton did not hawnailar conversation with Meyer to discuss
the possibility of terminating Gros§eePl.’'s SMF, 1 42 (citing Compton Dep. at 68:4-7).

On June 6, two ana half weeks after her meeting with hi@ross announced her
pregnancy to Compton and LSI's COO, Steve MacDondkePl.’s SMF, | 45citing Gross
Dep. at 17:13-22, 23:2-24:4). Battanagersongratulated Gross on the newseDef.’'s SMF,

1 18 (citing Gross Demt 165:2-22),andthere was no further discussion of her pregnavitty
LSI's managementSeeid. (citing Gross Dep. at 167:16-21, 168:5-169:18).

On June 22, only sixteen dagiter Gross’s announcement, she was termirsltad)
with two othe G&A employeesas part of a reduction in forc&eeDef.’s SMF, | qciting
Gross Dep. at 173:4-8; MacDonald Dep. at 85:16-2@I maintains that these terminations
were part of its effog to reduce its operating costs and had nothing to do with’'&ross
performance.Seeid., 110 (citing MacDonald Dep. at 111:7-22, 184:22-185; Thmpton Dep.
at180:20-22. LSI further contends that Gross’s pregnancy was not a factor insisrdaxr
terminate her. SeeMacDonald Dep. at 209:5-8. Meyer, who was not pregnant at the time of
Gross’s termination, assumed Gross’s HR resportgiiliollowing herdeparture.SeePl.’s
SMF, 1 49 (citing Compton Dep. at 214:2-7; MacDonald Dep. at 198:1%2#)pton Dep.,

Exh. 17 (March 16, 2012, Corporate Overvieav}t. In its briefing, but without record citations,

LSI offers a variety of explanations for why Meyer was retamezt Gross.SeeMot. at 30



(Meyer’s ability to work full time, her better recruiting skills, her ability to &laand her
graduatedlegredn Human Resource Management).

Subsequent to Grosgarmination, she filed a complaint withe Equal Employment
Opportunity Commission alleging that LS| had unlawfully discriminated agherdecause of
her pregnancy. She was then issued a tmstie notice and filed this suit 18 months latBee
Compl., 11 14-15. Having completed discovery, h&dfiled this Motion for Summary
Judgment, which the Court now considers.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitlgddgment as a matter of lawFed R. Qv. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006A.fact is “material” if it is capable of affecting the

substantive outcome of the litigatiorolcomb, 433 F.3d at 89&iberty Lobby, Inc, 477 U.S.

at 248. A dispute is “genuine” if the evidence is such that a reasonable jury could return a

verdct for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004dperty Lobby,

Inc., 477 U.S. at 2484olcomh 433 F.3d at 895"A party asserting that a fact cannot be or is

genuinely disputed must support the assertion by citing to partisatts of materials in the
record.” Fed R. AQv. P.56(c)(1)(A).
The party seeking summary judgment “bears the heavy burden of establishihg that t

merits of his case are so clear that expedited action is justifi@kpayers Watchdog, Inc., v.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion for summary judgment is under
consideration, “the evidence of the non-movant[s] is to be believed, and all jusiifii@oénces

are to be drawn irh[s] favor.” Liberty Lobby, Inc, 477 U.S. at 25%ee alsdMastro v.PEPCQO




447 F.3d 843, 850 (D.C. Cir. 2006); Aka v. Washington Hospital Center, 156 F.3d 1284, 1288

(D.C. Cir. 1998) én banc). On a motion for summary judgment, the Court must “eschew

making credibility determinations or weighitige evidence."Czekalski v. Petergt75 F.3d 360,

363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime:, or
competent evidence, setting forth specific facts showing that there is agesue for trial.

Fed R. Adv. P.56(e);Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmusvant

required to provide evidence that would permit a reasonable jury to fitelfavor. Laningham

v. United States Navyy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is

“merely colorable” or “not significantly probative,” summary judgment roaygranted Liberty
Lobby, Inc, 477 U.S. at 249-50.
1.  Analysis
LSI contends that it is entitled to summary judgment becabhses successfully asserted
alegitimate, nondiscriminatory reasdor its decision to terminate Grgosmndshe has failed to
produce evidencthatthis explanationaspretextual SeeMot. at 21-31. The Court disagrees.
Where, as heréan employee has suffered an adverse employment action and an
employer has asserted a legitimate,-d@triminatoryreasa for [its employmerijtdecision,”

the traditional burden-shifting framework of McDonnell Douglas Corp. v. Green, 411 U.S. 792

(21973), “drops out of the picture,”” and the Court deploys a simpler analysis:

[l]n considering an employer’s motion for summary judgment or
judgment as a matter of law in those circumstances, the district
court must resolve one central question: Has the employee
produced sufficient evidence for a reasonable jury to find that the
employers asserted nediscriminatory reason was not the actual
reason and that the employer intentionally discriminated against



the employe on the basis of race, color, religion, sex, or national
origin?

Brady v. Office of Sergeant at Arms20 F.3d 490, 494 (D.C. Cir. 2008) (quotiig Mary’s

Honor Ctr. v. Hicks, 509 U.S. 502, 510-11 (19€8jernal quotation marks omitted) This

Court “need not — and should notlecide whether the plaintiff actually made oyrana facie

case undeMcDonnell Douglas Brady, 520 F.3d at 494 (emphasis in original); Reeves v.

Sanderson Plumbing Products, Inc., 530 U.S. 133, 142-43 (2000) (when défeifels

evidence that plaintiff was terminated for legitimate, nondiscriminatory reasteniemaining

issue is “discriminationel non”) (citing United States Postal Service Bd. of Governors v.

Aikens, 460 U.S. 711, 714 (1983)). Even if the Court were required to do so, however,
Defendant has conceded that Grossrhade out grima facie showing of her claimSeeMot.
at 22.

The Court’s taskere, thereforas to determine whethé&rosshas produced sufficient
evidence for a reasonable jury to find th&’s asserted reasons foer terminatiorwere

pretexs for discrimination SeeBrady, 520 F.3d at 494ee alsd exas Dept. of Community

Affairs v. Burdine, 450 U.S. 248, 252-53 (1988s the D.C. Circuit has held, moreover,

[E]ven if [the employee] show(s] that [the asserted reason] was not thal aeason for his
[adverse employment action], he still would have to demonstrate that the acdoalwes a . . .

discriminatory [oretaliatory] reasof. Gilbert v. Napolitano, 670 F.3d 258, 261 (D.C. Cir.

2012) (quotingBrady, 520 F.3d at 496 n.4) (alterations in originahe als@Cones v. Shalala,

199 F.3d 512, 519 (D.C. Cir. 2000) (evidence must be sufficient for a reasonable jury “to

conclude that [the asserted] rationale was not just pretext, but gaetdidcriminatiori)

(emphasis in original) In other words, Plaintiff's burden of “demonstrat[ing] that the proffered

reason was not the true reason . . . merges withltingate burde of persuading the court that



shehas been the victim of intentional discriminatioBurdine, 450 U.S. at 258.Sl is entitled

to summary judgmeranly if the evidence, viewed in the light most favorabl@lantiff and
drawing all reasonable infererscm her favor, is such that “no reasonable jury” could find that

Defendant'sasserted reasons wenefact pretexs fordiscrimination SeeHamilton v. Geithner,

666 F.3d 1344, 1351 (D.C. Cir. 2012) (citing Jones v. Bernd&ikéF.3d 670674, 681 (D.C.

Cir. 2009)).

Defendant contends thBtaintiff’'s only evidence of discrimination is titemporal
proximity of herpregnancyannouncement to her termination, which is insufficient to rebut an
employer’s legitimate reason for the adverse eyrmpent action.SeeMot. at 2324 (citing

Pendleton v. Holder, 697 F. Supp. 2d 12, 23 (D.D.C. 2010) (citing Woodruff v. Peters, 482 F.3d

521, 530 (D.C. Cir. 2007))). This argument, however, ignores the undidpatedat on
May 20, 2011 parely morghan two weeks before Gross announced her pregnancy, LSI had
informed her that it was considering terminating a different empl@eger). Only a month
later, it abruptlyreversed course and elected to terminate Gross instéedonly significant
intervening event was Gross’s disclosure.

While Defendant contends that both HR professionals were under consideration for
termination as early as April 201deeMot. at 4, there is sufficient evidence here for a fact
finder to conclude that as of May, Lflanned to releaddeyer— not Gross — and ongwitched

upon learning that Gross was pregnaee, e.g.Shaffer v. Am. Med. Ass’n, 662 F.3d 439,

444-45 (7th Cir. 2011¥ihding summary judgment prematusderereasonable jury could find
employer chosé terminate plaintiff for exercising his right to take FMLA ledased on
evidence thagmployer changed his mind about which employee to terminate shortly after

plaintiff requestd leave)Hall v. Family Care Home Visiting Nurse and Home Care Agency,




LLC, 696 F. Supp. 2d 190, 199-201 (D. Conn. 2010) (pretext posdiareplaintiff proffered
evidenceof discrepancies in lists identifying potential terminations from whichcould
conclude employer decided to terminate her only after she disclospregaancy.

At the end of the day, a jury could reasonably view the evidence here in favor of either
party. it could conclude that LSI was simply implementing aagting measures when it
terminated Gross, or it couttecidethatLSI had planned to terminate Meyer and only decided to
eliminate Grossfter sheannounced her pregnancBecause this case hinges on credibility
determinations, itvould be premature for the Courtrtde as a matter of lawSeePrimas v.

Dist. of Columbia, No. 12-7078, 2013 WL 3108668, at *4 (D.C. Cir. June 21, 2013) (where

“case hinges on the answer to a question that itself hinges on credibility idetesns more
appropriately made from a jury’s box than a judge’s benclt is the jury’s job — not [a court’s]
—to cloose between théin The Court will thus deny Defendant’s Motion.
V.  Conclusion
For the foregoing reasons, the Court weéhyDefendant’s Motion for Summary
Judgment. A separate Order consistent with this Opinion will be issued this day.
/s/James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: July 8, 2013



