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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROOSEVELT D. GUY,
Plaintiff,
V. Civil Action No. 12-1557 (ESH)
THOMAS J. VILSACK,

Defendant.

MEMORANDUM OPINION

Plaintiff Roosevelt Guy file@ pro se lawsuitagainst Thomas Vilsack in his official
capacity as the Secretary of the Department of Agriculture ("USDA”), aliebet USDA
denied his farm loan application based on his race, in violation of the Equal Credit Opyortunit
Act, 15 U.S.C. § 1691. (Complaint, Sept. 18, 2012 [ECF No. 1].) Defendant has now moved to
dismiss plaintiff's case based on plaintiff's failure to comply with vari©aart orders and his
allegedly inadequate discovery responses. (Motion to Dismiss, June 21, 2013 [ECF No. 20]
(“Mot.”).) For the reasons stated below, defendant’s motion willdveedl.

BACKGROUND

DISCOVERY RESPONSES

During discovery, dfendant servedn plaintiff twenty-one requests for production,
thirteen requests for admissions, and fifteen interrogatorges.id. at 7-16.) Plaintiffe-mailed
documents and responses to defense counsel on May 26 and May 28,281@&.af 7-8.) In
addition, he separatefgailedother documents and responses to defenddmch were received

by defense counsen or about June 6, 20135e¢id. at 7.) However, on May 26, 2013,
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plaintiff had emailed defense counsel and instructed her to “please ignore theasspdohs
packet [he] mailed.” See Mot. Ex. C, Plaintiff's May 26, 2013 Email.) Although defendant has
apparently sought clarification as to the status of the hard-copy documents, to i pdes

not responded. Sée Mot. at 7-8.)

In his emailed materialsplaintiff provided cursory responses to many of the
interrogatories, instructindefendant to refer to plaintiff's complaint and the investigation report
produced in response to his internal complaifee (d. at 813 (reproducing plaintiff's
responses to Interrogatory Nos6)l} He also declined to provide any information abosit hi
requests for damagégcause he said he intended to ask the court to bifurcate discovery with
respect to damagesSegid. at 1314 (reproducing plaintiff's response to InterrogatorysNg,

8).) In addition, he declined to provide any information alibe mental and emotional
suffering he alleges he suffered in response to defendant’s actions, dahguisgch information
is protected by the doctgatient privilege. $eeid. (reproducing plaintiff's response to
Interrogatory No. 8).) Finally, he did not provide any response to InterrogabsryonNL5. $ee
id. at 14.)

With respect to defendant’s requests for production, defendant claims that none of the
hardcopy documents that plaintiff mailed to defendant’s office appear to be resptmaivwe d
defendant’s document requestSeq(id. at 15.) Furthermore, defendant claims that the
documents attached to plaintiff's May 26 and May 28als “contained different, less complete
responses than the documents in his mailingee (d.)

Finally, it appears that plaintiff's responses to defendant’s requests for admissce
included in the mailing that he later instructed defendant not to consigernd.(at 1516.) Itis

unclear from the record whether any such responses were also inclinked+nailed



responses. Defendasdsertghat the responses included in the heody mailingare inadequate
because some of them contained blanket or irrelevant objectigeesd.(at 16.)
. PLAINTIFF'S DEPOSITION

Plaintiff, who resides in Ohio, appeared at the initial scheduling conference by telephone.
At that time,the Court set a status conferef@éowing the close of discovery for June 11, 2013,
and instructed plaintiff that he would need to appear in petsthrat conferenceS¢e
Schedling Order, Jan. 16, 2013 [ECF No. 11].)

During discovery, defendant requested plaintiff's availability for his dapasind
plaintiff made it clear that he was only willing participateby telephone. See Motion to
Compel Plaintiff to Appeain Person for his Depositian this JurisdictionMay 14, 2013 [ECF
No. 12] (“Motion to Compel”) Exs. AC.) In response, defendant moved to compel plaintiff to
appear for his deposition in person and to extend the discovery deadline to accommodate the
deposition. $ee generally Motion to Compel.)Plaintiff offered two reasons for his refusal to
appear for his deposition in person: first, that he believed the government wantedwte bisse
mental impressions, which he argued were privileged based on his stapre asldigant; and
second, that he feared for his safety at the hands of the governSesm@rder, May 28, 2013
[ECF No. 15]at 1-2.) This Court granted defendant’s motitnuit arranged for plaintiff's
deposition to be taken in the United States Courthouse and overseen by Magistrate Judge
Deborah Robinson.Sgeid. at 2) The deposition was scheduled to take place on June 10, 2013,
the day before the previously-scheduled post-discovery status conferencé psanh# would
only have to make one trip to Washington, D.C., for both events.

On June 10, 2013, plaintiff did in fact appear in this courthouse for his deposition.

During the deposition, plaintiff had with him some notes he had prepared in advance of the



deposition. $ee Mot. Ex. A, Guy Deposition Transcript Excerpts (“Tr.”) at 40.) Defense
counsel asked plaintiff not to look at his notdslevtestifying unless it was necessary to refresh
his recollection. $eeid. at 10708.) At that time, fier approximately one and one-half hours on
the recordplaintiff stated that he wanted to go talk to Magistrate Judge Robinson, and left the
room. Geeid. at 108.) Defense counsel followed plaintiff into the hallway so that she could be
present for his discussion with Judge Robins&@ee fot. at 5.) There, in front of several
marshals and other court staff, ipl#f stated that he did natantto be alone with defense
counsel behind chambers doors, and went back into the deposition court&ema.) (Once
back in the courtroom, defense counsel “demand[ed] an apology” for plaintiff e@ijeg
“slanderous remarks.” (Tr. at 109.) Plaingtated that he was having a panic attack, and then
left the deposition. 1¢.)

Later that same day, Magistrate Judge Robinson held a telephone call on the rcord w
defense counsel (who was present in the courtroom) and plaintiff (who had left thed)uil
(Mot. at 6.) On that call, Judge Robinson first directed plaintiff to return to thehoasd to
continue his deposition that afternoon. (Tr. at 118.) When plaintiff resisted, statihg thas
“very scared” and needed to take his medicatiahsgeak with his father, Judge Robinson
amended her order and instructed him to appear at 9:30 a.m. the next day to continue the
deposition. Id. at118, 124-25.) She also offered to remain in the courtroom for the remainder
of the deposition to make hiff more comfortable.(ld. at 118.)

The next morning, plaintiff did not appear at the courthouse at 9:3@aa.ms
deposition. $ee Mot. at 7; Plaintiff's Response to Defendant’s Motion to Dismiss, July 8, 2013
[ECF No. 21] (“Opp’n”) at 3 He al® did not appear at 11:30 a.m. for the status conference

before this Court. Instead, he called chambers and informed the Coursthaxiety had been



so severe that he hddven back to his homia Ohio during the night. See Mot. at 7; Opp’n at
3; Order, June 11, 2013 [ECF No. 18{ 1)
ANALYSIS

LEGAL STANDARDS

Defendant seeks dismissal of plaintiff's case under either Rule 37 or Rul8séMd.
at3.) Rule 37 permits the Court to order sanctions in response to a party’s failuesdohadt
own deposition, serve answers to interrogatories, or respond to a request foransgead. R.
Civ. P. 37(d). A range of sanctions are available to the Court in such a situation, including
dismissal of the actionld.

Rule 41 states, in pertinent part: “If the plaintiff fails to prosecute or to comifily
these rules or a court order, a defendant may move to dismiss the action omamgalast it.”
Fed. R. Civ. P. 41(b). However, the D.C. Circuit has admonigtat{d]ismissal is a harsh
sanction and should be resorted to only in extreme ca€asipsv. C&P Tdl. Co., 692 F.2d
120, 124 (D.C. Cir. 1981) (internal quotation marks omitted). THaisDistrict Court may
dismiss under Rule 41(b) ‘only after less dire alternatives have been explored wsitboeds.””
Gardner v. United Sates, 211 F.3d 1305, 1308 (D.C. Cir. 2000) (citifigakas v. Quality
Brands, Inc., 759 F.2d 185, 187 (D.C. Cir. 1985)). “Considerations relevant to ascertaining
when dismissal,ather than a milder disciplinary measure, is warranted include the effect of a
plaintiff's dilatory or contumacious conduct on the court’s docket, whether the filainti
behavior has prejudiced the defendant, and whether deterrence is necessargttihg@rote
integrity of the judicial system.Bristol Petroleum Corp. v. Harris, 901 F.2d 165, 167 (D.C.

Cir. 1990).



. DISCOVERY RESPONSES

Defendantargues that plaintiff'sliscovery responses were inadequate and justify
dismissal of his case Sde Mot. at 20-21.) Plaintiff did not offer any substantive response to
defendant’s complaints, other than to say that “Defendant has no authority to requesisanc
simply because Defendant does not like Plaintiff's Response to Defendatténwiscoveries.”
(Opp’n at 3.) Plaintiff also pointed out that defendant failed to file a certificatatimg that it
“hasin good faith conferred attempted to confer with [plaintiff] in an effort to obtain the
answer or response without court action,” as required gy &(d)(1)(B). (Seeid.)

As an initial matter, plaintiff is correct that defendhas not previously raised any
concerns about plaintiff's discovery responses prior to seeking sanctionsisoGotirt. Not
only does Rule 37 require such an attempt at resolution, but the Scheduling Order in this case
clearly instructs the parties that:

Counsel are required to confer in good faith in an effort to resolve all discovery

disputes before bringing the dispute to the Court. If counsel are unable to resolve

the discovery dispute, counsel shall arrange a telephone conference with the Court
by contacting Chambers. Counsel shall not file discovery motions without a prior
conference with the Court and opposing counsel.

(Scheduling Order, Jan. 16, 2013 [ECF Nd.11.9.) In light of defendant’s failure to

follow the procedures laid out by both the federal rules and by this Court’s Scheduling

Order, cefendantannot seek dismissal based on deficiencies in plaintiff's discovery

responses, especially since all disagv(with the exception of plaintiff's deposition) has

been completed and thus, any deficiencies in plaintiff's discovery respoarssest be

raised at this late date.

[I. PLAINTIFF'S DEPOSITION

Defendant also seeks dismissal of plaintiff's case based oefagal to complete his4n



person deposition.Sée Mot. at 18-20.) There can be little doubt that plaintiff has disobeyed
orders of this Court and of Magistrate Judge Robinson; indeed, plaintiff admits las (Sasc
Opp’n at 3) Nor can there be anydbt that his failure tocompletehis deposition has
prejudiced defendant. Given the limited number of documents produced by plaintiff, his
deposition testimony represents defendant’y oedl opportunity toinvestigateplaintiff’s

claims.

However, the Court is not convinced that dismissallaitiff's case is the appropriate
sanction at this time. Plaintiff has been consistent in his explanation that hethlisfiédurt’s
orders becaudee struggles with anxiety. First, he stated to the Court that his resistance to
appearing for his deposition in person stemmed in part from the fact that he tedrisdshfety
at the hands of the governmengeq Order, May 28, 2013 [ECF No. 15] at 2.) Then, the day of
his depositionhe repeatedlgtated that he got very anxious during his deposition aidcth
beganhaving a panic attackfter his confrontation with defense counsel in the courthouse
hallway. SeeTr. at 109, 114-18.) Hexplained multiple timethat he was “very scaredit( at
118 or “very in fear” (d. at125), and that he needed some time to take his medication and think
things through. I¢l. at 118, 124.) In his opposition to defendant’'s motion, he reitetizdethe
“experienc[ed] a horrific panic attack,” and “simply cdwot bring [him]self to return to the
Court house” on the day of the deposition. (Opp’n at 3.) Indeedalms that his “anxiety was
so severe [he] drove, through the night, back to Ohilm.) Thus, this is not a case where
plaintiff has been intentionally “dilatory or contumaciou&tistol Petroleum, 901 F.2d at 167.
Moreover, in light of the fact that plaintiff's actions have been compellddshynsettled mental

state, it cannot be said that imposing harsh sanctions on plaintiff would detersintuar



conduct by this plaintiff or others. Thus, the Court declinggadat the “harsh sanction” of
dismissal of plaintiff's case at this tim&€amps, 692 F.2d at 124.

That leaves the Court with the question of how to proceed in this matter. Plairedf stat
in his motion that he cannot bringitselfto come back to Washington, D.C. (Opp’n at 3.)
However, as this Court made clear in its Order requiring plaintiff to appelisfdeposition the
first time, “[a]s the plaintiff in this matter, Mr. Guy must be present for hissigpn in the
forum in which he filed suit.” (Order, May 28, 2013 [ECF No. 15] atS¢ Paleteria La
Michoacana, Inc. v. Productos Lacteos Tocumbo SA. de C.V., 2013 WL 1831296, at *4 (D.D.C.
May 1, 2013) (“A party that chooses to initiate litigation and invoke the legal ptedif the
forum should expect to appear for deposition in that jurisdiction.” (c@wimgl| v. Norton, 213
F.R.D. 43, 47 (D.D.C. 2003)Moreover, although the Federal Rules of Civil Procedure do
provide that a deposition may be taken byotameanssee Fed. R. Civ. P. 30(b)(4), the Court
does not believe that it would be appropriate to deny defendant the benefit and convenience of a
in-person deposition in this casRather, there are less t@stive methods of managing
plaintiff's anxiety tharpermitting a telephone or video deposition. One of those methods—
having the deposition take place in the courthouse in the presencevadistrate judge to deal
with any disputes that may arisénas already been tried, to no avail. However, the Geurt
willing to go one step further and have Magistrate Judge Robinson remain in thearaudr
the duration of the deposition, so as to assuage plaintiff’'s concerns about ever havingne be al
with opposing counsel.

The Court willtherefore deny defendant’s motion to dismiss plaintiff's case, and will
instead order plaintiff to return to Washington, D.C., to complete his deposition in thal fede

courthouse. By this Memorandum Opinion, the Court is requesting Magistrate Judge Robinson



to seta time for this deposition within the negirty-five days and that it be held in the
Magistrate Judge’s presence. The deposition should be limited to no more than fivaknd a h
hours and it can occur over a tway period. Immediately afténe conclusion of the
deposition, there will also be a status conference before this Court in Courtroom 23Ad Shoul
plaintiff still refuse to return to this courthouse to complete his deposition, the Abdrave no
choice but to dismiss plaintiff'sase under Fed. R. Civ. P. 41.
CONCLUSION
For the foregoing reasons, defendant’s motion to dismiss is denied.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

Date: August 19, 2013



