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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WISEY’'S #1 LLC,

Plaintiff,
V.

NIMELLIS PIZZERIA LLC;
Civil Action No. 12ev-1612 (JDB)
MINELLIS PIZZERIA ENTERPRISES
LLC;

and

DAVAR ASHGRIZZADEH,

Defendants.

MEMORANDUM OPINION

After Wisey's #1 LLC (“Wisey’'s”) brought federalstatutory and state common law
claims against Nimellis Pizzeria LLC, Minellis Pizzeria Enterprises LLC, @walar
Ashgrizzadeh(collectively “Nimellis™), the defendantsiled counterclains allegingfour state
common law tortagainst Wisey’s for the actions of its employe&isey’s hasnow moved to
dismiss the counterclaims undéederalRulesof Civil Procedurel2(b)(1) for lack of subject
matter jurisdictiorand12(b)(6) for failure state a claim upon which relief can be granted. For the
reasons stated below, the Courtlvwglant Wisey’smotion to dismissunder Rule 12(b)(1)
without reaching th&ule12(b)(6) motion.

FACTS
Davar Ashgrizzadeh owns and operates Minellis Pizzeria Enterprises d_ldéfunct

entity no longer operatinggnd Nimellis Pizzeria LLC. Am. Countercl®ocket Entry 24] { 7
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(Jan. 9, 2013). Nimellis owns and operaasstauant known as Café Romeo’s located at 2132
Wisconsin Avenu@W in the District of Columbiald.

Nimellis’ counterclaims stem from an alleged business feud that began around June 2011
when Café Romeo’s started to offer smooth&eeid. 19, 11On or around June or August
2011,” Nimellis alleges an agent, owner, or employee of Wisey’'s approachedz&aldgh and
demanded that Café Romeo’s stop selling smootiasyf 9, 11. Wisey's is an active
competitor in the Georgetown and broader Dustof Columbia smoothie markand is located
at 1440 Wisconsin Avaie NW in the District ofColumbia._Id. 1 4, 13The agent, ownemor
employee told Ashgrizzadeh that if Café Romeo’l snilkshakes instead of smoothies, then
Wisey’'s and Café Romeo’s could be “friends,” but if Café Romeo’s continued to selthsss,
then Wisey’s would destroy Café Romeo’s businSseid. T 11.

When Café Romeo’s refused to stop selling smoothies eNaralleges that Wisey's
through its owner Nabeel Audeh and its employee Helal Awadallah began a defamator
campaign to embarrass Ashgrizzadeh and “destroy Café Romeo’s urglérginess.'Seeid.

1 14. Many of the subsequent actions involved Ashgdeba status as a sex offender. See, e.g.
id. T 15. In 1996, Ashgrizzadeh pleaded guilty to a sex offense involving another adult, for whic
he served a twgear sentence and is listed on the sex offender registry in VirGie&d.  16.

Nimellis alleges that inthe summerof 2011, through its owners, agents employees-
including Awadallar—Wisey'’s told its own customeithat Ashgrizzadeh was a “psychopath”
and a “child molester” while disseminating his sex offender registry informttitrem.Seeid.

1 15. Nimellis also alleges that in or around February 2012, Wisey'’s through its oweets, ag
or employees sent text messages to Café Romeo’s employees that conthgréetzddeh’s sex

offender registry informatiorid.  17.



In June 2012, Café Rom's began trading as WISEATS/Wise Eats Café “as a reaction to
the damages caused by the plaintiff&/isey’s] behavior.”Id. T 18! Café Romeo’s trade
changesled to Wisey’s initial complaintn this action which includedclaims of federal
trademark infringement, federal unfair competition, and federal unlawfulrsyb&tting based
on Nimellis’ alleged infringement of Wisey’'s mark and menu, as well as the atgistiof
www.wiseats.comSeeCompl. [Docket Entry 1117 67 79, 84(Sep. 27, 2012). Nimellis alleges
that after Café Ronwés began trading as WISEATS/Wise Eats Café, Wisey's harassment
“began to escalate and become more aggressSeeAm. Countercls. 1 18.

“On or about” the end of May or June 1, 2012, Ashgrizzadeh allegedly found printouts of
his sex offender registry information on cars and slid underneath apartment doors in his
apartment complex in Virginigeeid. { 19. Ashgrizzadeh saw Awadallah nearby with fliers, at
which time Awadallah allegedly told him “[t]his iothing. You'll see what's coming3eeid.
“In or around June 3, 2012, Awadallah allegedly asked two of Ashgrizzadeh’s employees
whether they knewthat Ashgrizzadeh had “raped a nigearold boy.” Id.  23.Then, “[o]n or
about” August 22, 2012 at around 2:00 p.m. or 2:30 p.m., Aadleyedly arrived at Café
Romeo’s andaccused Ashgrizzadeh of copying Wisey's meavhile threateing to put Café
Romeo’s out of businesSeeid. I 20. Audeh alsollegedly saidhat Ashgrizzadeh had molested
a nineyearold boy and was a pedophile in front of several unnamed patrons and two named
employees of Café Romeo'Seeid. 1 20 & n.2. Two regular lunch customers present for the
alleged incident have not returned sirSeeid. 1 22.

Around the end of August 2012, Awadallah allegedly approached Ashgrizzadeh at a

Restaurant Depot in Virginia, where both restaurants purchased sufgedd. I 24. While

! Nimellis’ amended counterclaims refers to “Café Romeo’s” when desgribiants that occurred after the trade
name change, so the Court will continue to refer to the restaurantf@sRQaeo’s” as well.
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Ashgrizzadeh was checking out, Awadallah asked the cashier whether she thatew
Ashgrizzadeh had “raped a ningearold boy” and “was a pedophile with mental issueke
id.

Finally, on September 7, 2012 around 10 p.m., Ashgrizzadeh was driving with two
employees of Café Romeois GeorgetownSeeid. I 25. When Ashgrizzadeh stopped at the
corner of Potomac Avenue and M Street, NW, Awadallah shouted from the car next tdhem a
employees, asking whether they knew Ashgrizzadeh was a sex offiehder.

Wisey'sfiled acomplaintthatincluded federal claims for trademark infyjgment,unfair
competition and unlawful cybersquatting under the Lanham Acbl(ectively “Lanham Act
claims). See Compl. at 11. Nimellis responded with counterclaimsow amendedalleging
common law defamation, tortious interference with prospectiveinéss advantage,
anticompetitive conduct andhtentional infliction of emotional distresdIED). See Am.
Countercls {1 35, 39, 45, 5Mimellis alleges that Wisey’s actions have lost Nimellis former
and potential customers of dirg takeout and delivery options, as well as damage to its
reputation and goodwillSeeid. 1§ 2%29. Currentlybefore the Court is Wisey’'s motion to

dismiss Nimellis’ amended counterclaims.

STANDARD OF REVIEW

Under Rule 12(b)(1), the party seeking to invoke jthésdiction of a federal court
counterplaintiff Nimellis here—bears the burden of establishing that the court hadictitn.

SeeU.S. Ecology, Inc. v. U.S. Dep't of Interior, 231 F.3d 20, 24 (D.C. Cir. 2000). Furthermore,

because subject matter jurisdictimtuseson the Court’s authority to he#re partys claims, a

Rule 12(b)(1) motion “imposes on the court an affirmative obligation to ensure thadting

2 The amended counterclaim states Awadallah agiedashier if she knew thAtvadallah had committed the act
and had mental issues, but this appears to be a typographical error.
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within the scope of its jurisdictional authority.” Grand Lodge of Fraternal riQstiéolice v.

Ashcroft 185 F. Supp. 2d 9, 13 (D.D.C. 2001). Therefthe,partys factual allegations in its
counterclaims “will bear closer scrutiny in resolving a 12(b)(1) motithr@n in resolving a
12(b)(6) motion for failure to state a claimd. at 1314 (quoting 5A Charles Alan Wright &

Arthur R. Miller, Federal Practice and Procedgr&350 (2d ed. 1987)).

Federal courts are courts of limited subject matter jurisdiction, posgeesly the

powers granted by the Constitution and federalttakokkonen v. Guardian Life Ins. Co. of

Americg 511 U.S. 375, 377 (1994)nternal citations omitted) However, fw]hen a federal
court has an independent basis for exercising federal jurisdiction, it may.ertainc
circumstances, also exercipendent, or supplementgurisdiction over related claims under

state law."Women Prisoners v. District of Columbia, 93 F.3d 910, 920 (D.C. Cir. 1996).

A two-part test guides the supplemental jurisdiction anal®&e id. First, thecourt
examines whether the state and federal cldidesive from a common nucleus of operative

fact.” SeeUnited Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966). If they dazahet hasthe

authority undefAtrticle 11l of the Constitutiorto hear the state claifkeeWomen Risoners 93

F.3d at 920(citing Gibbs 383 U.S. at 725). Congress codified these principles in the

supplemental jurisdiction statute, 28 U.S.C. 8§ 1367. City of Chicago v. Int'l Coll. of Surgeons

522 U.S. 156, 165 (1997) (citing 28 U.S.C. § 1367{dj)the ourt finds the claims do not
derive froma common nucleus of operative fact, it cannot exercise supplemental jurisdiction and
the claimamust be dismissed undeule12(b)(1).

If the court does find that the federal and state claims are sufficieetbted,

section1367(c) ‘tonfirms the discretionary nature of supplemental jurisdiction by enumerating

3 “[lIn any civil action of which the district courts have original jurisdictiche district courts shall have
supplementajurisdiction over all other claims that are so related to claims in the aefibin such original
jurisdiction that they form part of the same case or controversy émtiele 111 of the United States Constitution.”
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the circumstances in which district courts can refuse its exerddsedt 173. Thecourt may
within its discretion decline to exercise supplemental jurisdiction over a statetbkt derives
from a ommon nucleus of operative fagith a federal claim if
(1) the claim raises a novel or complex issue of State (2jvthe claim substarally
predominates over the claim or claims over which the district court has brigina
jurisdiction, (3) the district court has dismissed all claims over which it has original
jurisdiction, or(4) in exceptional circumstances, there are other compeliagons for
declining jurisdiction.
28 U.S.C.81367(c). Each of theection1367(c)basess an independent reason through which a

court may decline supplemental jurisdictiddtdmondson & Gallagher v. Alban Towers Tenants

Ass’n, 48 F.3d 1260, 1266 (D.C. Cir. 1995).

DISCUSSION

BecauseNimellis’ common law counterclaims do ndérive froma common nucleus of
operative fact withWisey’'s Lanham Act claimsthe Court does not have supplemental
jurisdiction undersection 1367(a). The Court also finds that, even it if had supplemental
jurisdiction, it wouldexercise its discretionot to asserthat jurisdiction undersection1367(c)
becausethe counterclaimsaise a novel issue of District of Columbia tort law andhe
counterclaimavould substantially predominate owbe Lanham Act claims

l. Section1367(a) Analysis

In order for the Court to assetipplementajurisdiction overstatecommon law claims,
it must first determine that they “derive fromcammon nucleus of operative fact” with the

federal claims over whiclthere isoriginal jurisdiction. Women Prisoners, 93 F.3d at 920

(quoting _Gibbs 383 U.S. at 725(internal quotation marks omitted)Claims derive from a
‘common nucleus of operative taonly if the plaintiff would ordinarilybe expected to try them

all in one judicial proceeding.Taylor v. District of Columbia626 F. Supp. 2d 25, 28 (D.D.C.




2009) (quoting_Gibhs383 U.S. at 725)![S]tate law claims do not derive from a common
nucleus of operative facts if there is almost no factual or legal overlap betwestate and

federal claims."SeeChelsea Condo. Unit Owners Ass’'n v. 1815 A Sbndo. Grp., LLC, 468

F. Supp. 2d 136, 14D.D.C. 2007) Here there is no legal overlap and ordgmebackground
factual overlap Thus there isno common nucleus of operative fact to support supplemental
jurisdiction
A. Legal Overlap

The allegedLanham Act claimsare trademark infringement, unfair competition and
unlawful cybersquatting. Tireelements involvethe companies’ trademarkghe distinctive
nature or secondary meaning of Wisey’s trademark, the likelihood of confusion caused by
Nimellis’ allegedlyinfringing mark, and the bad faftregistration oruse of a domain name

confusingly similar to Wisey’'s mariSeel5 U.S.C. 88 1114(1),125(a), (d)Sears, Roebuck &

Co. v. Sears Fin. Network, 576 F. Supp. 857, 861 (D.D.C. 198@rrfal citation omitted);

HanleyWood LLC v. Hanley Wood LLC783 F. Supp. 2d 147, 152 (D.D.C. 2011).

Conversely, the tort counterclaims focus elements unrelated to the Lanham Act
claims The defamation claims examine the falsenaessl defamatory naturef alleged
statements made by Wisey’'s employees to third parigarding Ashgrizzadeh’s sex offender
history, whether the statements were made at least negligently, and what damagesnienitstat

caused._Se€roixland Props. Ltd. P’ship v. Corcoran, 174 F.3d 213, 215 (D.C. Cir. 1999)

(quoting Crowley v. North Am. Telecomm. Ass’n, 691 A.2d 1169, 1172 n.2 ((1997)

(internal quotation marks omitted)). The tortious interference claonsernwhether, with what

intent, and to what extent those statemérdt Nimellis repeat or prospective customers’ future

* The bad faith determination is te@s upon nine factors that examine the history of the domain name and the
defendant’s actions relating to the domain naBee15 U.S.C. § 1125(d)(1)(B)(i). That analysis does not examine
broader bad faith context and motivations in a dispute beyond tha&irdoame.
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businessSeeBennett Enters., Inc. v. Domino’s Pizza, Inc., 45 F.3d 493, 499 (D.C. Cir. 1995)

(internal citations omitted). The anticompetitive conduct claim alleging attempted
monopolizationtests wiether Wisey’s defamatory and harassing statements were predatory and

with an intent and probability of obtaining monopoly market poseeSpectrum Sports, Inc. v.

McQuillan, 506 U.S. 447, 456 (1993jnfernal citation omitted) The IIED claim addresses
whether Wisey's employees’ conduct rose to the level of being extreme andeoutaand
whether the employees intentionally or recklessly caused Ashgeizzadvere emotional

distressSeeKhan v. Parsons Global Servs. Ltd., 521 F.3d 421, 428 (D.C. Cir. 2008) (quoting

Darrow v. Dillingham & Murphy, LLP902 A.2d 135, 139 (D.C. 2006))ellingly, theLanham

Act and tortclaims are not related such that the Court would “ordinarily be expected temny th
all in one judicial poceeding,” Gibbs383 U.S. at 725, and the adjudication of the counterclaims
would be unaffected if the Court were to dismiss Wisey’'s Lanham Act claineerdingly, he
claimsdo notlegally overlap.

B. Factual Overlap

Although the counterclaims and Lanh&wet claimsare both part of the broaddispute
between the businessdley only share aet ofgeneralbackground facts. The operative facts
are thoseelatingdirectly to the federal Lanham Act clairnencerninghe alleged actions taken

by Nimellis. See Black's Law Dictionary670 (9th ed. 2009) (operative fact is one “that

constitutes the transaction or event on which a claim or defense is based”).
Statecommon law claims that only “relate generally” to federal claims througloader
dispute and do not share any operative factse insufficient for supplemental jurisdiction.

Chelsea Condp468 F. Supp. 2d at 138 (finding no supplemental jurisdiction oveeveral

® Failure to state a claim for attempted monopolization undem@&treict elements signifies failure to state the
claim under the D.C. Code. Dial A Car, Inc. v. Transp.,, 1884 F. Supp. 584, 588 n.2 (D.D.C. 199%Yf,d, 82
F.3d 484 (D.C. Cir. 1996).




state law claims alleging misrepresentations made during marketing of condommwnere
federal law claims alleged failure to disclose conflict of interest during salesami

condominiums); ee alsaNing Ye v. Holder, 667 F. Supp. 2d 103, 104 (D.D.C. 2009) (finding no

supplemental jurisdiction over state ladefamation claim because facts needed to prove
defamation arose from “two entirely separate evefrteh those needed to be examined for

federal claims) Burgess v. Omar, 345 F. Supp. 2d 369, 370 (S.D.N.Y. 2004) (“while facts

relevant to one claim might provide background with respect to the other, more idaéquir
(footnote omitted)).

Nimellis argues thatthe parties’ relationship and history of dealings, including the
nature and offerings of each business” are operative &actthat the counterclaim$provide
motive, intent, context, and logical explanatidot the federal claimsDefs.” Opp'n to Pl.’s.
Mot. [Docket Entry 29] atl, 7 (Feb. 19, 2013) (“Defs.” Opp’n”)In support of this proposition,
Nimellis citesto Seventh Circuit precedent holding tla loose factual connection between the
claims is generally sufficient” toonstitute an overlap of operative facindersection1367(a).

SeeAmmerman v. Sweerb4 F.3d 423, 424 (7th Cir. 1995nternal citation omitted). This

argument is upersuasiveNimellis’ “loose factual connection” standard has not been adopted in
the D.C. Circuit, and district courts within the Seventh Circuit have integbremore narrowly

than Nimellis portraysSee, e.g.Trilithic, Inc. v. Wavetek U.S. Inc., 6 F. Supp. 2d 803, 806

(S.D. Ind. 1998) (finding nsupplemental jurisdictionvhere “the factual connection occurs

among the background facts, as opposed to the operative famg8d States v. ClariNo. 08

C 4158, 2010 WL 476637, at *1 (N.D. Ill. Feb. 3, 2010hifer a “loose factual connection” is
sufficient, “facts linking state to federal claims must be operatige they must be relevant to

the esolution of the federal claims” (internal quotation marks omitted)).



Nimellis has not shown that the countentig provide a factual basis or overlap that will
aid in the resolution of the Lanham Act claims; fhets raised by th@arties’ history and
relationship, and even Nimellis’ intent and motive, siraply notimplicatedbeyond furnishing
a generabackgroundior Wisey’s narrow federal trademark, unfair competition, and unlawful

cybersquatting claim§eeCheckPoint Fluidic Sys. Int’l, Ltd. v. Guccione, Civil Action No.-10

4505, 2012 WL 195533 (E.D. La. Jan. 23, 2012) (“background about the dealings between the

parties”is not operative facts)Council of Unit Owners of Wisp Condo., Inc. v. Recreational

Indus., Inc, 793 F. Supp. 120, 122 (D. Md. 1992yen though both state law and federal claims
were “part of an ongoing, bitter disptitbetween the parties/[rflot every dispute that arises
between parties litigating a federal claim constitutes a part of the sanute Atti case”)
Although they origiate from the samgeneralbackground factdNimellis has not provethat
the two sets of claims are derived from a common nucleus of operativedaasto satisfy
section1367(a).

In sum, thetort counterclaims do not have a legal overlap with the LanAat claims
and the factual overlap exists only to the extent that the federal claims and daimserelate
generally to the partiesiroaderbackground disputel he counteclaimsthereforedo notderive
from a common nucleus of operative fact with tlemham Act claimsAccordingly, the Court
will dismissNimellis’ counterclaims for a lack of subject matter jurisdiction pursuant tergkd
Rule of Civil Procedure 12(b)(1)Moreovetr as discussed below, even if the Court had
supplemental jurisdiction, it concludgsat it should decline to exercise it.

[l Seaction 1367(c) Analysis

Wisey’s also argues that even if the counterclasassfiedsection1367(a) the Court

should decline supplemental jurisdiction in its discretion pursuanseotion 1367(c)(1) or
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section1367(c)(2). The Court agrees in peggardingsection1367(c)(1) and in totalegarding
section1367(c)(2).

A. Section1367(c)(1)

If the Court permittedthe counterclaims to advance undection 1367(a), Wisey's
arguesthat three legal questions inherent in the counterclaims each “raise a novel dexomp
issue of State law®"which provides an independent basis for the Court to decline to exercise
suplemental jurisdictiorunder section 1367(c)(1First, Wisey’'s stateshat the Court would
have to decide “whether a corporate entity is defamed under DC law byrfakrsiatements
about an owner”; second, the Court would have to determine “whether a corporate &abtg is
under a theory ofespondeat superior for alleged statements by an employee made outside the
scope of employment”; and third, the Court would need to examine “a number of-of1tace
guestions given that most of the alleged statements were made in Virginia, bgimaVir
resident, concerning anothéirginia resident.” Pl.’'s Reply to Defs.” Opp’n [Docket Entry 30] at
6 (Feb. 25, 2013) (“Pl.’s Reply”).

The first issue appears to be novel to District of Columbia common lawthend
interpretationof that law in the U.S. District Court for the District €olumbia. Under
Restatement (Second) of Torts § 561éagorporatiormay assert a claim of defamation when it
is defamed by a personal attack against one of its agents in a rtatneflects upon the way
the corporation does its busine§eeRestatenent (Second) of Tort§ 561(a)cmt. b (1977).
However, because local District of Columbia courts have not had the opportunityefd ac
decline the Rstatement in this context, that issue would be one of first impression before thi

Court If this Cout were to adopthe Restatement standard, it would also need to decide whether

® Nimellis counters, without elaboration, that the issues Wisey'ssraise “not particularly legally complex or
novel.” Defs.” Opp’'n at 7.
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accusing the owner of a restaurant of pedophilia reflects upon the way theamistioes its
businessGiven that “[n]eedless decisions of state law should be avoided ba@hredter of
comity and to promote justice between the parties, by procuring for them damies reading

of applicable law,’'Gibbs 383 U.S. at 726, and out of an abundance of deference to the District
of Columbia courts, thi€ourt shoulddeclineto adiress the defamation claims invokitigs

issue.

Wisey's secondection1367(c)(1)argument, rather than contend that the counterclaims
represent a novel or complex issue, seems instead to be an attempt to convince thl@atCourt
Wisey’'semployees were not within their scope of employment when they committed thel allege
tortious acts. If the Couwtere to accephatargumentthen respondeat superigould not apply

and Wisey’'s would nobe liable.SeePenn Central Transp. Co. v. Reddick, 398 A.2d 27, 29

(D.C. 1979) (respondeat supericallbws the employer to be held liable for the acts of his
employees committed within the scope of their employmentérnal citation omitted)).But

scope of employment is generally a question for tlee of fact.Jordan v. Medley711 F.2d 211,

215 (D.C. Cir. 1983)(citing Penn Central Transport Co., 398 A.2d at 32).ahy event

respondeat superior is an-tiftgated question and Wisey’'s has rsttowna novel or complex
issue of District of Columbikaw here

Wisey’s third argument, that “the Court would also be faced with a number of @feice
law questions given that most of the alleged statements were made in Virginid/itgynea
resident, concerning another Virginia resident,” Pl.’s Reply at 6, also doesisetaraovelbr
complexissue of District of Columbia lawFirst, it appears to be factually inaccurate s&fen
alleged encounters, only two are specified to have taken place in ViigeeaAm. Countercls.

19 15, 17,19, 20, 23, 24, 25Then if analleged claimdid occur in Virginia, the Court would
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decide whether to use Virginia or District of Columbia law based choice-oftaw analysis.

SeeOveissi v. Islamic Republic of Irarb73 F.3d 835, 8423 (D.C. Cir. 2009) describing

general choicef-law analysis);Mastro v. Potomac Elec. Power Co., 447 F.3d 843;3%7

(D.C. Cir. 2006) (describing choig#-law analysis in defamation context). Should the Court
find Virginia law applies, it can @udicate the case under thew of that forum.See, e.g.

Fawehinmi v. Lincoln Holdings, LLC, 895 F. Supp. 2d 148, 153 (D.D.C. 2012) (finding ehoice

of-law dictated using Virginia law and subsequently interpreting Virginia standeommon
law in contract and tort claimdilence Wisey’'s has not allegea choiceef-law question that is
novel or complex.

With respect td367(c)(1), thenthe Court agrees wittVisey’'s motion in partwWhile the
defamation claims appear to be novel to District of Columbia law, the respondeabrsame
choiceof-law issueghatWisey’'sraisesare neither novel nor complex.

B. Section1367(c)(2)

Under section 1367(c)(2), the Court may also decline to exercise supplemental
jurisdiction when astatecommon law claim “substantially predominates over the claim or claims
over which the district court has original jurisdiction.” In genéftdde question of whether state
law predominates . . . must be answered by looking to the nature of the claimias sethe
pleading and by determining whether the state law claims are more compleyuioe more

judicial resources to adjudicateDiven v. Amalgamated Transit Union 1Th& Local 689 38

F.3d 598, 602 (D.C. Cir. 1994) (internal quotation marksttewt); see alsoGibbs 383 U.S. at
72627 (if “state issues substantially predominate, whether in terms of probg stope of the
issues raised, or of the comprehensiveness of the remedy sought, the stetentw@s be

dismissed without prejudice and left for resolutiorstate tribunals”)Lindsay v. Gowt Emps.
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Ins. Co., 448 F.3d 416, 425 (D.C. Cir. 2006) (“predomination under section 1367(c)(2) relates to
the type of claim).

Given the varied types of torts alleged and the judicial resources that wowdduned
to ajudicate them,section 1367(c)(2) counsels using discretion in this case to decline
supplemental jurisdiction. The four torts allegedtle counterclaimsach requiredifferent
elements of proof than the federal claims. Additionally, there are as masyes altercations
between the parties in two states, several withéssies would presumably only bealled for
the counterclaimsand the counterclaimgould involve the application of both Virginia and
District of Columbia law. Given the judicial resources it would take to preside tbneer
counterclaims antheir legal and factual separation from the federal claihs,Courtshould
also declinessupplemental jurisdiction undeection1367(c)(2).

CONCLUSION

The counterclaims do not share a common nucleus of operative fact with thd federa
claims and thus do not satisfy section 1367(a). Because the Court cannos@ggsiennental
jurisdiction over the aanterclaims it will grant thé&kule 12(b)(1) motion to dismiss for lack of
subject matter jurisdiction. Had the Court found the counterclaims satisfiegdns&867(a), it
still would have declined to assert supplemental jurisdiction over the defamation claims unde
section 1367(c)(1)and overall the counterclaims under section 1367(c)(2). Having found
sufficient grounds to dismiss under Rule 12(b)(1), the Court willreaththe Rule 12(b)(6)

motion.

" Nimellis names “patrons and employees” of Café Romeo’s, twoaeguktomers, “two of Mr. Ashgrizzadeh
employees,” a Restaurant Depot cashier and two internationatstwatit students, among others, as potential
witnesses to the alleged defamatory or otherwise harassing inci8eefsn. Countercls. 1 20, 22, 23, 24, 25.
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For these reasons, the Court will graMisey’s motion to dismissthe amended

counterclaims. A separatader will issue on this date.

Is/
JOHN D. BATES
United States District Judge

Dated: July9, 2013
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