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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ERIC DAVID ZEMEKA, et al.,

Plaintiffs,
V. Civil Action No. 12-1619 (JEB)

ERIC H. HOLDER, JR., Attorney General
of the United States, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiffs Eric and Annie Zemeka were madiin March 2010 in Maryland. Annie, an
American citizen, then filed dr130 petition with the U.S. Cizenship and Immigration Service
to obtain “immediate relative” status for Er&cnative of Cameroon. USCIS denied the petition
on the ground that Eric’s prior wife had prewsly filed an 1-130 petition for him based on a
sham marriage. Under 8 U.S.C. § 1154(c), a fréardulent petition resulis a lifetime bar to
any subsequent I-130 petition. The Zemekas do radleciye the statute, bargue that Eric was
blameless in the earlier incident. As a reshky ask this Court to find USCIS’s determination
arbitrary and capricious. Defendants have nmoved for summary judgment, contending that
their decision was supported by @ingency record. As they arerpect, judgment on their behalf

is warranted.

l. Background

A. Factual Background

In its Opinion and Order of August 28, 2013, denying without prejudice Defendants’

prior Motion to Dismiss, the Court specificallgquired the parties te@ly only on those facts
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contained in the Administrative Record, unl#ssy could show that a recognized exception
applied to this rule of admistrative review._See ECF Nd4. Although Plaintiffs nowhere
contend that the Court may appropriately consiwaterial outside of thAdministrative Record,
they nonetheless cite to a new Affidavit of EZiemeka._See Opp. at 3-7. The Court may not

consider this piece of evidence. See, e.q.odlbee Roosevelt Conservation P’ship v. Salazar,

616 F.3d 497, 514 (D.C. Cir. 2010) (“The APA limits jcidi review to theadministrative record
except when there has beenrasgj showing of bad faith or imnpper behavior or when the
record is so bare that it prevents effecfiwdicial review.”) (internal quotation marks omitted).

As described in the Administrae Record, then, Eric Zemelksia native ad citizen of
Cameroon. He was first admitted to thetdd States on November 14, 2005, on an F-1
nonimmigrant student visa to attend Montgom@ollege in Rockville, Maryland. See AR 47.
On May 26, 2006, in Fulton County, Gg@, he married his first wife&Sabrina Stephens. Id. at
220, 232-33, 419. Stephens then filed an 1-13Qipetwith USCIS on his behalf on July 2 of
that year._Id. at 106, 217. She claimed norpriarriages on the 1-130 or on the biographical
information form G-325A._1d. at 217, 414-18emeka, meanwhile, filed an 1-485 Application
to Register Permanent Residence or AdjuatuSton June 13, which was contingent upon the
outcome of his 1-130 petition. See id. at 37-#0legedly unbeknownst to him, on May 3, three
weeks before marrying Zemeka, Stephersrarried another Cameroonian man, Aymard
Audrey Fonkou Fotsing, in Cobb County, Georgiag she filed an 1-130 petition with USCIS
on Fotsing’s behalf on September 11 (two moiatfiter filing the 1-130 petition on behalf of
Zemeka)._ld. at 106, 217, 292. On SeptembeBidhhens’s sister called the DHS-2ICE Tip
Line, reporting that Stephens “was paid $70thasfirst installment to marry a man from

somewhere in Africa in order for him to obtain pegoe 1d. at 618. The ster claimed that the



marriage had been arranged by a third partytaatthe two “had never met until they showed
up to marry each other and that theyédnaever lived together.”_1d.

Both Zemeka and Fotsing were scheduledppear with Stephens before a USCIS
Officer for separate 1-130 interviews irtlAnta on May 30, 2007._1d. at 106, 217. Following a
disagreement between Zemeka and Stephens,fsiseddo attend, and he proceeded alone. Id.
Neither Stephens nor Fotsing appeared for Fotsing’s interview. Id. Zemeka was ultimately
issued a Notice of Intent to Deny (NOIDe 1-130 petition by USCIS on January 29, 2008,
partialy because Stephens was already matoi€wtsing._See id. at 217-18, 232-33, 412-13.
Zemeka alleges that this was the first timédagned of his wife’s bigamy. See id. at 220.

In response to the NOID, Stephens resittieeh her marriage certificate and included a
sworn affidavit to USCIS claiming that she haslrer been married to Fotsing. Id. at 107, 218,
406-10. Yet, after visiting the Cobb County recooffice, Zemeka claims he discovered proof
that Stephens had indeed married Fotsing threesaonth she had married him. Id. at 65. Not
surprisingly, given thévalidity of their marriage, Zenk@'’s relationship with Stephens
allegedly deteriorated and h@oved out._See id. at 65.

Meanwhile, on February 5, 2009, USCISdel Stephens’s 1-130 petition for
abandonment (failure to appdar an interview) and lack afocumentary evidence rebutting
USCIS'’s finding of fraud._See id. at 218, 236-Z&meka’s 1-485 application was denied the
same day for ineligibility to redee an immigrant visa. See id.26. After this denial, Zemeka
sought — and received — a marriage annulnveimt;th was granted by the Superior Court of
Fulton County, Georgia, on May 6, 2009. Id. @71 Zemeka was issued his first notice to
appear for a removal hearing on September @49 2to be held on April 26, 2010. See id. at 31-

32, 34-35.



Zemeka then married his current wife, aitdd States citizen whose maiden name was
Annie Valerie Sielinou, in Rockville, Marylandn March 29, 2010. Id. at 250, 355. Annie filed
an 1-130 petition on his behalf on April 25, a daydoe his removal hearg. 1d. at 240. While
acknowledging that Zemeka'’s current marriage &gup . . . bona fide,” id. at 67, USCIS issued
a NOID on September 13, 2011, citing INA 8§ 204&)).S.C. 8§ 1154, which prohibits approval
of any [-130 petition filed on behalf of an aliemleéiciary who has previously been accorded, or
has sought to be accorded, immediate-relativestat the basis of a fraudulent marriage. See
AR 105-08, 216-19. In other words, Zemeka'’s pas entanglement with Stephens stood as an
insurmountable obstacle Annie’s 1-130 petition.

B. USCIS Decision of October 26, 2011

Following the September 13, 2011, NOID, the Zemekas were afforded the opportunity to
produce evidence to rebut USCIS’s finding abpmarriage fraud. See AR 108 (citing Matter
of To, 14 1. & N. Dec. 679 (BIA 1974)). Plaifis submitted a GEICO insurance policy, see id.
at 224-26, a letter from AT&T (declining to pride service without tolblocking), see id. at
227-29, and an affidavit signed by Eric ZemeE&e id. at 220-22. USCIS nevertheless denied
the 1-130 petition on October 26, 2011, finding,

[T]here is substantial and probatigeidence to show that his prior
marriage to Sabrina Ann Stephens was an attempt to evade the
immigration laws of the United States by entering into a fraudulent
marriage. As we find that the beneficiary previously engaged in a
sham marriage, pursuant to Section 204(c) of the Act he is
precluded from the approvaf other visa petition|[s].
Id. at 64. The District Dector reached this finding baksehiefly upon evidence of fraud
perpetrated by Stephens — namely, that sdetteried two Cameroonian men in Georgia in

May 2006; she had filed I-130 petitions for eaclth&im; she had failed to appear for USCIS

interviews for either petitiorshe had made material misrepentations on her 1-130 and G-



325A forms submitted on Zemeka’s behalf by concealing her prior marriage to Fotsing; she had
failed to submit documentary evidence of a good-faith marriage with Zemeka; and her assertion
in a sworn affidavit that she had never marfetsing was proved false. See id. at 64.
USCIS also noted thathiad “relied upon an independetalysis of Mr. Ze Meka’s
entire record” in “finding thaMr. Ze Meka’s prior marriage to M&tephens was entered into in
order to evade U.S. immigration laws,” andtthlthough Stephens’s undisclosed prior marriage
to Fotsing “is indeed indicativef fraud, it was not the sole &ia for our finding.” Id. at 68. In
particular, USCIS pointed to scant documentargence of her marriage to Zemeka produced in
response to the September 13 NOID: only a GEiGsurance policy, ateer from AT&T, and
an affidavit signed by Zemeka. See id. at 64-6fis evidence was found to “fall far short of
convincing evidence of a bona fideaterial union.”_ld. at 66. USCIS also contrasted the slim
evidence submitted to prove Zemeka’s first marriagehwoas: fidewith the ample support to
demonstrate the legitimacy of his currentrnaae, including tax terrns and evidence of
commingled assets. |d. at 67.
In its October 26 decision, USCIS determined:

Whether Mr. Ze Meka was aware of the entirety of the

immigration fraud perpetuated Iys. Stephens exceeds the scope

of this adjudication of your petidn. Here, we are concerned with

analyzing his prior marriage to Ms. Stephens. . . . [T]hat he was not

aware of Ms. Stephens[’s] prianarriage does not dissolve the

substantial and probative indic@ fraud we have found in his

marriage to Ms. Stephens.
Id. at 66. The Director conalled that Zemeka’s attorneyckim that he was unaware of

Stephens’s prior marriage did not completelys$dilve the substantial duprobative indicia of

fraud [because] the record lacks evidenchigicohabitation with Ms. Stephens or the

! Zemeka’s name is spelled both “Zemeka” and “Ze NMékaarious places. Since Plaintiffs refer to him
as Zemeka in their Complaint, the Court will follow suit.
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consummation of their marriage.”_Id. at 68s such, USCIS concluded that, although his
current marriage appedrena fide Zemeka had failed to meet his “burden . . . [of] establish[ing]
that the beneficiary’s previousarriage to Sabrina Ann Stephemas not entered into for the

sole purpose of circumventing Uigmigration laws.” _1d. at 67.

C. BIA Affirmance of Auqust 13, 2012

Zemeka was notified on July 31, 2012, thatdppeal of the denial of his I-130 petition
for “immediate relative” statusould be denied. See id. at4t25. That denial occurred on
August 13._See id. at 100-01. The Board of Immigration Appeals agrdethe District
Director that Stephens’s condutdises the question that marriage fraud has occurred.” See id.
at 124-25. The BIA added that# record lacks evidence of commingling of funds, or any
affidavits (aside from the beneficiary’s) afieg to the circumstaes surrounding the meeting
and courtship between Ms. Stephens and thefioerg.” Id. at 125. The BIA concluded that
Zemeka'’s claim to have had no knowledgéhaf fraudulent scheme “lacks credibility, as
[Stephens] would appear to have no motive toalefrthe United States on his behalf without his
knowledge.” _Id.

Still dissatisfied with theppellate ruling, Plaintiffs laught this case. Defendants
initially moved to dismiss, see ECF No. 10, bt @ourt held that since neither party had based
its pleadings on the administrative recorgnaissal was inappropriate, and Defendants could
renew their arguments in a Motion for Summary Judgment. See ECF No. 14. They have now
done so.
. Standard of Review

The Court has jurisdiction to review a firrgency decision denying an 1-130 petition on

the basis of marriage fraud under the Adstir@tive Procedure Act, 5 U.S.C. 8§ 7llseq. See,



e.q., Ginters v. Fraizer, 614 F.3d 822, 828-29 (@th2010) (finding U.S. District Court has

subject-matter jurisdiction to review USCdi$nial of I-130 Petition for Alien Relative).

Pursuant to the APA, the Court reviews agetegisions to determine if they are “arbitrary,
capricious, an abuse of discretion, or otherwigein accordance witthe law.” 5 U.S.C. §
706(2)(A). An agency, in reaching its decisionu$hexamine the relevant data and articulate a
satisfactory explanation for itgction including a rational conrtgan between the facts found and

the choice made.” Motor Vehicle Mfrs. Ass'ndfS., Inc. v. State Farm Mut. Auto. Ins. Co.,

463 U.S. 29, 43 (1983) (internal quotation maokstted). Review by this Court under the APA
is generally limited to the administrative rectidt was before the agency when it reached its

decision. _Voyageurs Nat'l Park Ass’nNorton, 381 F.3d 759, 766 (8th Cir. 2004). Although

the Court may not “supply a reasoned basis foat@cy’s action that the agency itself has not
given,” it must “uphold a decision of less thaeaticlarity if the agency path may reasonably

be discerned.”_Motor Vehicle Mfrs. Ass’'n, 4633Jat 43 (internal quotation marks and citation

omitted). Because the BIA’s decision affimgiUSCIS’s denial of Zemeka'’s 1-130 petition
“adopted the rationale set foritinthe USCIS’s decision,” botéire subject to review by the

Court. See Rivera v. Patterson, No. 10-23208,1 WL 5525356, at * 4 n.4 (S.D. Fla. Nov. 14,

2011).

Summary judgment may generally be grdrtéthe movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56. When reviewing adi agency action under the APA, 5 U.S.C. § 706,
however, the standard set forth in Rule 56 doespply because the Cowgtrole is limited to

reviewing the administrativeecord. _See Neighborhood Assistance Corp. of Am. v. Consumer

Fin. Prot. Bureau, 907 F. Supp. 2d 112, 123 (D.D.C. 2012); Cottage Health Sys. v. Sebelius, 631




F. Supp. 2d 80, 89-90 (D.D.C. 2009). Instead, und@eABA, it is the role of the agency to
resolve factual issues to arrive at a decisigpported by the administiee record, while “the
function of the district court i® determine whether or not as a matter of law the evidence in the

administrative record permitted the agency to make the decision it did.” Cottage Health Sys.,

631 F. Supp. 2d at 90 (internal quotation marks @atian omitted). The district court “sits as

an appellate tribunal. The ‘entire case’ on review question of law.” _Am. Bioscience, Inc. v.

Thompson, 269 F.3d 1077, 1083-84 (D.C. Cir. 2001)mi8ary judgment thus serves as the
mechanism for deciding, as a matter of lagether the agency action is supported by the
administrative record and otherwise consisteitt the APA standard of review. See Bloch v.
Powell, 227 F. Supp. 2d 25, 31 (D.D.C. 2002), aff'd, 348 F.3d 1060 (D.C. Cir. 2003).
1. Analysis

The Court will begin with a general discussiof I-130 petitions and 8 U.S.C. § 1154 and
then proceed to an analysis of the claims here.

A. 1-130 Petitions & 8 U.S.C. § 1154

A citizen of the United States may assist her spouse to attain “lawful permanent resident”
status by filing a Form 1-130 Petition for Ali€&elative with USCIS._See 8 C.F.R. 88
204.1(a)(1), 204.2(a). The petition seeks the classificatioreddlibn beneficiary as an
“immediate relative,” which includes “childrerpauses, and parents of a citizen of the United
States.” 8 U.S.C. 8§ 1151(b)(2)(A)(i). This simexempts the “immediate relative” from annual
guotas and other family-based immigration classiions. _See 8 U.S.C. § 1151(b)(2). With
regard to spouses, the petitioner sponsorindian beneficiary carries ¢h“burden of proof . .
[,] and the petitioner must bytsseactory evidence establishetivalidity of his marriage.”

Matter of Brantigan, 11 I. & N. Dec. 493, 494 (BIA 1966). The test foorea fidemarriage




under immigration law is whether, at the iptien of the marriage, “the bride and groom

intended to establish a life tager . . . .” _Matter of Lawano, 19 I. & N. Dec. 1, 2-3 (BIA

1983); see also Lutwak v. United States, 344.1804, 611 (1953) (test is whether “the two

parties have undertaken to ediglba life together and assumetear duties and obligations”).
If the 1-130 petition is granted, @halien is classified as &immediate relative” of a United
States citizen and may seek “lawful permainresident” status by filing a Form 1-485
Application to Register Permanent Residenfdjust Status. See 8 U.S.C. § 1255(a).

The USCIS, however, is precluded from appng any 1-130 petitiofiled on behalf of
an alien beneficiary who has previously baenorded, or has sought to be accorded, immediate
relative status on the basika fraudulent marriage:

Notwithstanding the provisions stibsection (b) of this section no
petition shall be approved if Y1the alien has previously been
accorded, or has sought to be aded, an immediate relative or
preference status as the spousa oitizen of the United States or
the spouse of an alien lawfuladmitted for permanent residence,
by reason of a marriage determiniey the Attorney General to
have been entered into for the pose of evading the immigration
laws, or (2) the Attorney General has determined that the alien has
attempted or conspired to entetoira marriage for the purpose of
evading the immigration laws.
8 U.S.C. § 1154(c). Indeed, the provision triggs USCIS to deny an I-130 visa petition filed
by a United States citizen on behalf of anralighe USCIS determines that the alien has

previously entered into a fraudulent marriageiider to evade immigtion laws.” Velez-

Duenas v. Swacina, 875 F. Supp. 2d 1372, 1377-78 3aD2012) (citing 8 U.S.C. § 1154(c));

Eberheart v. U.S. Atty. Gen., 322 Fed. Appx. 827, @3@h Cir. 2009). A marriage entered into

for the purpose of evading immigration laws tipuscludes a beneficiary from ever receiving

“immediate relative” status from a sulgsent [-130 petition. _See Matter of Isb20,l. & N.

Dec. 676, 678 (BIA 1993); Matter of Kahi® I. & N. Dec. 803, 804 (BIA 1988).



A USCIS District Director determines, onhagf of the Attorney General, whether
8 1154(c) applies to a beneficiary in the coursadpfidicating a subsequent visa petition. See,

e.g., Matter of Tawfik, 20 I. & N. Dec. 166, 1BIA 1990); Matter of Agdianoay, 16 I. & N.

Dec. 545, 546 (BIA 1978Matter of Samsen, 15 I. & N. Dec. 28, 29 (BIA 197¥Yhere prior

fraud is the basis for denyingsabsequent 1-130 petition, “the dist director should not give
conclusive effect to determinations made priar proceeding, but, ragh, should reach his own

independent conclusion based on the evidence bleffore Matter of Tawfik, 20 I. & N. Dec. at

168; see also Matter of Samsen, 15 I. & N. Dec. at 29; Matter of F-, 9 1. & N. Dec. 684, 686-87

(BIA 1972). A determination of marriage fraud made pursuant to this provision must be
supported by “substantial and probative” eviden8ee 8 C.F.R. § 204.2(a)(1)(ii); Matter of

Tawfik, 20 I. & N. Dec. at 167; Matter ofglianoay, 16 |. & N. Dec. at 546. Substantial

evidence is “more than a scintillaut . . . something less thap@eponderance of the evidence.”

Fla. Gas Transmission Co. v. FERC, 604 36, 645 (D.C. Cir. 2010) (citation omitted).

Where USCIS discovers evidence relateth&oriage fraud, the agency must issue a
notice of intent to denyNOID) to the petitioner:
A request for evidence or notice of intent to deny will be
communicated by regular or electronic mail and will specify the
type of evidence required, and whether initial evidence or
additional evidence is required, or the bases for the proposed
denial sufficient to give the afppant or petitioner adequate notice
and sufficient information to respond.
8 C.F.R. § 103.2(b)(8)(iv). The NOID informs theipener of “the derogatory information” in
guestion and affords him the “opportunity to rethe information and psent information in
his/her own behalf before the decision is rendere .” 1d. 8 103.2(b)@)(i); see Matter of To,
14 1. & N. Dec. at 679%.aurean919 I. & N. Dec. at 3 (“whex there is reason to doubt the

validity of the marital relationship, the petitier must present evidence to show that the

10



marriage was not entered into for thegmse of evading the immigration laws')lpon
receiving the NOID, the burden shifts to theifgener to rebut USCIS finding of fraud and
establish that a prior marriage was not “entenéal for the purpose of evading immigration

laws.” See Matter of Kahy, 19 I. & N. Dec. at 805 ({Rven if his current marriage is

unquestionably bona fide, however, the \psétion cannot be approved if theneficiary
sought to be accorded nonquota statsetan a prior fraudulent marriage.”).

After receiving a response to the NOID, thetct Director determines whether the I-
130 petition should be approved. 6 U.S.C. § 27HI§).F.R. 8 204.2(a)(1)(ii). The Director’s
decision may be appealed to the Board of Immigration Appeals, 8 C.F.R. § 1204.1. If a
petitioner remains dissatisfiedttvthe BIA’s decision, he may én file suit in this Court,
although USCIS’s denial of an I-130 petitiorsbd on a finding of fraudulent marriage “will
stand if the record reveadsrational basis” for the ageyis decision._See Asamoah v.
Napolitano, No. 10-470, 2010 WL 5095353, at *4 (D. Md. Dec. 8, 2010).

B. The Merits

Defendants move for summary judgmenajimiing that the USCIS decision was sound
because the agency had “overwhelming evidémaeSabrina was engaged in . . . a fraudulent
marriage to Zemeka.” See Mot. at 10.nmg&ka responds that judgment should be denied
because there is a genuine issue of matecaHaamely, that “USCIS’s findings are based on
speculation.”_See Opp. at 2. ke Court set ouh Section Il,suprg the material-fact standard
in Rule 56 does not apply because the Courtssisdlimited to reviewing the administrative
record to determine if the agency’s decisiors wapported by substantiali@ence. Bearing this
in mind, the Court will first address Plaintiffshallenge to USCIS’s itial decision and then

turn to the agency’s consideaiti of Plaintiffs’ rebuttal evidence.
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1. Application of 8 USC § 1154(c)

Plaintiffs first argue that USIS erred here when it reliexh 8 U.S.C. § 1154(c) because
the fraud was perpetrated not by Zemeka, but bpl&tns, and he was actually a victim of that
fraud. See Opp. at 11-15. They contend thaa, result, Defendants never should have issued
the NOID that shifted the burden to Zemeka to provéotra fidesof his previous marriage. Id.
In other words, the Zemekas maintain that 84{¢R§1) requires that USCIS determine that the
alien entered the preaus marriage fraudulently, rather thidwat either party did so. Id. Under
such a construction, they claim, USCIS couldimte found sufficient knowledge by Zemeka to
have triggered the issuance of the NOID.

The Court need not decide whether the stdageses on the intent of either party to a
marriage, or only the alien’s intent, because evémeifatter is the case, the result here would be
the same: it was reasonable for the agency to issue the NOID. This is because Defendants’
decision is supported by substangaidence in the record that ieka entered into a fraudulent
marriage with Stephens for the purpose afdig the immigration laws. To reiterate,

substantial evidence is “more tharscintilla, but . . . sometig less than a preponderance of the

evidence.” Fla. Gas Transmission Co., 604 F.3d at 645.

The agency’s evidence demonstrating Zerteekaudulent intent was: his marrying a
woman who had wed another Cameroonian mdahe same month, AR at 106, Stephens’s
submission of visa petitions for both of theoh, her unusual behavior afallure to appear for
either 1-130 hearing, id., and tfalure of Zemeka and Stephens to submit any documentary
evidence of a joint life in rg@nse to the 2008 NOID (regardingrdeka’s first 1-130 petition).
See id. at 66. Indeed, Zemeka's failuretie@r any corroborating formation after the 2008

NOID is quite damning on its own. As the BlArxluded after reviewing all of this evidence,

12



moreover, Zemeka’s claim to have had no knowledge of the fraudulent scheme “lacks
credibility, as [Stephens] would appear to hawanotive to defraud the United States on his
behalf without his knowledge.” 1d. at 125. Ight of the agency’s evidence, this was not an
irrational conclusion and is supported by substhatimence. The decision to issue the NOID —
and thus to place the burden upon Zemeka to establisiotizefidesof his prior marriage — was
therefore reasonable.

2. Zemekas' Rebuttal Evidence

By contending that they proffered eviderstgficient to rebut ta finding of marriage
fraud, Plaintiffs imply that, eveih USCIS’s preliminary determation was correct, the agency
either failed to consider Plaiffs’ rebuttal evidence or reach@dconclusion unsupported by that
evidence. Neither argument holds water.

In response to the September 13, 2011, N®IBintiffs submitted three pieces of
evidence to prove that Zemékanarriage to Stephens wagna fide a GEICO insurance policy,
see id. at 224-26, a letter from AT&T (decliningpmvide service without toll blocking), see id.
at 227-29, and an affidavit signed by Zemekae id. at 220-22. USCIS properly conducted a
de novareview of this evidence; in fact, it exgasly noted that it had “review[ed] . . . the
evidence contained indtrecord and [Plaintiffs’] response [the] NOID.” See AR 68; see
Tawfik, 20 I. & N. Dec. at 168. This evidemwas found to “fall far short of convincing
evidence of a bona fide material unidsy USCIS._See AR 66. Upon its owa novaeview,
see 8 C.F.R. 8 1003.1(d)(3)(iii), the BIA listee thvidence submitted by Plaintiffs in response
to the NOID and similarly concludebat the denial “is adequatelyported in this record . . . .”
AR 125. The record therefore contains eviethat both USCISnal the BIA considered

Plaintiffs’ materials in their dgsions to deny the 1-130 petition.
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Given that all evidence before the agencyg wansidered, “the fution of the district
court is to determine whether or not as a matftésw the evidence in the administrative record

permitted the agency to make the decision it did.” Cottage Health Sys., 631 F. Supp. 2d at 90

(internal citation omitted). A USCIS denialanh I-130 petition based on a finding of fraudulent
marriage “will stand if the record reveals aoatl basis” for the agency’s decision. See
Asamoah No. 10-470, 2010 WL 5095353, at *4.

USCIS determined that the two pieces of documentary evidence submitted by Plaintiffs
in response to the 2011 NOID were insufficienthoth quantity and quality, to demonstrate
Zemeka’s “cohabitation with Ms. Stephens g tonsummation of their marriage.” See AR 66.
Indeed, this rebuttal evidea does not prove Zemeka’s first marital relationshiplvess fideat
its inception: the GEICO document memorializesix-month insurance policy that failed to
indicate that Zemeka and Stephens actualgwned a vehicle, id. &5; the AT&T document
was a denial of service for both of them dateate than a year aftéheir wedding, and there
was no evidence of subsequent attempts to regain phone seivith of their names, id.; and
no evidence was submitted to document a purported joint bank account. Id. Zemeka’s affidavit
standing essentially alone is insufficieatbridge this evidentiary gap. Id.

This weak evidence is easily outweighedliy agency’s evidence of fraud: Stephens’s
twin marriages to two Cameroonian men inghene month in Georgia, id. at 106, her duplicate
submission of visa petitions, id., her failure tear for either 1-130 heiag, id., the failure of
Stephens and Zemeka to respond to the 200Nr@garding Zemeka's first 1-130 petition),
and Zemeka'’s inability to produce more than pigces of objective evahce after two years of
supposed cohabitation with Stephens. See @6.atEqually significant, the meager evidence

offered to prove the legitimacy of his marriggeStephens presents,an unfortunate irony, a

14



sharp contrast with the ample evidence submitted to demonstrate the legitimacy of his current
marriage, which includes tax returns, evidence of commingled assets, a joint insurance policy,
and evidence of utilities registered in both names. Id. at 67.

Taken together, this evidence makes maniigat USCIS’s decision, affirmed by the
BIA, was supported by substantial and probagivielence and was rational, thereby defeating
Plaintiffs’ contention that the denial of the I-186tition was arbitrary, cajgious, or an abuse of

discretion._See 5 U.S.C. 8 706(2)(A).

V. Conclusion

Although Plaintiffs’ current marriage may well bena fide USCIS’s decision to deny
their 1-130 petition was based on substantial eaden the record. The Court will, accordingly,
affirm the decision of the BIA and grant f2adants’ Motion for Summary Judgment. A
contemporaneous Order so indicating will issue.

/sl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: November 20, 2013
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