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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTOPHER D. BARRETT,

Plaintiff,

V. Civil Action No. 12-1642(JDB)

JOHN M. MCHUGH , Secretary of the
Army

Defendant

MEMORANDUM OPINION

Plaintiff Christopher D. Barrétis a former activeduty United States Army enlisted
service member. After returninjom combat in 2004, Barretvent absentwithout leave
("AWOL") for nearly a yearHe was subsequently charged with desertion. In respBasett
requested a dischardeom the Army"in lieu of trial by courtmartial.” Thegeneral court
martial convening authority grantés request. Barrekaterunsuccessfully petitioned the Army
Board for the Correction of Military RecordsABCMR") to change the underlying basis for his
discharge fronfin lieu of trial by courmartial' to "secretarial authority. He brings this case
against the Secretary of the Arnthallengingthe ABCMR's denial ofhis petition The
Secretary[14] hasmoved to dismisdor lack of jurisdiction and for summary judgment, and
Barrett[16] has crossnoved br summary judgmentUpon carefulconsideration of thearties
memorandd, the applicable law, and the record, and for the reasons set forth biséo@ourt

will grant the Secretasymotion and will deny Barretstmotion.

! Def.'s Mot. to Dismiss and for Summ. J. [ECF No. (‘Bef.'s Mot."); Pl.'s Opp'n to Dé§ Mot. & Cross
Mot. for Summ. J. [ECF No. 16] ("Pl.'s Opp'n & Mot."); Def.'s Reply téssRDpp'n & Mot. [ECF No. 20] ("Def.'s

Reply").
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BACKGROUND

The parties agree on the following faétdn 2002, Barrett enlisted with the Army for a
4-year period. He deployed to Iraq in 2003 and 200#&e thenwent AWOL on July 15, 2004.
On June 1, 2005, he returned to his unit at Fort Bragg, North Car8hwtly thereafter, he was
charged with a single specification of desertion in violation of Article 85,ddmifCode of
Military Justice On June 26, ZIb, Barrett submittedhis first voluntary request for a discharge
in lieu of courtmartial explaining that hevas being treated for pesaumatic stress disorder.
Barrett admitted that he was guilty of the specification chargexd arlesser includedffense
and thateitherwould warranta punitive discharge. He conditioned his request, howewuelhe
receipt of an'honorable"discharge. The general countartial convening authority denied his
requestandlaterreferred Barrett's cade a special cowmnartial,authorized to administer a bad
conduct discharge.

Barrett submitted his second voluntary request for discharge in lieu ofroattral on
July 24, 2005. Again, he admitted that he was guilty of the specification chargéd tesser
included offense and that either would warranpunitive discharge, but this time, he did not
condition his request on the receipt of ‘dmonorable"discharge. The general cowmartial
convening authorityapproved Barrett request and direed that he receive afother than
honorable'discharge. Barrett wa® discharged on August 3, 2005.

Barrett later petitioned the Army Discharge Review Board to change his @neraobn
of service from"other than honorableto "honorable.” The Army Discharge Review Board
granted Barre® requestciting the "overall length and quality" of his service, the medical

circumstances surrounding his discharge, and hisgavgice accomplishments. dAin. Record

2 SeeDef.'s Smt. of Material Facts to WhichHEre is No Genuine Dispute [EQ¥. 142] 11 £25; Pl.'s
Stmt. of Material Facts to Which There is No Genuine Dispute [ECF Nd] 1§ 1-25.
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at 325. The Army Discharge Review Board also noted, however, that "the [narraass for
dischargdi.e., "in lieu of trial by coudmartial"] was both proper and equitable" and "voted not
to change it."Id.

Barrettlater petitionedche ABCMR—the highest level of administrative review within
the Department of the Armyto changehe narrative reason for his discharge framlieu of
trial by courtmartial' to "secretarialauthority.” In support of his ABCMRpetition, Barrett
submitted a Army DischargeReview Boardopinion, case number 200400008%Tase 1")
which heargued established preceddat his requested relief Id. at 274, 278, 281. The
ABCMR denied Barre¥ petition, notingthatthe Army Discharge Review Boardetermined the
reason forBarretts discharg—in lieu of trial by courmartia—was "both proper and
equitablée’ Id. at276. The ABCMR reasoned thagdause ohis AWOL, Barrett had submitted
a request for a discharge in lieu of trial dyurtmartial andhence tlischarge in liewf trial by
courtmartial' wasthe appropriatearrative forhis dischargeld. at277.

Barrett attempted to appetle ABCMR's decision, but he submitted his appeal outside
the oneyear appeal period. He then filed suit in this Court. The case was vibjuréananded
back to the ABCMR to reconsider its earlier decision. Baag#inasserted that Casewlas
precedent for his requestrelief. He also submitted anothé&krmy Discharge Review Board
opinion,case numbe?20110004285 Case 2), in support of his positionln Cases 1 and, 2he
Army Discharge Review Boarthad upgraded thepetitioners dischargesfrom "other than
honorable" to "honorable" arfthd changed thenarrativereason ér separatiorfrom "in lieu of
trial by courtmartial”to "scretariakuthority.”

On October 24, 2013, the ABCMR denied Barrett reli€he ABCMR considered the

two cases that Barrett provided and found that "there are several readilgraidpaeses upon



which to dstinguish [Barrett's] case from the 'precedential' caskbs.at 12. RegardingCase 1
the ABCMR noted that thpetitionerthere

[J]oined the Army in June 1992 and trained as an infantryman. . . . He
went AWOL from FortCampbell, KY, in April 195. On 19 November
1998, he was apprehended in Sullivan, IN. Hesweturned to military
control. . . . A single AWOL charge was preferred on 24 November. 1998
The applicant on the same day submitted a chapter 10 request and signed a
statement indicatinghat he understoodthe governmenihas not received

the necessarydocumentation and/or records with whi¢h obtain a
conviction bya courtmartial’ The memorandum further providéed
[applicant] have been advised by military wwsel that he cannot
completelyadvise me without these recordstealize my defense counsel

is limited by the few records that areaélable as to the advice he ogine.
Nevertheless, knowingllahis to be true, | waive alllefenses that may
become kown had my defense counsel bedble to review my records

. . . . The separatiorauthority approved his requeahd . . . he was
discharged from the Army under the provisions of Army Regulatids 63
200, chapter 10, by reason Gh lieu of trial by courmartia[”] and
issued a UOTHC [under other than honorable conditions] discharge.

Id. at9. The ABCMR noted that th&rmy Discharge Review Boardpgraded theetitionets
dischargecharacterization and narrative reasonCase lon the basis of equityciting his
medical condition and poservice conduct.

RegardingCase 2the ABCMR noted that the petitiongere

[E]ntered the Army on 16 November 1999 and was trained as an
automated logistics specialist, antbat service support function. . . .
Charges wergreferred againgthim] on 5 June 2002 while stationed at
Fort Bragg, NC. The offenses occurdeover the course of about five
weeks and essentially involveddiscipline. He failed to repaiand/or
report for duty eightimes, left the CorpSupportCommand (COSCOM)
area in violation of the order of his commander, would not move rgoks
wash vehicles, return from lunch, or stay in the compaa avhen
ordered to do so by an NCO, wrongfully possessed m gfabrass
knuckles, and forgethe signature of another on a counseling statement.
On the same day charges were preferred (® A002), he submitted a
requestfor discharge under chapter 10rmdy Regulation 63200. As
partof his request, he asked for a general discharge, but did nettheak
request conditional upon such a dischardte noted, in higequest for
discharge, that his offenses, though serious imthiéary context, were
not soserious as to warrant a fedecainviction. He also noted thateh



came from a closknit singe parent home and that the death of his
younger sigdr contributed to his decline in performanc@n 18 June
2002, the separaticauthority approved the chapter 10 with issuance of a
UOTHC [under other than honorable conditions] dischardg¢ée was
separatd effective 26 June 2002.
Id. at 9-10. The ABCMR noted that th&rmy Discharge Review Boardipgradedthe
petitionefts discharge characterization and narrative reason in Casetle basis of equity
citing his overall length of service, thercumstances suramding his dischargegnd his youth
and immaturity.

The ABCMR then distinguishedarretts petition from Case 1, notinghat Barrett had
"deserted hiaunit in a time of war after having served about 21 months of himat&h
commitment. Id. at12. In contrast, th@etitionerin Case lwent AWOL when the nation was
not at warand "after having served about 34 months of hisné®th commitment 1d. The
ABCMR also observed that Barrett initiallgttempted to separate on his own terms rather than
fully accept responsibility for himmisconduct andats adverse impact on the Arthipy seeking a
general dischargavhereas theetitionerin Case limmediately requested discharge without any
contingency. Id. Additionally, the ABCMR noted that thepetitionerin Case 1 waived
production of evidence necessary to secure a convjetias separated in less than a wesid
"submitted a chapter 10 without having reviewed the evidence in the case withnaedefe
counsel, who, due ttack of evidence, was unable to fully advise his client as to the relative
merits of the government's case if he proceeded to tddl."In contrastBarretts "attempt[] to
separate on his own terms . . . delayed his separation for over 2 months and put the Army and his
unit through additional pains.ld.

The ABCMR also distinguishedBarretts petition from Case 2where thepetitionets

offensehadoccurred during time of war 1d. The ABCMR noted that th@etitionerin Case 2



"did not desert oleave his unit without authity.” Id. Rather, hehad engaged if'a rash of
indiscipline over a five or six week peridd.ld. The ABCMR observedthat, similar to the
petitionerin Case land in contrast to Barretthe petitionerin Case 2actively expeditecis

separatiorfrom the military by immediatelgubmiting anuncorditional requestor dischargen

lieu of courtmartial. Id.

After analyzing the facts, comparing the cases, finding that themene indicatiors of
procedural errom Barretts caseand finding that the relief Barrett requested was not compelled,
the ABCMR determinedthat te recordin Barretts casesupported thatthe underlying reason
for his dischargevas his AWOL/desertion and resulting cenrartial harge." Admin. Record
at13. The ABCMR concludedthatthe narrative reason for Barrett's discharge agsopriate
"considering all the facts of the casdd.

Barrett's suit in this Court presents three claims: that the ABCMR failed tadeons
precedent when decidirtgs petition;that the ABCMR failed to properly weigh precedent when
deciding hs petition; and that the ABCMR erroneously declared that the rarhative reason
for separation permitted in Barrett's case was "in lieu of trial by -ooartial.” The Secretary
has nowmoved to dismisas mootBarretts claim thathe ABCMR did not consider precedent
when deciding not to grarthe requested relief. The Secretary haalso moved for summary
judgment on Barret two other claims, an8arrett has crossioved for summary judgment on
all claims.

GENERAL LEGAL STANDARD S

l. MoTION To Dismiss UNDER RULE 12(b)(1)
Federal Rule of Civil Procedure 12(b)(1) provides for the dismissal of an actitatkor

of subjectmatter jurisdiction. Subjectmatter jurisdiction is both a statutory requirement and an



Article 11l requirement. Akinseye v. District of Columbia, 339 F.3d 970, 971 (D.C. Cir. 2003).

The plaintiff bears the burden of demonstrating that jurisdiction existgan v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992A courtmay dispos®f a case or a claim for lack of subject

matter jurisdiction if the case or claim is mo@eeComm. in Solidarity with the People of El

Sal. v. Sessions, 929 F.2d 742, 744 (BCE. 1991).

When reviewing a motion to dismiss for lack of jurisdiction under Rule 12(b)(1),r& cou
must construe the conght liberally, granting the plaintiff the benefit of all inferences that can

be derived from the facts allegedBarr v. Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004).

Nonetheless,the court need not accept factual inferences drawn by plaintiff if thoseentes
are not supported by facts alleged in the complaint, nor must the court acceptf'plasofai

conclusions.”" Speelman v. United States, 461 F. Supp. 2d 71, 73 (D.D.C. 284djtionally, a

court may consider material other than the allegatidise complaint in determining whether it

has jurisdiction to hear the case, as long as it still accepts the factual allegation complaint

as true. See, e.gSettles v. U.S. Parole Conm429 F.3d 1098, 1107 (D.C. Cir. 2006EOC

v. St. Fran@ Xavier Parochial Sch117 F.3d 621, 624 n.3 (D.C. Cir. 1997).

Il. THE ADMINISTRATIVE PROCEDURE ACT

Under theAdministrative Procedure ActAPA"), a court must set aside agency action if
it is "arbitrary, capricious, an abuse of discretion, or otherwise not in accond@ahdaw.” 5
U.S.C. 8§ 706(2)(A). Thisarrowstandard of review is "[h]ighly deferential" and "presumes the

validity of agency action.” AT&T Corp. v. FCC, 220 F.3d 607, 616 (D.C. Cir. 2000).

An agency is required t8examine the relevant data and articulate a satisfactory
explanation for its action including a rational connection between the facts found abitte

made! Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,




43 (1983) (internalquotationmarks and citatioromitted). The reviewing court'is not to
substitute its judgment for that of the agehdy,, and thus'may not supply a reasoned basis for

the agency's action that the agency itself has mengiBowman Transp., Inc. VArkansasBest

Freight Sys Inc, 419 U.S. 281, 2886 (1974) Nevertheless, a decision that is not fully

explained may be upheltf the agency's path may reasonably be discetndd. at 286. In
other words, the Court "magverse only if the agency's decision is not supported by substantial
evidence, or the agency has made a clear error in judgm&m&T , 220 F.3d at 61@nternal
guotation marks and citation omitted).

[I. SUMMARY JUDGMENT

In a motion for summary judgment under the AP#e standard set forth in Rus&(a)
does not apply because of the court's limited role in reviewing the administestord'r Coe v.
McHugh, 968 F.Supp.2d 237, 239 (D.D.C2013). "[l]t is the role of the agency to resolve
factual issues to arrive at a decisibiat is supported by the administrative record, whereas the
function of the district court is to determine whether or not as a matter of lavitlence in the

administrative record permitted the agency to make the decision.'lt didiv. of Mass. v.

Kappos 903 F. Supp. 2d 77, 84 (D.D.C. 2012) (internal quotation nenl€itation omitted).
Accordingly, "dstrict cours reviewing agency action under the ABArbitrary and capricious
standard do not resolve factual issues, but opénatead asappellate coustresolving legal

guestions." James Madison Ltd. by Hecht v. Ludwig, 82 F.3d 1085, 1096 (Di€.1996).

"[T]he court considers whether the agency acted within the scope of its udyadity, whether
the agency has explained its demisiwhether the facts on which the agency purports to have
relied have some basis in the record, and whether the agency considered e fattors.

Fund for Animals v. Babbitt, 903 F. Supp. 96, 105 (D.D.C. 1995




DISCUSSION

Barrett's claims against the Secreta@ithough delineated into three separate claims in
his amended complairtsubstantially overlap: he challenges the ABCMR's acknowledgment
and use of precedent, ani$ conclusions based on its use of precedefihe Cout will
nonetheless analyze the claims separately, as presented by Barrett, for eafzente.
Barretts first claimthat the ABCMR"declared that cases decided on equity grounds are not
subject to precedenttill be dismissedas moot becausen remandthe ABCMR acknowledged
its responsibility to consider factually similamases when deciding a petition and in fact
considered the cases that Barrett submitted as preceddm. Court will grant summary
judgmentin favor of the Secretary on Barrett second and thiralaims challenging the
ABCMR's analysis and conclusidrecauseéhe ABCMR's decision was adequately reasoned and
supported.

l. WHETHER THE ABCMR ACKNOWLEDGED |TS RESPONSIBILITY TO CONSIDER
PRECEDENT

"[A] federal court has no authority to give opinions upon moot questions or abstract
propositions, or to declare principles or rules of law which cannot affect the matsue in the

case before it. Church of Scientology of Cal. v. United States, 506 U.S. 9, 12 (X#82jnal

guotation marks and citation omitted].A] case ismootwhen the issues presented are no longer

live' or the parties lack a legally cognizable interest in the outCorRewell v. McCormack

395 U.S. 486, 4961969);see alsd?harmachemie B.V. v. Barr Labs., 276 F.3d 627, 631 (D.C.
Cir. 2002) explaining thata case is moot ifevents have so transpired that the decision will
neither presently affect the partieights nor have a motanspeculative chance of affecting

them in the future'



Here, Barrett claims that the ABCMR "abused its discretion and acted arbitradly an
capriciously" when it "declared that cases decided on 'equity’ grounds are nait $abje
precedent considerations." Am. Compl.  26. Barrett argues that the AB@¥WRed to
acknowledgé that precedent needed to be considered when deciding Barrett's peiics.
Opp'n & Mot. at 4. This cdaim is nhow moot because, on rematite ABCMR acknowledged
that it must consider precedent in reaching conclusions arafies before:it

Every Army Review Boards Agency (ARBA) Board must have a substantial basis

in fact and law for any decision it makes. Equally, the Boards must bisteoms

in rendering their decisions. Each Board has a responsibility to treat siasks

in a similar manner unless it can providdegitimate reason for failing to do[] so,

provide an adequate explanation to justify treating simisitlyated parties

differently, and address every issue raised by an applicant in a cagdingan
alegation that the Board has granted relief in a factesiftyilar case. In other

words, past Board decisions must be addressed when faced with a similar claim

from another applicant.

Admin. Record atll. The ABCMR thendiscussed and analyzélde two cases presented by
Barrettas purported precederitutwhich were decided on equity groundsncludingthat they
"are easily distinguishable and do not compel relief [Barrett]” 1d. Although Barrett
disagrees with the ABCMR's findings and conclusibiere is no controversy over whettiee
ABCMR reviewed theprecedent presented by Barrattis clear that it did. AndBarretts
argument that ACBMR merely"gave lip service t@recedent, Pl's Oppn & Mot. at5, has no
basis in fact. fie ABCMR devotesseveral pages of its opinida analyzing and comparing the
facts of Barrets caseto the two cases thabte submitted See Admin. Record at9-13
Accordingly, the issue of whetheéhe ABCMR erred when it purportedifailed to acknowledge
its responsibility to consider precedésnnhow moot, this Court lacks subjetiatter jurisdiction

to address it, andhe Secretarg motion to dismiss this claim under Rul@(kt)(1) will be

granted.
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[l. WHETHER THE ABCMR FAILED TO IDENTIFY AND PROPERLY ASSESS
SIMILARITIES BETWEEN BARRETT'S CASE AND PRECEDENT

"[W]hile judicial review of an agency's actions is generally narrow and gsutgjea
presumption of validity, review dia military review boardfdecisions in particular under the

APA is 'unusually deferentidl. Coe 968 F.Supp.2d at 240 see alsdPiersall v. Winter 435

F.3d 319, 324 (D.CCir. 2006. "All that is requiret from a military review board-such as the
ABCMR—"is that][its] decision minimally contain a rational connection betweenabts ffound

and the choice made Frizelle v. Slater111 F.3d 172, 176 (D.Cir. 1997) (internal quotation

marks and citatioromitted). The party seeking review of ailitary review boards decision
bears the burden dbvercom[ing]the strong, but rebuttable, presumption that administrators of
the military, like other public officers, discharge their duties correcayfully and in good
faith." 1d. at 177(internal quotation marks and citation omifted

Here, Barrett claims that the ABCMR "abused its discretion and acted arbitrarily by
failing to identify the similarities in the two precedent cases and Plaintiff's castaiéing to
balance those similarities against the dissimilarities identified and emphbgitesl ABCMR so
as to provide a rationale fats denial.” Am. Compl. { 27.The Secretary responds that the
ABCMR's opinion on remand considered the two cases that Barrett submitted extepteamnd
that it adequately compared and distinguished thoss ¢emm Barrett's casé.he Court agrees.

The record shows that the ABCMRBnalyzedCase 1 and Case 2ompared them to
Barrett's case, and determined that Case 1 and Casee2listinguishable. For examplethe
ABCMR notedthat,in both Case 1 anBarrett's caseéhe petitionersvere infantrymarwho had
gone AWOL. It then identified the differences: the nation was at war Bamett went AWOL,

it was not when theetitionerin Case 1 went AWOL; Barrettad served less of his time

11



commitment tha the petitionerin Case 1and thepetitionerin Case 1 expedited his separation,
whereas Barrett did not immediately request a discharge with no contingencies

Regarding Case 2, the ABCMR acknowledged that, in both Case 2 and Barrejtisecas
nation was at war at the time of the offenses chargéd ABCMR then identified differences:
the petitionerin Case 2 was not an infantryman like Barrett, Wwats instead a combat service
support solider; Barrett went AWOL, while thgetitionerin Case 2 committed disciplinary
offenses; andthe petitioner in Case 2 expedited his separation, whereas Barrett did not
immediately request a discharge with no contingencies.

Lastly, the ABCMR noted thain all three caseso relief was mandatory, ahound that
Barrett's separation was in compliance with the applicable regulatidres ABCMR also found
that in Barrett's casethe "discharge directed anithe reasons therefore were appropriate
considering all of the facts of the case."dmAin. Record atl3. The ABCMR ultimately
concluded that "there is no reason to change [Barrett's] reclakd.

The recordthus shows that the ABCMR considered and weighed the cases that Barrett
provided when it decided his petitiorBarretts claim and his arguments gsupport ask this
Court to re-evaluatethe findings of the ABCMR to determine thiitdid not appropriately
identify and weigh precedentThe function of this Court, howevers"not to serve as a super

correction board that reweighs the evidencE€Harete v. Walker 996 F. Supp. 43, 50 (D.D.C.

1998); see alsdVNilhelmus v. Geren, 796 F. Supp. 2d71362 (D.D.C. 2011)(noting that the

ABCMR has 'significant flexibility in judging the respective merits of each application for
review'). Nor can this Courtsubstitute its judgment for that ache ABCMR]." Motor Vehicle

463 U.S. at 43.
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The ABCMR acted reasonablwithin its discretion, and in accordance with the law
when it compared and contrastpdrportedprecedent with Barrett's case aiodind that there
was no factual basis for granting Barrett his requested relidie ABCMR's conclusion
"contairjs] a rational connection between the facts found and the choice"madeelle, 111
F.3dat 176(internal quotation marks and citation omitted)

II. WHETHER THE ABCMR ABUSEDI| TS DISCRETION WHEN | T DENIED BARRETT HIS
REQUESTED RELIEF

Barrettasses thatthe ABCMR "abused its discretion, acted arbitrarily and capriciously
and acted contrary to law by declaring that the only narrative reason fortegppeamitted in
Plaintiff's case wasln lieu of trial by courtmartial:” Am. Compl. { 25.Barrett argues that the
ABCMR had the authority to grant him relief agdt erroneously failed to do so. Although
Barrett is correct that the ABCMR had the authority to grant him réleehas not shown that the
ABCMR erroneously failed to do so. As discussed above, the ABCMR analyzed theffact
Barrett's case, compared and distinguished those factpfrgrortedorecedent, and came to the
conclusion hat therewas nofactual basis to grant thequested relief. Admin. Record afl3.
The ABCMR met its obligations by "examin[inghe relevant data and articulat[ingg
satisfactory explanation for its action including a rational connection batthe facts found and
the choice madé. Motor Vehide, 463 U.Sat 43 (internal quotation marks and citation omitted)

And as long as théABCMR's determination adequately states the reasons for its decision and

was in the realm of reason, this Court must defer t8ée e.q.Frizelle 111 F.3d at 176.
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CONCLUSION

For the reasons set forth abothlee Court willgrant the Secretary's motion to dismiss and
for summary judgment and will deny Barrett's motion for summary judgnfeseparate Order

has been issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: October 31, 2014
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