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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TRUTHOUT and JEFFREY LIGHT,
Plaintiffs,

V. Civil Action No. 12-1660 (RMC)

DEPARTMENT OF JUSTICE,

Defendant.

e N N N N N N N N N N

OPINION ON RECONSIDERATION

Plaintiffs Truthout and Jeffrey Liglstuedthe Department of Justiceith regard to
its componentthe Federal Bureau of Investigation’s response to requests for records under the
Freedom of Information AqFOIA), 5 U.S.C. § 552 Plaintiffs seek taompel the releasaf
recordsconcerninghe protest movement and encampment knowfOasupyWall Street and
other Occupy encampments across the coufthg Court grantedhe Department of Justite
motion forsummary judgmenfinding that the FBI conducted goodtfgireasonable searches of
the systems of records likely to possess records responsive to Plaiaetjtfests.Plaintiffs now
move for reconsiderationgiterating their request that the Cowequirethe FBI to searchts
Electronic Surveillance system of recoadsd shared drives. As explained below,rtigion
will be deniedbecause the FBI already has conducted an adequate search for. records

I. FACTS

In response to Plaintiffshultiple FOIA requestshe FBI searchethe Central

Records SystenCRS), the FBI’s electronic repository for information compiled for law

enforcement purposes as well as administrative, applicant, criminal, pelysamoh other files.
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Mot. to Dismiss or for Sum. J. (MSJ) [Dkt. 9], Ex. Hgrdy Decl.) [Dkt. 91] 1 591 CRS is
accessed via an Automated Case Support System (ACS) and General Indezsting for the
subject. Hardy Decl.q[1 59-61. ACS consists of Investigative Case Management, Electronic
Case File (ECF), and a Universatiex. Id.  63.

The FBI searched the CRS using the followtergns: Occupy
Movement/Northern California, Occupy Oakland, Occupy San Francisco, Ocalig9dccupy
UC Davis, OWS, Occupy Wall, Occupy Movement, Occupy Encampment(s), Occupy
McPherson, Occupy Zuccotti Park, Occupy New York City, Occupy DC, Occuphamthr
Occupy Sacramento, Occupy Salt Lake City, Occupy Seattle, Occupy AtlantayGaupose,
Occupy Boston, Occupy Los Angeles, Occupy Indianapolis, Occupy Balfi@oceipy St.

Louis, Occupy Cincinnati, Occupy Providence, Occupy Austin, Occupy Denver, Occupy
Eugene, Occupy Philadelphia, Occupy Buffalo, Occupy Las Vegas, Occappiti) Occupy
Pittsburgh, Occupy Dallas, Occupy Houston, Occupy Chicago, Occupy WashingtapyOcc
Washington DC, and Occupy K. The FBI did not find any documents as a result of these
searches. Because the Occupy Movement has been widely publicized, the FBIldustecbn
text searches of ECHd. [ 6566. Since decisions regarding how to index names within a
document can vary, the text seaocflECFwas more comprehensitiean the search of CR3d.

1 66 n.5. Responsive records were located and released to Plaintiffs on January 18e2013.

Op. [Dkt. 28]at2-47?

! In support of its motion for summary judgment and in opposition to Plaintiffs’ motion for
recorsideration, the FBI filed sworn Declarations by David Hardy, Section Chibeof t
Record/Information Dissemination Section, Records Management Division of the FBI

2 Certain redacted materials were provided to Plaintiffs and other materialsvitieneld n full.
SeeHardy Decl.f1 6872. The FBI released all material in the public domain and all reasonably
segregable materiald. With respect to the records withheld in full, the Court found that any
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In opposition to summary judgment, Plaintiffs protested that the FBI only
searched RS and that it did not search its Electronic Surveillance (ELSUR) file system or
shared drives. The Court rejected this argument, finthaigthe FBI searched CRS because that
is the place where records responsive to Plaihtéiguests were most liketp be kept.ld. at11
(citing Reply [Dkt. 20], Ex. 1 (Supp. Hardy Decl.) [Dkt. 209M] 56, 10). In their motion for
reconsideratiorRlaintiffs againcomplain that the FBI did not search ELSUR and shared drives.

II. LEGAL STANDARDS

A. FOIA Generally

“The defendant in a FOIA case must show that its search for responsive records
was adequate, that any exemptions claimed actually apply, arahtheeasonably segregable
norexemptinformation has been disclosed after deletion of exempt informat®axiters v.
Obama 729 F. Supp. 2d 148, 154 (D.D.C. 2010). The adequacy of a search is measured by a
standard of reasonableness and depends on the individual circumstances of eddhiitiage.
Dep't of State897 F.2d 540, 542 (D.C. Cir. 1990). The question is not whether other responsive
records may exist, but whether the search itself was adedst@iaberg vDep't of Justice23
F.3d 548, 551 (D.C. Cir. 1994). To rebut a challenge to the adequacy of a search, the agency
need only showhiat “the search was reasonably calculated to discover the requested documents,
not whether it actually uncovered every document extédafeCard Servs., Inc. v. SE926
F.2d 1197, 1201 (D.C. Cir. 1991) (citiMeeropol v. Mees&90 F.2d 942, 950-51 (D.C. Cir.
1986)). There is no requirement that an agency search every record system, but thenagenc
conduct a good faith, reasonable search of those systems of records likely tothessess

requested record€glesby v. Dep’of Army, 920 F.2d 57, 68 (D.C. Cir. 1990An agency’s

nonexempt portions were so intertwined with exempt portions that no portion could be disclosed.
SeeOp. at 22.



search must be evaluated in light of the request made and is “not obliged to look beyond the f
corners of the request for leads to the location of responsive documi€atgdiczyk v. Dep’t of
Judice, 73 F.3d 386, 389 (D.C. Cir. 1996).

An agency may prove the reasonableness of its s#amigha declaration by
responsible agency officials, so long as the declaration is reasonablgdiatal not
controverted by contrary evidence or evidence of bad félfhtary Audit Projectv. Casey656
F.2d 724, 738 (D.C. Cir. 1981). An agency affidavit damonstrate reasonableness by “setting
forth the search terms and the type of search performed, and averringftlest ledely to
contain responsive materials (if such records exist) were searctaldiciaLucena v. U.S.
Coast Guargd180 F.3d 321, 326 (D.C. Cir. 1999) (quotidglesby 920 F.2d at 68). An
agencys declarations are accorded “a presumption of good faith, which cannot be rebutted by
purely speculative claims about the existence and discoverability of othendots.”
SafeCard 926 F.2d at 1200 (internal citation and quotation omitted).

B. Motion For Reconsideration Under Rule 59

Plaintiffs seek reonsideration unddfederaRule of Civil Procedure 59(e)lhis
Rule specifies tha motion must be filed no later thamenty-eightdays aftethe entry of the
judgment. Fed. R. Civ. P. 59(e). The Court does not have authority to extend the d&sdine.
Fed. R. Civ. P. 6(lf2) (a court “must not extend the time to act” under Rule 59(e)).

C. Motion for Reconsideration Under Rule 60

As an alternative to relief under Rule(8Y Raintiffs seek relief under Federal
Rule of Civil Procedure 60(b)(1) and (6). cAurt canin its discretiongrant relief fromafinal
judgment under Rule 60(b)(1) due tmistake, inadvertencsurprise, or excusable negléct
and under Rule 60(b)(6), due to “any other reason justifying relief from the apeddtthe

judgment.” Subsection (6), tlvatchall provision gives courts discretion to eate or modify
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judgments when it is “appropriate to accomplish justigdgpprott v. United State835 U.S.
601, 614-15 (1949), but it should be applied onlyarttaordinary circumstancé¥ramer v.
Gates 481 F.3d 788, 791 (D.C. Cir. 2007) (citiAgkermann v. United State340 U.S. 193, 199
(1950)). The party seeking relief from judgment bears the burden of gRoéd. v. Inmates of
Suffolk CntyJail, 502 U.S. 367, 383-84 (1992).

1. ANALYSIS

Plaintiffs motionfor reconsideration under Rule 59(e) must be denied as
untimely. The Court entered judgment on July 17, 28&&0rder [Dkt. 29], and thuany Rule
59(e) motion was dueithin twenty-eightdays i.e. by August 14, 2013. Plaintiffs did not file
their motion for reconsideratiamtil the following day, August 15, 2013t sixteen minutes past
midnight. AlthoughPlaintiffs contend that the Court should just “ignore” the Rule 59 deadline
since their motion’s untimeliness was “de minimwse&Reply [Dkt. 34] at 3the deadline is a
hard and fast rule and the Court has no authority to exteSeéred. R. Civ. P. 6(b).

Plaintiffs’ motion under Rule 68lso must be deniedPlaintiffs allegethat the
Court mistakely assertedhat ELSUR filesand shared drives could be found in CRS, wthew
are actually in separate systenand that the failure of the FBI to search ELSUR and shared
drivesconstitutes manifest injusticélaintiffs’ allegationof mistake is based on a
misunderstanding dhe FBI's position and the Court’s Opinion. Further, Plaintiffs have not
shown extraordinary circumstances that would justify relief from the finghjedt.

The FBI's standard practice is to search ELSUR only when a FOIA requester

specifically makes such a request or when factual informati@iRi® indicates that a responsive

3 Even if Plaintiffs had been timely, their motion for reconsideration does not mestitiaard.
SeeFox v. Am. Airlines In¢.389 F.3d 1291, 1296 (D.C. Cir. 2004) (Rule 59(e) motion need not
be granted unless there is an intervening change of controlling law, new evidavaxsisle, or
there is a need to correct a clear error or prevent manifest injustice).



ELSUR record exists. Opp’n to Mot. Recons. [Dkt. 33], Ex4th Hardy Dec). [Dkt. 33-1] 1
11. The Plaintiffs asked the FBI to search ELSUR specifically in only one ofdogiests at
issue here, Request No. 1177831-00@. response tthat particulaiRequest, the FBI conducted
an ELSUR search by using the saiorty-threesearch terms used during the search of GRS,
1 12 n.3, but did not locate any responsive recadd¥, 12.

Further,as the Court explained in its summary judgment OpinfenFBI
searched CRS because that is the place where records responsive to Plagquefsts were
most likely to be keptSeeOp. at 11 (citing Supp. Hardy Defff 56, 10). Mr. Hardy noted
thatCRS is the=BlI's repository br information compiled for law enforcement purposes as well
as administrative, applicant, criminal, personnel, and other files antiglnatn its
comprehensive nature, the CRS is the principal search mechanism employedfByjt. . . to
locate recads responsive to FOIA requests.” Supp. Hardy Decl. § 5. Further, Mr. Hardy
explained that the search of CR®uld have identified both potentially responsive main files as
well as cross referensgd. 1 6, 8, anthese main files and cross refereneesild have
identified relevantELSUR filesand shared drivesftiiey existedid. § 9. Contrary t®laintiffs’
assertionneitherMr. Hardynot the Courtndicatel that the ELSUR records or shared drives
were containedvithin CRS. TheFBI did not locatdiles or cross referenceliring its searchbf
CRS that would lead it to conclude that there are ELSUR recofdesoonshared drives
responsive to Plaintiffs’ requests or that there are responsive recargsystem outside of

CRS Id. 118-9; 4th Hardy Decl. 1 11, 13.

* Plaintiffs made the following requests for records: Request Nos. 1176349-000, 1176937-000
(reopened as 1176937-001), 1177831-000, 1178216-000, and 119193R&66ffs also made
Request No. 118269800 but waived all claims regarding 5eeOpp’n [Dkt. 13] at 7 n.6.



The FBI was not required to search every record system; it was qualyeckto
conduct a reasonable search of those systems of réiketgdo possess the requested
information. Oglesby 920 F.2d at 68&eeSennett v. DQXiv. No. 12-495 (JEB), 2013 WL
4517177, at *4 (D.D.C. Aug. 27, 2013) (holding that the FBI's decision not to search ELSUR
was reasonable when it was unlikely that responsive records would be locatgdvtbbley v.
CIA, 924 F. Supp. 2d 24, 44-45 (D.D.C. 2013) (findingagency’s failure to search shared
drives did not renddhe search inadequate because there was no indication that such a search
would reveal responsive records; ACLU v. FB| Civ. No. 12-03728&I, 2013 WL 3346845, at
*3 (N.D. Cal. July 1, 2013)fifhding thatadditional briefingvasneeded regarding adequacy of
search where FBI didot sufficiently explainwhy it did not search shared drive3)he FBI
searched a comprehensive record system likely to contain respoetives, i.e. CRSMr.
Hardy’s Declarations are presumed to be in good faith, and they are not rebutlaithtifysP
speculative claims that other responsive records eRmfieCard 926 F.2d at 1200The FBI
sufficiently explained why it did not search ELSUR and shared drives in respaaiteft
Plaintiffs’ FOIA Requests.

Plaintiffs further allege that the FBI's search for records must have been
inadequate becausige FBllocated one record in another c&Skapiro v. FBI Civ. No. 13-595
(RMC), that would be responsive to the requests in this case regarding the Ocampraeents.
Shapiroinvolves FOIA requests for records related to “Occupy Houston” and other Occupy
encampments.niShapirq the FBI located a document entitl4Bl Intelligence Watch
Report,”indicating thata person or groufthe reference is redacteplpnned to engage in sniper
attacks againgtrotestors in HoustonSeeShapiro v. FB| Civ. No. 13-595RMC), Hardy Decl.

[Dkt. 9-2], Ex. P(FBI Intelligence Watch Report)The Intelligence Wah Report produced in



Shapirg however, does not contaamy of the search termssed in this case. Mr. Hardy
explained:

While it is true that the repomnay have been responsive to a
number of[P]laintiffs’ requests, the report was not indexed in such
a way so that the FBI would have been able to locate it through its
searches of the CRS. ... [T]he decision to index names other than
subjects, suspects, and victims is a discretionary deciside loya

the FBI Special Agent (“SA”) assigned to work the irtigegion,

the Supervisory SA (“SSA”) in the field office conducting the
investigation, the SSA at FBJHeadquartels and other FBI
support personnel involved with the investigation. The FBI does
not index every name intsi files; rather, it indexes only that
information it considers to be pertinent, relevant, or essential for
future retrieval. In this case, the report identified by plaintiffs was
not indexed in such a way so that the FBI would have been able to
retrieve it using any of the 43 search terms it used here . . . .

4th Hardy Decl. { @internal citations omitted)Mr. Hardy further notes that the report released
in Shapirowas not located via a CRS search; instead it was specifically requested by the
plaintiff, Mr. Shapiroand the FBI conducted a targeted seandhich included following leads
from other documents produced in that litigatidd. The FBI has now released the same repo
to Plaintiffs here.

Accordingly,Plaintiffs hawe not met their burden of proving that reconsideration
is warranted They have not demonstrated “mistake” or “extrawaidy circumstances” that
would justify relief from the final judgment under Rule B{() or (6).

V. CONCLUSION

Forthe reasons set forth aboWaintiffs’ motion for reconsideration [Dkt. 30]

will be denied A memorializing Order accompanies this Memorandum Opinion.

Date October 16, 2013
/sl
ROSEMARY M. COLLYER
United States District Judge




