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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONSERVATION FORCE,
Plaintiff,
V. Civil Action No. 12-cv-1665 (KBJ)

SALLY JEWELL, Secretary of the U.S
Department of the Interioet al.,

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION

In 2009,the Fish and Wildlife Service (“FWS”) dead a series opermit
applications that would have allowed certain individuals to import hunting trepdfie
Canadian bison into the United Statet a search fodocuments related to that FWS
determinationpPlaintiff Conservation ForcgPlaintiff”) , a nonprofit fomdation,
submitted awritten request to the agenaynder the Freedom of Information Act
(“FOIA”), 5 U.S.C. § 552 (2012)andfollowed with thislawsuit dter thatdocument
request went entirely unanswered he instanttomplaint—which wasbrought undethe
FOIA againstthe FWS, the Department of the Interior, and somdlwd executive officers
of those agencieim their official capacity ¢ollectively, “Defendants”}—was filedon
October 4, 2012. AereafterDefendantprovideda number of responsiveilocumentgo
Plaintiff, manyof which were redacted.

Beforethis Courtat present aréhe parties’ crosgnotions for summary judgment
regardingthe onlyremainingissue whether the FWS redactions constitute proper

withholdings undeExemptions 5 ané of the FOIA Defendants argue th#tose
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statutory exemptions apply because the documents contain privileged aadsitive
information while Plaintiff asserts thabefendant’s Vaughn IndeandDeclarationare
insufficient todemonstratéhe propriety ofDefendants’ invocatioof those FOIA
Exemptions.Upon consideration of the parties’ submissions, the relevant authorities,
and the record as a wholejgstCourt will GRANT IN PART Defendants'motion for
summary judgmentand will enter judgment in Defendants’ favor with respectht®
Exemption 5 redactions in the existing Vaughn Index that are based solétg on
attorneyclient privilegeand alsowith respect to Defendanti®daction of personal
information from the documents at issimeaccordance with Exemption @oth parties’
motions for summary judgment will FRENIED WITHOUT PREJUDI CE regarding all
other exemption groundsnd Defendants will bpermittedto submit a more robust
Vaughn Indexor affidavitregardingtheredactions A separate order consistent with this

opinion will follow.

BACKGROUND

Plaintiff is a nonprofit foundation thapromotes big game huntirmpnddescribes
itself ashaving been “formed for the purposewiidlife conservationyelatededucation,
andwildlife research. (Compl, ECF No. 1, 1 9} Defendantsrethe agencies of the
federal government that aresponsible for implementing the Endangered Species Act
("ESA”), 16 U.S.C. 88 1531544 (2014), which isa statute thagenerallyprohibits the

importation of endangered orréatened species in any foincluding hunting trophie$

! Plaintiff maintains “that hunters and anglers are an indispensatileessential force for wildlife
conservation.” Conservation Forc€pnservation of Wildlife and the Natural World
http://www.conservationforce.org (last visited Aug. 25, 2014).

2 A hunting trophy is “a whole dead animal or a readily recognizable part or derévafian animal” that
“(1) [i]s raw, processed, or manufactured; (2) [w]as legally obtainethbyhunter through hunting for
his or her personal use; [and] (3) [i]s being imported, exported,-experted by or on behalf of the

2



Under the ESA’s statutory and regulatory schethe, FWS mayallow importationof

hunting trophiesfor scientific purposes or to enhance the propagation or survival of the
affected specidgd” Conservation Force v. Salazaw(od Bisonll), 851 F. Supp. 289,

43 (2012)(citing 16 U.S.C. § 1539(a)(1)(Aand50 C.F.R. § 17.2R but“[i] ndividuals
seeking to import hunting trophies of an endangered species must apply for & geami
satisfy a number of application requirementsd. Upon receipt of such a permit
application, the FWS is dutgound to follow certain steps, including publishingaice

in the Federal Register, allowing for a notice and comment period, and cangider
certain mandatory criteriald.

Thisis Plaintiff’s third lawsuitregarding a series of import permit applicatidas
Canadian wood bisora species thdtas been listed as “endamgd” under the ESA since
1970. SeePetition to Reclassify the Wood Bison from Endangered to Threatened, 74
Fed. Reg. 5908, 5909 (Feb. 3, 20G9The litigation saga began ithe year2000,when
Conservation Forchelpedfour individualsfile import permit applications for Canadian
wood bisonunderthe ESA (Compl. 11 1720.) After the FWS sat on the permit
applications for yars without making a decision, the organizatard tloseindividuals
filed suit under the Administrative Proca@uAct (“APA”), 5 U.S.C. 8 701-706 (2014),
to compel the FWS to make a decision on the applications. (Con2dl.§onservation
Force v. SalazarNo. 09cv-0496 (D.D.C. filed Mar. 162009)). The FWSfinally acted

to deny the permit applicationshortly after the complainvasfiled, andas a resultthat

hunter as part of the transfer from its country of origin ultimatelyhe hunter’s country of usual
residence. . . ."See50 C.F.R. § 23.74(b).

3 SeeConservation Force v. SalazaNo. 09cv-0496(D.D.C. filed Mar. 16, 2009)Conservation Force
v. Salazar No. 10cv-1057(D.D.C. filed June 232010; Conservation Force wewell No. 12cv-1665
(D.D.C.filed Oct. 4 2012).
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case was dismissed as mod@onservation Force v. Salazar (Wood Bison715 F.
Supp. 2d 99, 1088 (D.D.C. 2010).

The Wood Bison plaintiffs thenfiled a secondawsuit, alleging that the FWS'’s
denials of their permit applications violated the ESA and the ARReeCompl. 122.)
SeealsoWood Bison I 851 F. Supp. 2d at 4ZThe gravamen of the plaintiffs’ claim in
Wood Bison Ilwas that the agency “acted arbitrarily and capriciously in dentheg
individual plaintiffs’ applications to import wood bison hunting trophiesd’ The court
in Wood Bison ll(Bates, J.grantedin part and denied in patte plaintiffs’ motion for
summary judgment, finding that tHeWS hadfailed to articulate a satisfactory
explanation fordenying the huntingrophy importation permitsglespite the
overwhelming scientific evidenddatsupporedissuing the permits Wood Bison I 851
F. Supp. 2dat54. Significantly for present purposetheWood Bison licourt agreed
with the plaintiffs that the administrative record reflected argjeaaboutface on the part
of the agency: after gathering substantial scientific evidence (pgrnen a conseus)
that sporitrophy hunting would not jeopardize the wood bison and thus importation
permits could be issued consistent with the objectives of the ESA, the EWStineless
denied the permitsld. at45-46, 5053. Thedenial appears to have resulted from the
influence ofan attorneyadvisor within the governmenwho purportedlyexpressedhis
disagreement witlany decision to issuéhe permitsbasedon policy groundsid. at 49
50, but the attorney’sspecific rationaldor recommending denial of the permitas
redacted from th@dministrativerecordthat wassubmitted for thaVood Bison Il

litigation due tothe agency’s invocation of thattorneyclient privilege?

“ During theWood Bison lllitigation, the parties disputed the scope of #ministrative record. FWS
amended the administrative record twice, then eventually withhgldt giocuments in their entirety as
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It is the redacted rationale for the denial of the importation permitsPilaantiff
soughtto uncover through the FOIA requdsiat is at the heart of the instant litigation
(SeePl.’s Combined Opp’n to Defs.” Mot. for Summ. J. & Cradet. for Summ. J.
(“Pl.’s Mot.”), ECF No.17, 6-7 (“Plaintiff filed the FOIA request that has led to this
litigation” based onts belief that “any description of the actual reasons for FWS'’s
permit denials [must] be found somewhere in the material withheld asqgealil from
the administrative record iwood Bison 1I).) On April 16, 2012 Plaintiff submitted a
letter to the Fish and Wildlife Servigequestind'‘any and all documents,
correspondence, and notes of meetings between the Fish and Wildlifee&Samnd the
Office of the Solicitor regarding import permits for Canadian wood bisophies since
2000” including “any documents excluded as purportedly ‘privileged’ from the
administrative record inWood Bison Il (Defs.” Facts ECF No. 161, T 1; Suppl. Decl.
of Timothy J. Van Norman (“Suppl. Van Norman Decl.”), ECF No-3.4 2.) The
requestlisted specific documents of interegtcluding documents from meetings
whichthe FWS discussed the wood bison perm(idefs.’” Facts { 1Suppl.Van Norman
Decl. 1 2.) The FWS acknowledgkreceipt ofPlaintiff's request on April 19, 2012
(Suppl. Van Norman Dech| 2), butstill had not responded b@ctoberof that yeaywhen
Plaintiff filed the instant complaint(Compl. 135-36.)

OnNovember 19, 20123pproximately ae monthafter the complaint in this case
was filed Defendans$ requested a stayhile the agencyeviewed its files in order to
respondto the FOIA request, anaver the next montithe FWS proceeded t@roduce

and releae to Plaintiff 1,026 pages oésponsivedocuments.(Suppl.Van Norman Decl.

privileged and made other redactions to remove allegedly privilegédedevant information.See
Admin. R.,Wood Bison Il No. 1G¢cv-1057 (D.D.C. Nov. 2, 2010), ECF Nos. 23; Errata re Admin. R,
Wood Bison I} No. 1G¢cv-1057 (D.D.C. Nov. 4, 2010), ECF No. 24; Second Errata re AdminWwRgd
Bison Il, No. 10cv-1057 (D.D.C. Nov. 8, 2010), ECF No. 25.
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1 5) Defendants releasedsecond set of responsidecumenton January 9, 2013,
which consisted othe 577 partiallyredacted pagethat are the subject of the instant
dispute (Id. 1 6.)

Defendants fileca motion for summary judgmerdn March 13, 2013maintaining
that “its withholding of certain documents in their entirety and its redaf portions
of other documents arupported by appropriate exemptidnspecifically,FOIA
Exemptions 5 and 6. (Defs.” Mot. for Summ. J. (“Defs.” Mot.”), ECF No. 16, )at 3
Plaintiff filed a crossmotion for summary judgment on April 12, 2Q1&sseling that
“Defendants have failed to carry their burden to sustain the [FWS’shwiting of
portions of documents responsive” to the FOIA request, and that “there imeeide
showing the redactions contain nrerempt records stating FWS’s hidden reasons for
denying the permits underlying thssiit.” (Pl.’s Mot. at 1.) The parties’ crosanotions

for summary judgmenare now ripe for consideration.

1. LEGAL FRAMEWORK
A. Summary Judgment In FOIA Cases

“FOIA cases typically and appropriately are decided on motions fomsgry
judgment.” Defenders oWildlife v. U.S. Border Patrol623 F. Supp. 2d 83, 87 (D.D.C.
2009) (citingBigwood v. U.S. Agency for Int’l Devi84 F. Supp. 2d 68, 73 (D.D.C.
2007)). Under Rule 56 of the Federal Rules of Civil Procedure, summary grdgmnust
be granted when the pleadings, the discovery and disclosure materials, @néilany
affidavits show ‘that there is no genuindisputeas to any material fact and theovantis
entitled to judgment as a matter of lawFed. R. Civ. P. 56Anderson v. Liberty Lobby,
Inc., 477U.S. 242, 247 (1986). In the FOIA context, a district court reviewing a motion

for summary judgment conducts a de novo review of the record, and the regpondin
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federal agency bears the burden of proving that it has complied witibliggations under
the FOIA. Seeb U.S.C. § 552(a)(4)(B)see also In Def. of Animals v. Nat’'l Insts. of
Health, 543 F. Supp. 2d 83, 923 (D.D.C. 2008)citing Assassination Archives &
Research Ctr. v. &, 334 F.3d 55, 57 (D.CCir. 2003)) The court must analyze all
underlying facts and inferences in the light most favorable to the F@dAeaster.See
Willis v.Dep’t of Justice 581 F. Supp. 2d 57, 65 (D.D.C. 20(0@)ting Moore v. Aspin
916 F. Supp. 32, 35 (D.D.C. 1996)). Accordingdymmary judgment for an agency is
only appropriate if the agency proves that it has “fully dischargefF©IA]
obligations[.]” Moore, 916 F. Suppat 35 (citingMiller v. Dep’t of State 779 F.2d 1378,
1382 (8th Cir. 1985)).

A court may award summaijudgment based solely upon the information provided
in affidavits or declarationg the affidavits or declarations describe “the justifications
for nondisclosure with reasonably specific detail, demonstrate tkantbrmation
withheld logically falls within the claimed exemption, and are not conttedeby either
contrary evidence in the record nor by evidence of agency bad faulitary Audit
Project v. Casey656 F.2d 724, 738 (D.C. Cir. 1981). Such affidavits or declarations
“are accorded a presumption of good faith, which cannot be rebutted by ‘purely
speculative claims abouhé¢ existence and discoverability of other documents.”
SafeCard Sew, Inc. v. SEC926 F.2d 1197, 1200 (D.C. Cir. 1991) (quoti@gound

Saucer Watch, Inc. v. C]A&92 F.2d 770, 771 (D.C. Cir. 1981)).



B. FOIA —Purpose & Exemptions

The statute known as tHeDIA is a revision of the public disclosure section of the
APA.> Congressbroadly conceivedthe FOIA “to permit access to official information
long shielded unnecessarily from public view dhdo create a judicially enforceable
public right to secur suchinformation from possibly unwilling official hands.Td. at
80. To that end,“[t]lhe FOIA requires every federal agency, upon request,ke ma
‘promptly available to any person’ any ‘records’ so long as theesigueasonably
describes suchecords” Assassination Archive834 F.3d at 57quoting 5 U.S.C. 8
552(a)(3)). However, the statute also “recognizes limitations that compete with the
general interest in disclosure, and that, in appropriate cases, can ovetcomatil
Archives &Records Admin. v. Favish41l U.S. 157, 172 (2004)Thus, while
‘disclosure, not secrecy, is the dominant objective of FOtldere ardnine] exemptions
from the statute’s broad rea€tunder which agencies may refuse to disclose requested
information. U.S. Dep’t of Def. v. Fed. Labor Relations Ayuthl10 U.S. 487, 494 (1994)
(quotingDep’t of Air Force v. Rose425 U.S. 352, 361 (1976)); 5 U.S.C. § 552(b).
“Theseexemptions stem from Congresg’ecognition that the release of certain
information mayharm legitimate governmental or private interestStmmers v. Dep’
of Justice 140 F.3d 1077, 1080 (D.C. Cir. 1998).

At issue in this case are FOIA Exemptions 5 (5 U.S.C. § 552(b)(5)) and 6 (5
U.S.C. $52(b)(6)). Exemption 5 protects “inteagency or intreagency memorand[a] or

letters which would not be available by law to a party other than an ageritigation

® As originally enacted, the APA gave agencies broad discretion treepublication of government
records. See EPA v. Mink410 U.S. 73, 79 (1973%uperseded by statute on other ground&e public
disclosure section of the APA was initially “plagued with vagheases”; limied disclosure of official
records to certain persons; and “provided no remedy for wrongful widhiglof information.” Id.
Indeed, the section “was generally recognized as falling far shots @fisclosure goals and came to be
looked upon more as a thiholding statute than a disclosure statutéd”.

8



with the agency.” 5 U.S.C. 8 552(b)(5T.he House Report on the FOIA states that
Exemption 5was enacted inresponse to agency witnesses who had “argued that a full
and frank exchange of opiniofi@mong agency personnedjould be impossible if all
internal communications were made publidd.R. Rep. N0.89-1497,at 10 (196§. To
addresghat concernExemption 5shieldsinternal agency discourde the extent thafl)
the source of the document is a government agemty(2) the documentfall[s] within
the ambit of a privilege against discovery under judicial standards thadvgovern
litigation against the agency that holds itDep’t of Interior v. Klamath Water Users
Protective Ass'n532 U.S. 1, 8 (2001) Courtsapplying this rule have recognized that
Exemption 5 applies tmaterialsthatwould be protected under the deliberative process
privilege, the attorneglient privilege, and the work product doctrin8ee e.g.Coastal
States Gas Corp. v. Dep’t of Energd7 F.2d 854, 862 (D.C. Cir. 1980).

Exemption 6 protects “personnel and medifiles and similar files the disclosure
of which would constitute a clearly unwarrantedasion of personal privacy.” 5 U.S.C.
8552(b)(6). The House Repomn the FOIAstates thaExemption 6 was intended to
strike a“balance between the protection of an individual’s right of privacy and the
preservation of the public’s right to Government information by exclgdimse kinds of
files the disclosure of which might harm the individuaH'.R. Rep. N0.89-1497,at 11
(1966). With respect to the types dbcumentghe statutory exemptiocontemplates
the Supreme Court has held thhhé universe of exempted materiadsnot limited to “a
narrow class of files containing only a discrete kind of personal infoomdtlJ.S. Dep’t
of State v. Washington Post Cd56 U.S. 595, 602 (1982), but instead extends to “all
information that applies to a particular individual,épelletier v. FDC, 164 F.3d 37, 46

(D.C. Cir. 1999). Onceé is determined that the iteatissue is a pesonnel, medical, or
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similar file, the court musthen“consider whether disclosure of the requested
information would result in an invasion of privacy, and if so, the extent and serieusnes
of that invasion, as well as the extent to which disclosure wseitde the public

interest.” U.S. Dept of Def. Dept of Military Affairs v. Fed. Labor Relations Autf64
F.2d 26, 29 (D.C. Cir. 1992).

In all events, the “burden is on the agency’ to show that the requestediatat
need not be produced because a particular FOIA exemption protects theairfabeni
disclosure.Petroleum Info. Corp. v. Dep’t of the Interio976 F.2d 1429, 1433 (D.C.
Cir. 1992) (quoting 5 U.S.C. § 552(a)(4)(B)J.o allow the court to determine whether
application of an exemption is proper, the agency must “provide a detaidedigteon of
the information withheld through the submission of ecaied ‘Vaughn Index,’
sufficiently detalied affidavits or declarations, or bothDefenders of Wildlife623 F.
Supp. 2d at 88 (quotingigwood 484 F. Supp. 2d at 74)f the agency submits a
Vaughn Index, that document mugtrovide[ ] a relatively detailed justification,
specificallyidentif[y] the reasons why a particular exemption is relevant ancelade]
those claims with the particular part of a withheld document to which they.app
Judicial Watch, Inc. v. FDA449 F.3d 141, 146 (D.C. Cir. 2006) (quotiNgad Data
Cent., Inc.v. Dep’t of the Air Force566 F.2d 242, 251 (D.C. Cir. 1977)). There is no
set form for a Vaughn Indesee Hall v. Dep’t of Justices52 F. Supp. 2d 23, 27 (D.D.C.
2008) buttheagency must‘disclose as much information as possible without thwarting
the exemption’s purposé. Id. (quotingKing v. Dep’t of Justice830 F.2d 210, 224
(D.C. Cir. 1987)). At the very leastthe Vaughn Indexnust provide information about
the originating agency, the author, and the recipient of the docunseaDefenders of

Wildlife, 623 F. Supp. 2d at 8®ecausewsch information “enable[s] the court and the
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opposing party to understand the withheld information in order to addressetiits mf
the claimed exemptions.Judicial Watch 449 F.3d at 150Furthernore, he Index must
includemore than a “broad categorical descripfi¢hrwhich wouldnot allow “a
reviewing court to engage in a meaningful review of the agency’s decisidall, 552 F.
Supp. 2d at 27citing Oglesby v. U.S. Dep’t of Army9 F.3d 1172, 1176 (D.C. Cir.
1996)) It is alsopatently insufficient for the agency “merely [to] recite the statutory
standards” set forth in the exemptio@&arter v. U.S. Dep’t of Commerc830 F.2d 388,
392-93 (D.C. Cir. 1987) seealsoDefenders of Wildldg, 623 F. Supp. 2d at 89 (requiring
more than “bare legal conclusions regarding the exemptions relied upjdhebggency]
to justify withholding”), King, 830 F.2d at 219noting that an agenayamot survive
summary judgment by providing statements tha&t ‘@onclusory, merely reciting

statutory standards, or ihey are too vague or sweepin@itation omitted)).

1. DISCUSSION

Defendants hermaintain that they properly withheld certain informatfoom the
FOIA responseursuant to Exemptions&nd 6° Plaintiffs argue that Defendants’
documents—particulaty the Vaughn Index anthe Supplemental Declaratiaf Timothy

J. Van Norman, Chief of the FWS’s permitting divistefall woefully short of the level

® Defendants’ Vaughn Index also lists Exemption 4 as a basis for the redsati the “agency’s account
information” in two documents. (Vaughn Index at Docs. 56, 59¢ee als U.S.C. § 552(b)(4)
(permitting “trade secrets and commercial or financial informatioraotdd from a person” that is
“privileged or confidential” to be withheld). Defendants do not mentieanEkemption 4 withholdings
in their summary judgment motion, and Plaintiff has nottested the propriety of the Exemption 4
redactions in itopposition. Consequentlyhis Court will deem conceded any argument or issue
regarding the Exemption 4 redactionSeeLewis v. District of ColumbiaNo. 105275, 2011 WL
321711, at *1 (D.C. Cir. Feb. 2, 2011) (per curiam) (“It is well understoothism@ircuit that when a
plaintiff files an opposition to a dispositive motion and addresses ontgioegsirguments raised by the
defendant, a court mayetat those arguments that the plaintiff failed to address as concededting,
Hopkins v. Women’s Div., Gen. Bd. of Global Ministria84 F. Supp. 2d 15, 25 (D.D.C. 2003jf'd, 98
F. App’'x 8 (D.C. Cir. 2004)))see, e.g.Sellers v. Dep’t of Justic&684 F. Supp. 2d 149, 163 n.4
(deeming as conceded certain withholdings that the plaintiff did not oppdseh result, the only issues
before this Court for the purpose of the crasstions for summary judgment are whether Defendants
properly applied Exemptions 5 and 6.
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of specificity required to justify withholdings uadeitherexemption. GeePl.’s Mot. at
14-17.) For the reasons that follow, this Court concludes that Defendangsnnetvtheir
burden of justifyingcertain Exemption 5 withholdingsspecifically, thosegrounded in
the attorneyclient privilege—but have not sufficiently justified the Exemption 5
redactionghat purportedly werenadepursuant tahe deliberative process privilege or
the work product doctrineThis Court also concludes that Defendants hancesided

sufficient justification for wihholdingcertaininformation pursuant to Exemption 6.

A. Exemption 5Withholdings

In this casePefendants produced over one thousand pages of documents in
response to Plaintiff’s request for correspondence and notes from anygseeegarding
the woodbison permits at issue in the earlier litigation, but made redactions to 175
documents. $eeVaughn Index.) Theastmajority of documents that were redacted are
emails however,Defendants also redactsdmememoranda (See, e.g.id. at Doc. 121
(memoranda authorizindne DOJ to negotiate a fee settlement from YWeod Bison
litigation).) The redacted documents also includgious documentthat arepurportedly
in draft form,such adraft declarations from FWS employees for thelieaMWood Bison
litigation (see, e.g.id. at Doc. 96 (“DRAFTFDeclaration of Teiko Saito (pre
decisional)’), anddraft agency determinationgsee, e.g.id. at Doc.2 (“DRAFT—
Determination of Enhancement under the ESA for the import of Sported wood Ison
trophies from Canada (pt@ecisional)”)), 106 (“DRAF¥+Import of sporthunted wood
bison trophies from Canada (pdecisional)”).

Defendants assert three different grounds for Exemption 5 protectien: t

deliberative process privilege, the attorndient privilege, and the work product
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doctrine the indexsometimes assextnultiple grounds for redactions in a single
document (See e.g, Vaughn Indexat Docs. 3 (attorneyclient privilege and work
product doctrine), 8 (all three privileges), 94 (attorodent privilege and deliberative
process privilege).)Plaintiff objects to all three grounds for withholdiggnerally,
contendng that Defendants’ Vaughn Index and supporting affidavit do not provide
sufficient specificitywith respect tahe application otny of the privilegegPl.’s Mot. at
14-16), andPlaintiff alsolaunchesspecificattacks orcertain ofDefendants’ claims of
deliberative process privilege and attorrdient privilege (See e.g, id. at 1718
(arguing that the agency used the deliberative process privilegattordeyclient
privilege to withhold portions of the recotbat reveakhe agency’s “specific, nen
biological reasons” for permit denials).)

As a general matter, ith respect to all threasserted privilege®r Exemption 5,
there is nadisputethat the documentat issue aréinter-agency or intreagency
documents.” See Nat’'l Inst. of Military Justicev. U.S. Dep’t of Defenset04 F. Supp. 2d
325, 343& n.10 (D.D.C. 2005)aff'd, 512 F.3d 677 (D.C. Cir. 2008)ndeed, Plaintiffs
do not contest thigactin their opposition.See Lewis2011 WL 321711, at *1.
Consequentlytheheart of the dispute hetes in the second step of the Exemption 5
analysisi.e., whetherDefendants have established thta¢ allegedprivilege would apply
and thus the document “would not be available by law to a party other than mcyage
litigation with the gency.” 5 U.S.C. § 552(b)(5§ee alsd=TC v.Grolier Inc., 462 U.S.

19, 26(1983) This Court will address each allegedemption 5basisin turn.

13



1. The Deliberative Process Privilege

First, Defendants claim that the deliberative process privilege justifees th
redaction of certain documents under Exemption SeeDefs.” Mot. at 7.) The
deliberative process privilege applies when material that would othe hase been
responsive t@ valid FOIA request implicates the “decismaking processes of
government agencies,” including “documentsflecting advisory opinions,
recommendations and deliberations comprising part of a process by whielgoental
decisions and policies are forhated™™ NLRB v. Sears, Roebuck & Gai21 U.S. 132,
150 (1975)(quotingCarl Zeiss Stiftung v. V. E. B. Carl Zeiss, Jedf@ F.R.D. 318, 324
(D.C.1966)“The purpose of the deliberative process privilege is to ensure open
communication between subordinatend superiors, prevent premature disclosure of
policies before final adoption, and to avoid public confusion if grounds for polibsds t
were not part of the final adopted agency policy happened to be exposed to tlee”publi
Wilderness Soc'y. U.S. D@’t of Interior, 344 F. Supp. 2d 1, 10 (D.D.C. 2004).
Notably, “[t]he deliberative process privilege protects agency documents that &re bot
predecisional and deliberative Judicial Watch, Inc. v. FDA449 F.3d 141, 151 (D.C.
Cir. 2006). A @cumentis “predecisional if ‘it was generated before the adoption of an
agency policy’ and deliberative if ‘it reflects the giaedtake of the consultative
process.” Id.

Defendantdhave specificallynvokedthe deliberative process privilege jicstify
the redactionsn six of the documentthat are listed in their Vaughn IndexVaughn

Index atDocs. 8, 95,96, 140, 141, 144’ Defendant’s Vaughn indealassifies each

"The index employs a code that permits Defendants to identify the plartiE®IA Exemption and basis
that it is being claimed with respect to each redaction. For redadti@bsvere made pursuant to
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documentas either an “information document” or “enfajf id.; characterizeshe
document a a“draft”; andalso lists the subject of each documddt.A typical subject
matter identifierfor the documents that have been redacted on the basis of the
deliberative process privilegeads: “DRAFT—wood bison certificatiorfpre-
decisional).” (Id. at Doc 141). In some cases, the index also includes a date and the
name of the sender arnkerecipient of the document(ld. at Docs. 8, 140, 141, 144))
There are also 27 other entries in Defendants’ Vaughn Index that npealge
suggesting invocation of the deliberative process privilegehmrre is no specific
designation regardinthe deliberative process privilegext to those entriegnd thus it
is unclearwhether Déendant intends for the deliberative procesivilege to applyto
these entriess well (SeeVaughn Index at Docs. 767; 82; 9398; 104106; 10910;
112-13; 119; 12931; 13%38; 14042; 144; 150; 152; 1661; 164; 166; 175 (describing
each document as “draft document, information isgeeisioral”.) Regardless, andven
assuming thabDefendan$ meant for the deliberative process privilege to apply to all of
theindexentries that contain a description including language such as “draft” or
“predecisional’ this Court finds that, under the applicable legal standards, Defendants
Index is insufficientto establish proper application of the deliberative process privilege
in threerespects.

First, Defendants appear to rely primarily (if not solely)tba fact thatach of
the documentss a“DRAFT”—but thatdesignatioralonedoes notestablish thaany
document is predrsionalanddeliberative which proper invocation of the deliberative

process privilege requiresSee Wilderness Soc’y344 F. Supp. 2d at 14The District of

Exemption 5 on the basis of the tharative process privilege, for example, the annotatioiDPs’
appears in the index entry with respect that itel8eq, e.g.Vaughn Index at Doc. 8.)
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ColumbiaCircuit has made clear thainsply designating a document as a ‘draft’ does not
automatically make it privileged under the deliberative process privilggaing Arthur
Andersen & Co. v. IR®79 F.2d 254, 257 (D.C. Cir. 1982)While it is true that th
deliberative process privilege can protect “recommendations, doaiiments, proposals,
[and] suggestions,” the privilegextendsonly to those documenthatqualify as
predecisional insofaas they were denerated before the adoption of an agepalycy”
andmay “inaccurately reflect or prematurely disclose the views of the agency,
suggesting as agency position that which is as yet only a personal posi@oastal
States 617 F.2d at 866 Accordingly, even a documerthat isin draft form cannot be
withheld aspredecisional ifit is later“adopted formally or informally, as the agency
position on an issue” diused by the agencyiits dealings with the publitld. The
privilege is also limited ta@ocuments thaqualify as “deliberative,’meaning thatit
reflects the giveandtake of the consultative processld. Thus notwithstanding its
status as a “draft,” documenthatdoes not reflect the genuine evolution of an agency’s
decisionmaking process and insteadrely recites “factual information which doeet
bear on [] policy formation,Wilderness Soc’y344 F. Supp. 2d at 14s not entitled to
protection undethe deliberative process privilege

Here, Defendantssubmissiongail to demonstratehatthe “draft’ documents
being referencedre in substancegxpressing théideas and theories which goto the
making of the law rather than‘the law itself” Sterling Drug, Inc. v. FTC450 F.2d
698, 708 (D.CCir. 1971),and thus properly qualify gsredecisionalpnor doDefendants’
submission clarify whether theedacteddraftsmerelysummarized factual matters
relevant to an agency decision or wehe type ofdocumentgelated to the “formulation

or exercise of agency poliegrientedjudgment that the privilegeproperlyprotects.
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Petroleum Info. Corp.976 F.2d at 1435 (emphasis in originage alscElec. Frontier
Found. v. U.S. Dep’t of Justic826 F. Supp. 2d 157, 169 (D.D.C. 2011). fisa while
an exchange betwedfWWS employees consisting béontinualexpression of ideaand
strong advocacy of positions” in an upcoming permitting decision coulubbe
predecisionahnd deliberativethe “orders and interpretations which [the agency]
actually applies in the cases before it” are neither predecisional nor i
Sterling Drug, Inc, 450 F.2d a708. And without providingthe type ofinformation
described aboveDefendants have yet to carry théurdenof convincingthis Court hat
the designatededactionsareentitled to protection under Exemption 5 on the basis of the
deliberative process privileg&eeArthur Andersen679 F.2d at 257Coastal States617
F.2d at 866

Secondand relatedly Defendants’ Vaughn Index fails to identify the particular
agency decision that the recatdcumentpredateswhich is necessary to establish that
the document is, in fact, predecision&deeSen.of the Com. of Puerto Rico on Behalff
Judiciary Comm. v. U.S. Detpof Justice 823 F.2d 574, 585 (D.C. Cir. 1987]t is clear
beyond cavil thatjto approve exemption of a document as predecisional, a court must be
able ‘to pinpoint an agency decision or policy to which the documertriboted.” 1d.
(quotingPaisley v. CIA712 F.2d 686, 698 (D.ir. 1981)). Although Defendantkere
cite to the Van Norman declaration in support of their claim that the redagiertained
to “agency decision making with respect to the Wood Bisompeapdications],]”
(Defs.” Mot. at 1), that declaratiomerelyrestates the elements of the deliberative
process privileg@anddoes not actually identify the permit applications as the relevant
agency decision. SeeSuppl. Van Norman Decl. § 9.Consequentlyand for this reason

alone,Defendants have clearly missed the mark of a satisfactory Vaughn émdiex
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CompareSierra Club v. U.S. Dep’of Interior, 384 F. Supp. 2d 1, 18 (D.D.C. 2004)
(finding a Vaughn Index entry for a “draft of an igspaper” sufficiently specifisvhere
the entry stated that the document “describfie [Arctic National Wildlife Refuge] and
its potential for development for oil and gas production,” and “includefdliments in
support of such development, some draft questions and answers, some prgliminar
identification of advocates and opponentgJoflevelopment, and pential legislative
initiatives’) with Senate of the Com. of Puerto Ri&23 F.2d at 58%finding that a
Vaughn index “consisting almost entirely of each document’s issteg da author and
intended recipient, and the briefest of references to its subject mestteshiclusory and
“will not do”).

Third, and perhaps most significant, Defendants haowidedlittle if any
information regarding theole of thedocument’sauthor with respect to the agency’s
decisiomaking process, ahat of the recipient othe document, or how, if at all, the
document impacted the agency’s deliberatioAsdocument’s context is th&ne qua non
of the court’s assessment of whether or not the document is predecisional and
deliberative indeed,*[t|he need to describe each withheld document when Exemption 5
is at issue is particularly acufprecisely]because ‘the deliberative process privilege is
so dependent upon the individual document and the role it plays in the administrative
process.””’Animal Legal Def. Fund, Inc. v. Dep’t of Air Forcé4 F. Supp. 2d 295, 299
(D.D.C. 1999) (quotingCoastal States417 F.2d at 867). For example, “[a] document
from a junior to a senior is likely to reflect his or her own subjective opinasrswill
clearly have no binding effect on the recipienfAtcess Reports v. Dep’t of Justi©@26
F.2d 1192, 1195 (D.C. Cir. 1991By contrasta document “moving from senior to

junior is far more likely to manifest decisionmaking authority and to keddnouement
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of the decisionmaking rather than part of its garedtake.” Id. Similarly, where a
document does not “invite a response from tbdguesting official,” it is unlikely to be
predecisional or deliberativeSchlefer v. United Stateg02 F.2d 233, 243 (D.C. Cir.
1983). Not a single entry in Defendant’s Vaughn Index provides sufficient detaib a
the identities, positions, and job duties of any of the authors or recipiethe @fithheld
documents;consequentlythis Courtsimply cannotproperlydetermine whether the
deliberative process privilege applieSeeSafeCard926 F.2d at 1204finding thatthe
agency was not entitled to withhold information under the deliberative psqueslege
because the agendyd not“explain such matters as how decisions like those in issue are
reached; the role that staff discussion and memoranda play in such decitkie manner
in which such decisions are memorialized and explained; and whether susloded@re
treated, in later agegadecisionmaking, as precedeftsAnimal Legal Def. Fund44 F.
Supp. 2d at 29%9finding that the agency “failed to establish thiae documents
contributed to the deliberative process” where the agency “identified theedative
process at issue,” but “utterly failed to specify the role playeédoh withheld
document in the course of developing that policy”).

In sum,Defendants’ Vaughn Index does not permit this Court to make an
informed evaluation of whether releasing the documents that were \wdtbhehe basis

of the deliberative procesprivilegewould actuallyimplicate the “decisiomaking

8 To the extent that Defendants intended their summary judgment motion, when read in conjunction
with the Vaughn Index, to do some of the work of providing the Coutt wiifficient context to assess
the Exemption 5 withholdings, that document is clearly not uphéotask. For example, Defendants’
summary judgment motion refers to subcategoriesoazfudnents that simply do not appear in the Vaughn
Index. CompareDefs.” Mot. at 10 (noting that the deliberative procesvipege redactions were
“designated as Categories 1 (including sagiegories 1a and 1b), 2, 3, 4, and 8” in the Vaughn Index)
with Vaughn Index (referring to deliberative process privilege redactiommsuth the label “sDP” and

not grouping documents by any other numbered category).) Thus, althougtotioen suggests that
Defendantanay haveintended to provide the kind of more dded characterization that Exemption 5
requires, the accompanying Vaughn Index fails to deliver.
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processes of governmeagencies,’Sears 421 U.S. at 150cfting Tennessean
Newspapers, Inc. v. Fed. Hous. Admih64 F.2d 657, 660 (6th Cir. 197%2pr otherwise
“reflect[] advisory opinions, recommendations and deliberations conmgrisart of a
process by which governmetht@decisions and policies are formulated[Hb6ving v. Dep’t

of Def, 550 F.3d 32, 37 (D.C. Cir. 2008) (internal quotation marks and citation omitted)
in a manner that justifies withholdintgem Therefore this Court concludes that
Defendants havthus farfailed to satisfy their burden of establishing that Exemption 5
was properly invoked to justify withholding information pursuant to the delibera

process privilege.

2. The Attorney-Client Privilege

Defendantsiextclaim that the attorneglient privilege justifiesthe redaction of
certain documents under Exemption (seeDefs.” Mot. at 9.);cf. In re Lindsey 158
F.3d 1263, 1268 (D.C. Cir. 1998) (noting that the D.C. Circuit has long recognized that
“Exemption 5 protects, as a general rule, materials which would beqieat under the
attorneyclient privilege.” (citing Coastal States617 F.2dat 862)). For this privilege to
apply, the agency must first shdtvat the materials reflect a communication between a
lawyer and client“[i] n the governmental context, the ‘client’ may be the agency and the
attorney may be an agency lawyerTax Analysts v. IRSL17 F.3d 607, 618 (D.C. Cir.
1997). Theattorneyclient privilege applies if the agency proves thl¢ attorney was
“acting as a lawyeand the communication was mafie the purpose of securing
primarily either (i) an opinion on law or (ii) legal services or (iii) atmige in some
legal proeeding.” In re Lindsey 158 F.3d at 1270 (internal quotation marks and citation

omitted. The privilegeprotectsinformationthatthe clientimpartsto his attorneyas
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well asadvice that the attorney gives the client in reliance on those, esSchlefer
702 F.2d ak45 & n.26; Brinton v. Dep’t of State636 F.2d 600, 605 (D.C. Cir. 1980)
andalsocommunications aboditigation strategy.See Feld v. Firenrds Fund Ins. Caq.
292 F.R.D. 129, 138 (D.D.C. 2013However, he agencymust carrythe burden of
demonstratinghe “confidentiality” of thelawyer-client communication “both at the
time of the communication and maintained sinc&Vilderness Soc'y344 F. Supp. 2d at
16 (quotingCoastal States617 F.2d at 863).

Defendants herassertthatthey have redactear otherwise withheld
communications between “Attorneddvisors in DOI's Office of the Solicitor and
Department of Justice’s Federal Programs Office” that occurredsponse to requests
for adviceregarding how to respond to opposing counsel in the course of ongoing
litigation andalso related tovhether or not to grant thaitial permitting decisions
(Defs.” Mot. at 9;Def.’s Response to Pl.’s Opp’n to Defs.” Mot. for Summ. J. & Pl.’s
CrossMot. for Summ. J. (“Defs.” Reply, ECF No. 22at 6.) Defendants also maintain
thatthe documents “contain[ ] litigation strategy and legal advice[,]” (Daéflot. at9), a
characterizationhtatthe Van Norman declaration echoasgéSuppl.Van Norman Decl.
1 44). Because the agency is entitled to a presumption of good faith, this Coupt®cce
thatthe agency’s statements in its brieé&garding the purpose and extent of the
redactionsaretrue. See Judicial Watch802 F. Supp. 2d at 194.h& Vaughn Index
contains further suppofor a finding that the attorneglient privilege appliesbecause
the entrieghat invoke the attorneglient privilege as a basis for the redacti@xplicitly
includesuch notations as the fatttat “[a]ttorneys wee discussing with [agency
employees] how to respond to opposcaunsel[,]” Gee, e.g.Vaughn IndexDoc. 120),

or that the “legal implications of [a] complaintivere being discusse@d. Doc. 75); and
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with respect to pertinergmails the subject titlesplainly reflect legal work, such as a
motion for attorneys’ fees in litigationd. Doc. 117),a draft motion vacating a remand
order {d. Doc. 77), or a settlement recommendatiad.(Doc. 122). Defendants have
alsosupplied evidence¢hat the agency kept confidential all of the informatibwithheld
pursuant to the attorneglient privilege (Suppl.Van Norman Decl. § 11.)hus,
Defendants havably demonstratedhat (1) the listed documents were communications
between agency employees and agency coussel,Tax Analystsl17 F.3d at 618(2)
the communications pertained to legal advicditigation,see In re Lindseyl58 F.3d at
1270; and (3) the content of the communicasisraskept confidentialsee Wilderness
Soc’y, 344 F. Spp. 2d at 16 ¢iting Coastal States617 F.2d at 863 which is all that
proper invocation of thattorneyclient privilegein the context of FOIA Exemption 5
requires.

Plaintiff’'s arguments to theontrary are upersuasive For examplePlaintiff
argues that Defendants have conflatledattorneyswho wereproviding legal advice
with those who wergarticipating inthe actual permitting decisiorséePl.’s Replyin
Supp. of its CrosdMot. for Summ.J. (“Pl.’s Reply”), ECF No. 24, at 11), but the Vaughn
Index provides justificationfor withholding that arglainly based on the communication
of legal adviceSee, e.g.Vaughn Index at Docs. BAttorneys were discussing with
clients about itpermitting decision and how to respond to opposing counsel”), 11
(“Attorneys were discussing legal implications of the complgindée alsovan Norman
Decl. 1 11 (explaining that the documents designated as withheld pursuaat to th
attorneyclient privilege “constitute confidential communications between agency
attorneys and agency clients, or Federal attorneys and agency clienesgdbmaters

for which the clients sought professional legal adviceSimilarly, dthough Plaintiff
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contends that the attornayient privilege entries in the index fail to distinguish between
emailsthatan attorneywrote to the clienand thosehatthe client wrote to the attorney
(seePl.’s Mot. at 17), the attorneglient privilege shields communications from both
sides of this relationshipSeeTax Analysts117 F.3d at 618 (“The attorne&yjient

privilege protects confidential communications from clietagheir attorneys . .[as

well ag§ communications from attorneys to their clients[.]”).

Plaintiff’s most potent rebuttalrguments theasserion that Defendants are not
entitled to make Exemption 5 redactions under the attootieynt privilegeat all because
the agency’s attempt to conceal the t(pelitical) reasons for the permit denials
constituted fraudulegnmisconduct. (Pl.’s Mot. at 2&8.) In this regardPlaintiff
maintainsthatthe wellestablishedrime-fraud exception renders the aggis attorney
client communications without protection aodtegoricallysubject to disclosure.Sge
id.) To be sure, under the crinfeaud exception, communications between a lawyer and
client “are not privileged if theyare made in furtherance ofcaime, fraud, or other
misconduct.” In re Grand Jury 475 F.3d 1299, 1305 (D.C. Cir. 2009uEtingIn re
Sealed Caser54 F.2d 395, 399 (D.C. Cir. 19955ee also In Re Sealed Cag223 F.3d
775, 778 (D.C. Cir. 2000)But the party seeking to applyehcrimefraud exception has
the burden of establishing its applicatjdn re Sealed Casel07 F.3d 46, 4%0 (D.C.
Cir. 1997), which, in the context of the attorrelyent privilege, requires a prima facie
showingthat (1) the client “made or receivethe otherwise privilegcommunication
with the intent to further an unlawful or fraudulent &ctand(2) “that the client actually
‘carried out the crime or fraud. In re Sealed Case223 F.3d at 778quotingln re

Sealed Casel07 F.3d at 48 see als Nesse v. Pittmgm202 F.R.D. 344, 352 (D.D.C.
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2001) (notingthat a “plaintiff must ma& a prima facie showing of [misconduct] before
the privilege will yield”).

Plaintiff has failed to provéhatany crime or fraud was committed here, let alone
thatthe communications at issue were made with an intent to futhleemlawful act
Plaintiff appears tdabelas crimnal and fraudulent thfact that the FW&llegedly
permittedpolicy rationale to outweigh scientific factors in its initial permit deasj as
well asthe agency’sefusalto disclosewhat Plaintiff characterizes dse agency’srue
reasondor denying the permit applicationgSeePl.’s Mot. at 12;id. at 17 (labeling as
“fraudulent misconduct” the agency’s alleged “deliberate practice acydesigned to
conceal as much about the [agency’s] permitting decisions as possjbldjvever,it is
not at all clear tha€Congress has criminalizeétie delibeate withholding of information
aboutan agency’s decisionaking process in a manner that would render it a crime or
fraud; to the contrarythe FOIA expressly permits withholding of certain information
regarding an agency’s deliberations, including confidential commtinitm between
agency lawyers and their client. It is also clear that the statutprdgcribed remedy
for the underlying prolem of improper agency decisionaking—includingthe improper
decision to allow politics to overshadow sntific evidenceseeWood Bison 11851 F.
Supp. 2d at 43-is judicial review and aemand to the agency for a mappropriately
reasoned decisigmot criminal charges, fines, or penaltieSee5 U.S.C. 88 7014706
(2014)?

What is more, even if the agency’s allegizliberateconcealment rose to the

level of criminal conductPlaintiff has offered no evidende demonstrat thatthe

® The Supreme Court has taken care to note that the even the Endangecess $ict's citizersuit
provision, which allows individuals to commence civilitsuto challenge agency misconduct, does not
allow plaintiffs to file suits challenging “maladminration” of permitting decisions or any other agency
action under the ESASee Wood Bison IB51 F. Supp. 2d at 55.
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particular communications at issue here were made in order to fuotHacilitate that
goal SeeNesse?202 F.R.D. at 3562 (“Confronted with a claim that the advice was
sought to further a crime or fraud, this Circuit insists upon a showing ofreagacie
case that the client was planning or engaged in a crime or Wwhed the legal advic
was soughbefore it will invoke the crime/fraud exception, lest the privilege disappear
only because a crime or fraud is charged.”) (citinge Sealed Caser54 F.2d at 399);
cf.In re Sealed Casd,07 F.3d at 50 (“True enough, within weeks of the tmap[with
counsel]about [the relevant law], the [company official] violated that law. Bt t
government had to demonstrate that the Company sought the legal adwidaevintent
to further its illegal conduct.”) All things considered, then, this Cdwoncludes that
Plaintiff has failed to establish any factual or legal basis for itserdidn that
Exemption 5 attorneglient privilege protection isinavailable toDefendantsluring the
instant FOIA litigationbecausdhe agency’grior decisionmaking processvith respect
to the wood bison permit applications constituted fraud.

In the final analysi®of Defendants’ invocation of the attornelient privilege as a
basis for some of its redactigrn3efendants’ materials demonstrate thet FWS—which
acted on the wood bison permit applicatiavisile in the midst of a lawsuit regarding its
delinquencywith respect to those same applicatiendtimatelymade redactions to
certaindocumentsn the administrative recorthat containec¢onfidential
communications regardintde litigation and relatetegal matters The relatively
detailed entries in Defendants’ Vaughn Index related to the attechenyt privilege,
coupled with the Van Norman declaration and the context ofMhed Bisoritigation,
are enough to satisfy this Court tithe Defendants have m#teir burden of justifying

the Exemption 5 redactionthat were madéased on the attornestient privilege
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3. TheWork-Product Doctrine

Finally, DefendantsVaughn Index indicates that small number of redactions
were madaunder Exemption based orthe protection of thevork-product doctrine.
(Vaughn Index at Docs. 1, 2, 3, 4,5, 6, 7, 8, 11, 12) ®en in the FOIA context
“[t]he starting place for evaluating the scope ofdtterney workproduct doctrinags
Federal Rule of Civil Procedure 26(b)(3), which protects ‘ordinarilygsie ‘documents
and tangible things that are prepared in anticipation of litigation orifarly or for
another party or its representative[.]3hapiro v. U.S. Dep’t of Justic®69 F. Supp. 2d
18, 27(D.D.C. 2013) (quoting Fed. R. Civ. P. 26(b)(3)(A)fhe D.C. Circuit has
instructed thatwhenFOIA is at issuethe work product doctrine “should be interpreted
broadly and held largely inviolate.Judicial Watch v. U.S. Dep’t of Justic432 F.3d
366, 369 (D.C. Cir. 2005). The doctrine protects both “factual and deliberativiténsa
becauséthe risk is appagnt thd an attorney’s discussion of factual matters may reveal
his or her tactical strategic thoughtsShapirq 969 F. Supp. 2d at 2&iting Mervin v.
FTC, 591 F.2d 821, 8226 (D.C. Cir. 1978)).

Wherethe FOIAis concernedthe work product doctrinprotects documents long
after the litigation has endedee id.at 28 (noting that under Exemption 5, documents
may fall under the worproduct doctrine even after the litigation for which they were
prepared has ended). The party asserting that theideapplies bears the burden of
demonstrating a subjective belief of the possibility of litigatadrihe time the document
was created ld. at 31 That party also bears the burden of demonstrating that the
documentst seeks to withholdeflect legal strategy, not merely “information, which is
already or may be available to an adversary, or has no implicationsefadirersary
process.”Id. at 32
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Here,as noted above)efendants claim that the redactians8 of the 175
documentavere made pursuant to the wepkoduct doctrine.(SeeVaughn Index at
Docs. 1, 2, 3,4, 5,6, 7, 8, 11, 12, $&e alsdSuppl. Van Norman Decl.1Y.) Despite
that assertion, in the Vaughn Index, Defendants do not provide any information
support tle ‘work product’contention rather, the document descriptions merely state
that the redactions pertain to attorreient communications. See, e.g.Vaughn Index
Docs. 3, 4.) And although Defendants mention the work product doctrine in aihgad
their motion (seeDefs.” Mot. at9 (“[Defendants] Properly Invoked The Attornd&fient
And Attorney Work Product Privileges Under Exemption 57)), in that section of their
brief, Defendantslo not evenmake an efforto define the workproduct doctrine or its
scope. Hee idat9-11; see alsdefs.’ Replyat 56 (referencing “the Exemption 5
privileges” generally and declining to discuss the work product doctrin¢gr) does
Defendant’s replyprief remedy the oversight; indegdefendants skip the lanegardng
proper application of the work product doctrieetirelyanddetour directly tahe
conclusorystatement thathe documents identified in tidaughnindex as “work product
record$ are“those documents created once it was clear to the Departmenhehat
[permit] matter would likely lead to litigation” and documents “createdmythe course
of the litigation[,] (Defs.” Reply at6)—thus, stating the elements of the privilege
without providing context.

Notably, gven the factual background of thiase—in particular, the fact that
Defendants were engaged in litigation regarding the wood bison permite heart of
this FOIA requestit is entirely conceivabléhat thework productrelateddocuments
have beerappropriatéy withheld, butDefendantsfailure toidentify with specificity

whetheror not each documentasprepared for the purpose of litigatiom the index
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itself, or to explain whether the redactions pertain to legal strategy and not merely
factual matters that would have been presented to an advessai§hapirq 969 F.
Supp. 2d at 28, makes it impossible for the Court to reach the conclusion that Eodempti
5 was properly invokedCf. Cuban v. S.E.C.795 F. Supp. 2d 43, 5% (D.D.C. 2011)
(accepting defendant’s asseniof the work product privilegafter a rejection of
defendant’s initial submissions, on the basis of supplemental matdralscluded an
“expla[nation of] the role of an attorney in the creation of each document witlaseld
work product,” the basis of the attorney’s “subjective belief that litigatias & real
possibility,” and informatiorthatdemonstrated “that the belief was objectively
reasomble”). Put another wayat present, Defendants have failed to presefficient
evidentiary suport to sustain a finding that the work product doctrine justitines

redactions

B. Exemption 6 Withholdings

Finally, Defendantappearo have redacted 27 documentsder Exemption 6
which permits the withholding oiinformation that identifieparticularindividuals, such
as “place of birth, date of birth . . . employment history, and comparablg]dabae
Ludlam v. U.S. Peace Corp834 F. Supp. 2d 174, 184 (D.D.C. 2018itihg Dep’t of
State v. Washington Post Cd56 U.S. 595, 600 (1982&xplaining thatinformation
“unrelated to any particular person” is not proteg¢teld has long been held that personal
data and information can be redacted from documents produced under thanFQeA
interest of privacy.See, e.g.Shapiro v.Dep’t of Justice No. 130729, 2014 WL
1280275, at *5 (D.D.CMar. 31,2014) (redacting nameaumbers, and any other

possibly identifying information)Gov’t Accountability Project v. U.S. Dep’t of State

28



699 F. Supp. 2d 97, 106 (D.D.C. 2010) (personal email addressaw)nidt v. ShahNo.
08-2185, 2010 WL 1137501, at *9 (D.D.C. Mar. 18, 2010npdoyees’ home telephone
numbers). Here,Defendants’ Vaughn Index demonstrates that the redactions made
pursuant to Exemption 6 involved particular employees, and thatsudly personalized
information was redacted, while the remaindersreleased. $%ee, e.g.Vaughn Index
Docs.10 (redactingdocumentpursuant to Exemption 6 in order withhold “an

individual’s phone number and passwordIB (same to withhold “an individual’s
personal reason to be away from the officd’), (same to withhold “an indidual’s
personal email account’B4-36 (same to “protect the identity of an individual’s personal
time outside of work”).)

Defendants contend that they redacted “information about [employeeslyfam
members, cell phone numbers, personal travel pdaaspersonal email addresses”
pursuant to Exemption 6. (Defs.” Mot. at Iskee, e.g.Vaughnindex at Docs. 90
(“This document has been released, but partially redacted to protecidikiedual
personal activity outside of their job.”).) Defendaatsoargue thabecausdhe personal
information withheld does not shed any light on agency operations, the Exentpti
balancing tesweighs in favor of redactian(Defs.” Mot.at 11 (“This information
provides no insight into how the DOI or DMA perform their statutory duties. &fbee,
there is no public interest in disclosure and Defendants correctly deexrtihat the
individuals’ privacy interests in this information issgositive’).); SeealsoU.S. Dep’t
of Def. Dep’t of Military Affairs, 964 F.2d29 (D.C. Cir. 1992).Plaintiff responds—
without evidentiary suppostthat any Exemption 6 redactions must be “indicative of

threats” to that employee based on the purporexdnt scandal. §eePl.’s Reply ECF
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No. 24, at 4n.1) Elsewhere, however, Plaintiff concedes that “some of the [Exemption
6] redactions may be proper[.]” (Pl.’s Mot. at 1.)

Weighing the interests at issue, this Court acc®mkendantscontention thathe
personalnformationredacted from the documents pursuant to Exemptidndiild shed
little or no light” on the agency’s performance of its duti8sigpl.Van Norman Decl. |
14)>—a characterization that is entitled ta presumption of good faitliand] cannot be
rebutted by purely speculative claims[.Negley v. FB] 169 F. App’x 591, 594 (D.C.

Cir. 2006). Notably, Plaintiff does not argue that this information is not protectable
under Exemption 6, buthstead makes only purebpeculative assertions regarding the
potentialreasos why this type of personal information appears in the responsive
documents in the first placgSee e.g.,Pl.’s Mot. at 1 n.1 (“Plaintiff normally would not
contest the withholding of personal information . . . under Exemption 6, except in this
instance such informatiorpaearing in the permit decisifimaking process is peculiar in
itself unless the attorneys are threatening the employees with their jaltetdheir
scientific fact findings.”).) There is nothing about application of Exemption 6 that in any
way turns on theéeasonsfor personal information having been included in responsive
documents; thus, in addition Rlaintiff's failure toprovideany supportwhatsoevefor

the threatcontention, Plaintiff has also failed to rebut Defendants’ assertidnstich
information exists in the relevant documents and is entitled to redaction dasseof

its personal nature.

V. CONCLUSION

For the foregoing reasons, the Court WARANT IN PART Defendans’ motion

for summary judgment. Specifically, he Courtwill enter summary judgment for
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Defendantswith respect tahe application ofExemption6 to justify theredacton of
personal information from the documents at issusit will also enter summary
judgment for the Defendants regarding th&e&mption 5 redactionis the existing
Vaughn Indexthat arebased on the attornesftient privilege. With respect to thether
Exemption 5redactions, this Court wilDENY WITHOUT PREJUDICE theparties’
crossmotions for summary judgment, amdll permit Defendants tdile a supplemental
Vaughn Index affidavit, or declarationhat provides the necessargdditional
informationregarding the redacted documentSor exampleas regagls the deliberative
process privilege, any supplementaaterialsmust clarify the particular documents with
respectto which Defendants wish tassertthatprivilege; must identify the agency
decision that the record preceded; and must explain the miaenke in the agency
decisionmaking process. To the extent that Defend@&ontinueto seek toassert the
work-product privilege, Defendants mustbmitsupplementamaterialthatidentifies
with specificity whichdocumens werepreparel for the purpose of litigatioonr otherwise
explains whether the redactions pertain to legal strategy and not niacélyal matters®

As set forth in the order accompanying this memorandum opimefgndantswill
have thirty days from the date of thieemorandum opinioeitherto release the

challengedcontent that was withheldasedupon thedeliberative process privilegend

9 Defendants need only orexemptionbasedrationale for each particular withholdingSeeElec.

Privacy Info. Ctr. v. Dept’ of Homeland Se¢384 F. Supp. 2d 100, 109 (D.D.C. 20Q&apting that"if the
defendants have withheld information on the basis of multiplengtimns, the court need only rely on
one exemption foeach piece of exempted materia(diting Kanter v. Dep't of State}79 F.Supp. 921,
928 n. 9 (D.D.C.1979)) To the extent thathis Court has already deemedealactionproperly withheld
pursuant to the instant ruling, no additional information need be gedviegarding thatedactionin any
supplementaiaterials even if alternative bases for the particular withholding have lassarted.
Additionally, each redaction made in a document must be supported, despite theatamthidr redactions
made in that same document may have been uph@de, e.g.Vaughn Index at Doc. 14&edaction of
“individual’s personal email addrespursuant to Exemption 6 is acceptable, however other redactions
made pursuant to Exemption 5’s deliberative process privilege requliditional support).ffurthermore,
in light of this Court’s decision to provide Defendants with an opporyuttitcure thedefects in their
Vaughnindex, this Court declines to engage in anycamerareview of the documents at this time.
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the workproduct doctrine, oto substantiatéhe redactionsvith supplemental materials
as described If Defendants opt to fé supplemental materialdoth parties willthen be
permitted to refile motions for summary judgment related to any renewed invocation of

Exemption 5 on deliberative process or work product grounds.

DATE: August## 2014 Kdonji Brown Jactson
’ b

KETANJI BROWN JACKSON
United States District Judge
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