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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RONALD W. HODGES
Plaintiff,
V. Civil Action No. 12-cv-1675(TSC)

DISTRICT OF COLUMBIA,

Defendant.
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MEMORANDUM OPINION

Plaintiff Ronald Hodgesvas employed by the District of Columbi&éfice of the
Inspector General (“OIG)intil his terminationin September 2010n this action, hdrings
claimsagainst the Distridior disability discriminatiorand failure to accommodate under the
D.C.HumanRights Act as amended).C. Code § 2-140&t seq(the “DCHRA"), andthe
Americans with Disabilities t, as amended,2 U.S.C.8§ 12101et seq(the“ADA”). Healso
allegesviolation oftheFamily Medical Leae Act, 29 U.S.C. § 260&tseq.(the “FMLA").

Before the court are the Districfigotion for Summary Judgmenn all of Plaintiff's
claimsandPlaintiff's Motion for Summary Judgment his FMLA claim.

Upon consideration dheparties’pleadingsand for the reasons set forth beladkne
District’'s Motionis herebyGRANTED IN PART and DENIED IN PART , andPlaintiff's
Motion is herebyDENIED.

l. BACKGROUND

In 2010,while hewas employedby OIG, Plaintiff kegan experiencing back pain.

He wasfirst treated by Dr. Charles Azzam, wieferred him for @une 8, 201MRI

examinatiorthatrevealeda disc herniationgisc oseophyte complex and disc bulggeePl.’s
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Mot. Ex. 2 at 2. After Dr. Azzam’s treatmenprovedunsuccessful, Plaintiff sought treatment
with another physician, Dr.d®erHuynh. SeePl.’s Mot. Ex. 111 3-4).

The last day Plaintiff reported to work at OIG was July 21, 2010.s(@®pp’n at 2).0n
July 22, 2010, DrHuynhsigneda work restriction form stating that Plaintiffowld be “totally
disabled” for five dag,through July 27, 2010(F.’s Mot. Ex. 3 at 1). The&vork restriction form
also stated that Plaintifould return to “normal dutybn July 28, 2010, with work restrictions to
include stooping, bending, climbing, kneeling and squatt{idy).*

Plaintiff did not return to work on July 28, 2Qlowever Instead, on July 29, 2010,
Dr. Huynhcompleteda medical certification for Plaintiff. SeePl.’s Mot. Ex. 4. The
certificatior? statedthat:

e Plaintiff had a Serious health conditiori requiring “continuing treatmerit
(Id. at 1, 4).

e Plaintiff's “serious health conditiori commencedn June 2010 and was
expected to last for three to six montifkl. at 1).

¢ Plaintiff would be required “to take work oniytermittently or to work on
a less tlan full schedul€ for approximateljthree monthsbecause of
treatment on anintermittent or part-time basis. (Id. at 1-2).

e Plaintiff would needto receive treatment three times per week for four to six
weeks, and one to two times per week for one month theredfleat 2).

e It would be “necessary” for Plaintiff “to bebsent from work for treatment
... due to the distance to [the] cliniwhere he would beeceiving such
treatment (Id.).

1 Despite the fact that Plaintiff did not report to work during the-fiag period covered by the
work restrictionform, he did not provide the@fm to OIG untilmore than a weefter that
five-day period had endedSéeDef.’'s Statement of Facts NotDispute I 11) (“Sometime after
August 6, 2010, Plaintiff provided a doctor’s note requesting thaitPldie excused from work
until July 28, 2010 and indicating that Plaintiff could return to full dutyetater.”).

2 All emphasizetanguage in origina



Under a headingelating to the kinds of work that Plaintiff would berfable to perform,”

Dr. Huynh listed “no prolonged sitting” and “no heavy lifting” over five poun@ld.) Under a
heading relatig to“the essential functions of [Plaintiff’s] jol’ that he would béunable to
perform,” Dr. Huynh did not list anything.Id.).

On July 30, 2010, the day after Dr. Huyedmpletedhecertification, Plaintiff contacted
LaDonia Wilkins, OIG’s Deputy Asistant Inspector General for Audits, and informed her that
he was “under [a] doctor’s care, preventing [him] from returningark,” andthat he*would be
unable to report to work for another 4 to 6 weeks.” (Pl.’s Mot. E&t19). Plaintiff does not
appear to have contacted OIG prior to July 30, 2010 to explain why he hageaired for
work since July 21, 2010.

On August 6, 2010, Ronald King, OIG’s Assistant Inspector General fditsAsent
Plaintiff a letter regardin@laintiff's July 30, 2010 conversation with WilkinsS€ePl.’'s Mot.
Ex. 5. Theletter directed Plaintiff taontact King by August 11, 2010 “to apprise [hirs]ta
what leave category [Plaintiff §fbsenceshauld be charged to,” and infoed Plaintiffthat i he
failed to do so, he woulde considered absent without leg\&WOL") . (Id. at 1). Thdetter
alsodirected Plaintiff to haven enclosednedical certification forntompletedoy his health
care provideand returned to King within fivbusinesslays. §ee id).

Plaintiff did not get DrHuynh to completéhis newmedical certificatiorform and
instead provided King with the July 29, 20Jtdicationon August 13, 2010.SgePl.’s Mot.
Ex. 6 atl).

On August 16, 2010, King sent Plaintiffedter that stated

| have reviewed the Certification and note that your chiropractcer Pletynh,
indicates that your current medical condition requires:

o three (3) treatments per week fe64veeks, 12 treatments
perweek for 1 month;



e no prolonged sittig; and
e no heavy lifting (over 5 Ibs.).

Further, the Certification states that you need to be absentookfor
treatment “dudo the distance to clinic” (Springfield, VA).

Based on the Certification, | have denied your request for leakewtipay for an
indefinite period. However, the OIG will provide accommodatjmnsuant to
the parameters listed in the Certification:

e you should stand up, stretch, and walk around ¢adgerolonged
sitting; and

e you are not required to lift items greater than five (5) pounds.

In addition, in accordance with District regulations, your treatrard related
commute can be charged to eligible annual leave, sick leave, omehoet pay.

(Id.). TheAugust 13 lettefurtherstated that King expected Plaintiff “to report to work
immediately,” ad that he would be considered AWOL if he did ndd. &t 2).

Plaintiff did not respond to theugust 13etter, anddid not return to workOn
August16, 2010King completed dotification of Charge to Absence Without Leafgm
which stated that Plaintiff had failed to report to work that day de#ipitéact that the
certification indicated that heas able to work.(SeeDef.’s Mot. Ex. G at 3).

On August 25, 2010, Inspector General Charles Willoughby sent Rlaitgiter
providing him with notice of his termination, effective Septenii®r2010. $eePl.’s Mot.

Ex. 8). TheAugust 25letter stated that Plaintiff was beirggminated “for disciplinary reasons
because [he had] been absent without [leave] (AWOL) since August 16, 204.0.
Il. LEGAL STANDARD

Summaryjudgmentmay be granted ifthe movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgmentrasdter of law. Fed. R. Civ.
P.56(a);see also Anderson v. Liberty Lobby, a7 U.S. 242, 247-48 (1986)T]he mere

existence osomealleged factual dispute between the parties will not defeat anasieer



properlysupported motion for summary judgment; the requirement ishtbet be n@enuine
issue ofmaterialfact.”) (emphasis in originglHolcomb v. Powell433 F.3d 889, 895 (D.C. Cir.
2006). Summary judgment may be rendered on a “claim or defense[a] part of each claim
or defensé. Fed. R. Civ. P. 56(a).

“A party asserting that a fact cannot be or is genuinely dispuistisupport the
assertion by . .citing to particular parts of materials in the recorBed. R. Civ. P. 56(c)(1)(A).
“A fact is* material if a dispute over it might affethe outcome of a suit undgoverning law;
factual disputes that argrelevant or unnecessargo not affect the summary judgment
determination.An issue isgenuine’if ‘the evidence is such that aseaable jury could return a
verdict for the nonmoving party. Holcomh 433 F.3d at 895 (quotirigberty Lobby 477 U.S.
at 248)(citation omitted) The party seeking summary judgméoears the heavy burden of
establishing that the merits of his case so clear that expedited action is justifledaxpayers
Watchdog, Inc. v. Stanle819 F.2d 294, 297 (D.C. Cir. 1987).

In considering a motion for summary judgmeéfti,he evidence of the nemovant is to
be believed, and all justifiable inBices aréo be drawn in hiséavor.” Liberty Lobby 477 U.S.
at 55; see also Mastro v. Potomac Elec. Power,@d7 F.3d 843, 850 (D.C. Cir. 2008yVe
view the evidence in the light most favorable to the nonmoving pad draw all inferences in
its favor.”). The nonmovants opposition, however, must consist of more than mere
unsupported allegations or denials, and must be supported by éffidieelarations or other
competent evidence setting forth specific facts showing that thargenuine issue fordti See
Fed. R. Civ. P. 56(ef;elotex Corp. v. Catretd77 U.S. 317, 324 (1986). The non-movant
is “required to provide evidence that would permit a reasonabjeéqumd [in his favor].”

Laningham v. U.S. Nay$13 F.2d 1236, 1242 (D.C. Cir. 1987).



1. DISCUSSION

a. Plaintiffs ADA and DCHRA Claims

The ADA prohibits discrimination in the workplace “against a djeal individual on the
basis of disability.”42 U.S.C. 8§ 12112(a)Similarly, the DCHRA makes it unlawful for an
employer to discriminatagainst an individual “wholly or partially for a discriminatory r@as
based upon [an] actual or perceived disability” D.C. Code § 2-1402.11(a)(1hn analyzing
Plaintiffs DCHRA claims, the court will apply the standards appliedo claims broght under
the ADA. Seee.g, Badwal v. Bd. of Trustees of Univ. of D.8o.12-cv-2073 (KBJ), 2015 WL
5692842, at *6 (D.D.C. Sept. 28, 20X5Employment discrimination claims under the DCHRA
are analyzed using the same legal framework as fedepdbyment discrimination claims.
Therefore the Court may consider both of plairgiffisability discrimination claims under the
ADA standard’) (citations omitted).

I.  Plaintiff's Failure To Accommodate Claims

To prevail onhis failure to accommodatdaims, Plaintiff must proe, by a
preponderance of the evident®t (i) he was a qualifiechdividual with a disability; (ilOIG
had notice ohisdisability; and (iii) OIG denied higequesfor a reasonable accommodation.
SeeWard v. McDonald762 F.3d 24, 31 (D.C. Cir. 201@jiting Stewart v. St. Elizabeths Hosp.
589 F.3d 1305, 1307-08 (D.Cir. 2010) Barth v. Gelh 2 F.3d 1180, 1186 (D.C. Cir. 1993)).

The second element is undispubtexte Thecertification providedIG with notice d
Plaintiff's serious healtleondition. While the Districtassertshat Plaintiffhasnot satisied the
first element because Helaims that he could not perform the essential functions of hiwifbb
or without an accommodatid(Def.’s Mot. at 5), the court need not address #énggiment

because itinds thatthe third elemenis clearlylacking. To wit, no reasonable jury could find



thatOIG deniedPlaintiff’'s accommodation requegiven thatOIG responded to the request by
offering a&ccommodations that closely tracked the certification,Rlathtiff never respondetd
that offer

“Few disabilities are amenable to esizefits-all accommodationsTo meet its
obligations under thEADA] , then, an employer needs information aboutthtere of the
individual s disabiliyy and the desired accommodatiomfermation typically possessed only by
the individual or her physiciadh.Ward, 762 F.3dat31L “When the need for an accommodation
is not obvious, an employer, before providing a reasonable acodation, may require that the
individual with a disability provide documentation of the need é@moanmodation.”Stewart
589 F.3d at 1309 (quoting 29 C.F.R. pt. 1630 app. 8§ 163BBPCregulations therefore
provideas follows

To determine the appropriate reasonable accomnoodétmay be necessary for

the [employerlo initiate an informal, interactive process with the individuihw

a disability in ned of the accommodationlhis process should identify the precise

limitations resulting from the disability and potential reasonable acwmiations

that could overcome those limitations.
29 C.F.R. 8 1630.2(0)(3%ee alsdMogenhan v. Napolitan®13 F.3d 1162, 1167 & n.4 (D.C.
Cir. 2010).

“The process contemplated is ‘a flexible gmedtakeé between employer and employee
‘so that together they can determine what accommodation woudtkeha employee to
continue working” Ward 762 F.3d at 32 (quioig EEOC v. Sears, Roebuck & C417 F.3d
789, 805 (7th Cir. 2005)¥see also Mogenha®13 F.3d at 11688 & n.4; Stewart 589 F.3d at
1308-09. “[N]either party should be able to cause a breakdown in thesprime the purpose of

either avoiding omflicting liability.” Ward 762 F.3d at 32 (quotingears 417 F.3d at 805

The D.C. Circuit has explaindflat in analyzing a failure to accommodate claim,



courts should look for signs of failure to participate in good fartfailure by one

of the parties to make reasonable efforts to help the other ¢geteymine what

specific accommodations are necessady.party that obstructs or delays the

interactive process is not acting in good faifh party that fails to communicate,

by way of initiationor response, may also be acting in bad fdithessence, courts

should attempt to isolate the cause of the breakdown and thgm r@Esponsibility.
Id. (quotingSears 417 F.3d at 805

In sum, to establish thaisrequestfor an accommodatiowas “denied, Plaintiff must
show thaOIG either refused to engage in the interactive progesticipatedn the interactive
process in bad faitlor ended the interactive procesSee id. The operative facts, as asserted by

the parties, are dellows:

e The last day Plaintiff reported to work at OIG was July 21, 2010.s(@pp’'n
at 2).

e On July 30, 2010Rlaintiff apprised OIG that he was “under [a] doctor’s care,
preventing [him] from returning to work,” and “would be unable to refm
work for another 4 to 6 weeRs(Pl.’s Mot. Ex. 5at 1).

e On August 6, 2010IG requested a medical certificatitmsupport
Plaintiff's leave request(See id.

e On August 13, 2010, Plaintiff provid€alG with therequestedertification.
(SeePl.’s Mot. Ex. 6at 1).

e On August 16, 201MIG sent Plaintiffa letterdenyinghis specific leave
request and propirg) a set of accommodatiotizat closely tracked the
certification (See id).

e Plaintiff never responded.

Giventhis timeline and given the fact that thfaugust ¥ letterbore the hallmarks of good faith
insofar as it offered accommodations that closely tracked thiBazdion, it is clear thathe
interactive process broke down when Plairféiffed to respond to thiketter.

As an initial matterPlaintiff is incorrect in assertintpatOIG “completely ignored the
fact that[his] physician indicated that it was necessaryligm] to be absent from work for the

treatments he was receiviig(Pl.’s Opp’n at 1» First, hecertificationdoes not support



Plaintiff’'s contention that he was unable to report to vadr&lldue tohis treatment for his back
issues (SeePl.’s Mot. Ex. 5at 1). Rather, theertification states tha&laintiff would be required
“to take work onlyintermittently or to work on a less than full schedulé for approximately
three months “because wéatment on anintermittent or part-time basis,”with suchtreatment
taking placdhree timegperweek for four to six weeksnd then one to two times peee&k for
one month thereafterP[’s Mot. Ex. 4at 1-2) (emphasis in original)Second, based on the
certification,OIG proposed an accommodation whereby Plaiottfldtake time off to attend
treatment sessions and charge his “treatment and relateaiute . . . to eligible annual leave,
sick leave, or leave without pay.PI(’s Mot. Ex. 6at 1). While itwas not thdong-term
continuous leavéhat Plaintiff hadsought OIG’s proposed accommodatiplainly took into
consideration the fact Plaintiffeedé to be absent from work on an intermittent basis in order to
receive treatment.

Plaintiff also asserts that Ol&herrypicked a remedy and sought to impose a unilateral
demand thafthe] return to work,’and that thislemand vas completely at oddwith. . .
Dr. Huynh'’s conclusion thghe] needed to avdiprolonged sittinga requisite fofhis]
sedentary office position.”P(.’s Opp’n at 1% (qudation and citations omittedOIG’s
proposed accommodationgre not“at odds” with the certification, howeveAs noted above,
thecertificationdid not state thalaintiff needed to take week$ continuoudeavefor
treatment- it statedthat he needetto take work onlyintermittently or to work on a less than
full schedul€ for approximately three months “becausetgatment on anintermittent or
part-time basis.” Pl.’s Mot. Ex. 4at 1-:2) (emphasis in original)OIG’s offer to allow Plaintiff
to charge his “treatment and related commute . . . to eligibleableave, sick leave, or leave

without pay”was thus in keeping with the certification, not “at odds” with(Rl.’'s Mot. Ex. 6



at1). Furthermore, theertification did not list anyéssentialjob] functions” that Plaintiff
would be*unable to perform” while undergoing treatent. @l.’s Mot. Ex. 4at 2)(emphasis in
original). While thecertification forbade “prolonged sitting” andting objectsweighing more
than five poundsiq.), OIG offeredtwo accommodationthatdirectly addressethese
restrictions (i) thatPlaintiff “should stand up, stretch, and walk around to avoid prolonged
sitting”; and (ii) that Plaintiff should not be “required to lift items gredbam five (5) pounds.”
(Pl’s Mot. Ex. 6 at 1).

Moreover, Plaintiff’'s contention th&IG “impose[d]a unilateral demandevealsa
fundamental misunderstanding of the interactive prosetsmedabove. (Pl.’'s Opp’n at 15).
OIG’s counteoffer of specific accomodationsclosely tracking theertificationdid not end the
interactive process; merelyput the ball in Plaintiff's court. If Plaintiff believed that the
accommodations proposed by OIG were insufficieperhaps beese he needeatlditional
time off to recuperatén betweerhis thriceweeklytreatment sessions, or perhaps because
standing up, stretching and walking around wouldsadficiently alleviatethe pain caused by
sitting at his desk to work then hecould have stated as much in a response tAiigest B
letter Instead Plaintiff essentially walked awdyom the interactive procesdespitehaving
been warnethat he would be listed as AWOL if he did not return to wddkder thee
circumstanceslaintiff’s failure to engage with OIG beyond his initial accommumetiemand
and the provision of the céitation doomshisfailure to accommoda claims See Ward762
F.3d at 32 (holding that, in order to establish that a request for acmation was denied, a
plaintiff must show that his or her employer “in fact ended theantere process or that it
participated in the process in bad fdithnd directing courts todttempt to isolate the cause of

the breakdown and then assign responsibility”).

10



The cases cited by Plaintiff support of his failure to accommodate claansall
inappositeo the facts hereFor example, ilNorden v. Sampeb03 F. Supp. 2d 130, 155-56
(D.D.C. 2007)the employepffered art‘ersatzversion of the accommodatioasggested bjthe
plaintiff's] physicians,including “a sham proposal (dléxible’ schedué that was actually
inflexible),” and “simply ignored” two other requestSimilarly, in Graffius v. Shinsek672 F.
Supp. 2d 119, 129 (D.D.C. 200®)e plaintiffaskedto be ‘provided an office on the same floor
with a handicappedccessible restrogimand her employer essentially ignored her request,
simply stating thatthe building[met] all applicable handicappeatcessible requiremetits
afact that was entirely beside the poikinlike those case®©IG’s proposed accommodations
directly addressd Plaintiff's needs abiey wereset forth in thecertification.

Also inapposite isHHumphrey v. Mem’l Hosps. Ass239 F.3d 1128, 1139 (9th Cir.
2001),in whichthe employer rejected thpdaintiff’'s work-athome request arfdiled to explore
the possibity of other accommodationafter it becamaware thaaninitial accommodation
arrangement was not effectiv&éhe Ninth Circuit held thatthe duty to accommodate is a
continuing duty that is i@xhausted by one effgrandthat anemployer’s*obligation to
engage in the interactive process extends beyond the first ateagaommodation and
continues . . where the employer is aware that the initial accommodation iisgahd tirther
accommodation is neededHlumphrey 239 F.3d at 1138 (gptation omitteyl Here, however
OIG offeredaccommodationthatappeared responsive to the restrictions set forth in the
certification,and receied no response from PlaintifPlaintiff proffersno evidence indicating
thatOIG should have been awahat its proposed accommodatiomsuld fail or that further

accommodatioawould be needed. Moreov@aintiff cites no case law indicating that OIG

11



was required to either propose differeadditionalaccommodatiosior capitulate to Plaintiff's
specific request in responseR@intiff's silenceafter receiving thé&ugust 5 letter?

In actuality, his casas similar toBeck v. Univ. of Wis. Bd. of RegentS F.3d 1130
(7th Cir. 1996),which wasdiscussed approvingly by the D.C. Circuit in b@fard andStewart
In Beck the plaintiff was a secretary who suffered fronmiatis, depression and anxietid. at
1132. Upon returning fromnedical leave, shegrovided her employer with a doctor’s letter
stating that an adjustable keyboard “would be helpful in preventitigefudifficultieswith her
hands,” and that a reduced workload “would do much to assist in haticrabsick to work, and
future productivity.” Id. at 1133.The employer thesought more informatiofftom plaintiff, but
receivednore. See id. The employer also took steps to accommodate the plaintiff bastbe o
informationin the doctor’s letterput was unable tdo soto her satisfactionSee id. The
Seventh Cirait affirmed the district cour$ grant of summary judgmernt the employebecause
it did notattempt to swe@ the problem under the rug” amgteadtook “numerous steps to
accommodatgplaintiff] based on information available td'itld. at 1136. Similarly, in this
caseOIG responded to Plaintiff's request by proposing accommodatiohsltdszly tracked the
certification, and there is no evidence that OIG attempiedwe® the problem under the rug.”
OIG wasnotrequired to do morthan what it didin the face of Plainti’'s silence.

Simply put, he evidence in this case indicates flaintiff andOIG parted ways not
because OIG failed to accommodatedigability, but becausbeacted precipitatelin failing to

respond to OIG’s proposed accommodations and essentially galkiay from the interactive

3McNair v. D.C, 11 F. Supp. 3d 10 (D.D.C. 2014), is also inappositeéhdhcasethe court
found that “a jury could conclude that [the employer] was resplenfsibthe breakdown in
communication.”11. F. Supp. 3d at 1 Here, for the reasons set forth abaves clear that
Plaintiff was responsible for the breakdown in communication, not OIG

12



process, and his jobThe court therefore finds that the District is entitled to summalyment
on Plaintiff's failure to accommodate claims underA¥A and DCHRA, ancherebyGRANTS
the District’'s Motion with regard to Counts | and Illtbke Complaint.
ii.  Plaintiff's Disability Discrimination Claims

“Putting aside the issue of reasonable accommodation, the tweleamsents of a
disability discriminaton claim are that (i) the plaintiff suffered an adverse employaeion
(i) becauseof the plaintiff's disability.” Adeyemi v. D.C525 F.3d 1222, 1226 (D.C. Cir. 2008).
Here, itis undisputed that Plaintiff's termination constitutedadverse empjment action The
guestionthat remains to be decidelwhethehewas terminatetbecause of his disability

Where there is no direct evidence of disability discriminat@ns the case here, courts
in this Circuit applythe famiiar burdenshifting frameworkestablished itMcDonnell Douglas
Corp.v. Green411 U.S. 792 (1973)Under thisframework the plaintiffbearsthe initial burden
of establishing @rima faciecase of discrimination by a preponderance of the evidebee.
Kersey vWash Metro. Area Transit Auth586 F.3d 13, 17 (D.CCir. 2009). The defendant
then has the burden to rebut thama faciecase with evidence @flegitimate,
nondiscriminatoryreason for its actionsSee id(quotation omitted) Finally, if the defendant
has produced such evidence, the plaintiff must show by ampdepance of the evidence tlia
legitimate reasons offered by the defendant wetats true reasons, and were instaguetext
for discrimination. See id(quotaton omitted).

“This threestep process differs slightly at the summpggment stagé however
Joyce v. Office of Architect of Capitdlo6 F. Supp. 3d 163, 169 (D.D.C. 20154t this point in
the proceedings, if the defendant can offer a legitimestson for the challenged action, then

district courts may skip over the first step of the analysis, $msech circumstancetheprima

13



faciecase is a largely unnecessary sidestowd. (quotingBrady v. Office of Sergeant at Arms
520 F.3d 490, 494 (D.Cir. 2008)).

In the instant action, the court finds that the District has peaffarlegitimate,
nondiscriminatory reason for terminating Plaintitflis absenteeismncludinghis absence
without leave from August 16, 2010 onwai8eeGurara v. D.C, 881 F. Supp. 2d 143, 148
(D.D.C. 2012)“Absenteeism is, without doubt, a legitimate, fretaliatory reason for taking
action against an employ&e(citing McGill v. Munoz 203 F.3d 843, 846 (D.C. Cir. 2000);
Short v. Chertoff555 F. Supp. 2d 166, 176-77 (D.D.C. 2008)).

The undisputed evidence establishes Btaintiff was informed on Augudt3, 2010 —
over three weekafterhe had last reported to workhat (i) OIG did not read theertification as
requiringweeks ofcontinuous leavidii) OIG hadproposed alternative accommodations,
including intermittent leave attendreatment; (ii)he wasexpected to report to work
immediately and(iv) hewould be listed as AWOL if he did ndb so (SeePl.’s Mot. Ex. 6
at 1-2). Despite theewarnings,Plaintiff did not respond to thAugust B letter or otherwise
follow up with OIG in any way (including, for example, by providing an updatedical
certification), and didnot show up to workUnder these circumstancegth Plaintiff simply
going AWOL without providing any additional support for his reqéi@stveeks of continuous
leave,OIG was within its rights to terminalem. Seee.g, Stoops v. One Call Commc'ns, Inc.
141 F.3d 309, 313 (7th Cir. 1998) (noting that the employee igpérsmn most able to
determine that [an] initial certification was ‘wrong’ and [i]s thegoer with the incentive, and

certainly the burden, to have it correctetl”).

4 Plaintiff asserts that he “had sought further clarification fragrphysician and was preparing
to provide another certificain from Dr. Huynh, but was terminated four (4) days before he had
a chance to provide this supplemental information.” (Pl.’s Opp’n atHé)also submits a copy

14



BecauséPlaintiff's absenteeismrovided OIG witha legitimate, nofdiscriminatory
reasorfor terminating himthecourt must determinehetherPlaintiff has“produced sufficient
evidence for a reasonalley to find that [OlG’s]asserted nodiscriminatory reason was not
the actual reason and th@IG] intentionally discriminated againgtim] on a prohibited basis.”
Adeyemi525 F.3d at 122&iting Brady, 520 F.3d at 4985). The court finds that he has not.

Plaintiff argues that the Districised hisabsenteeisras a pretext for terminating him
becaus€i) he “had a positive annualdge balancat the time of his termination”; (ihis “leave
usage from January 1, 2010 until tesmination was not excessive”; and (g “had only been
AWOL for approximately a week when he was terminated.” (Pl.'s1®©aip18) (citations
omitted). But while Plaintiff had a positive leave balance and had not previously beeniegcess
in taking leavehewas terminated for being absevithout leave having optedgainsttaking
OIG up on its offeto allowhim to charge any intermittefeatmentrelated absence® eligible
annual leave, sick leave, or leave without péyle otherwise continuing to report to work
which would have allowed him to take advantage of his positive lealance. Afor thefact

that Plaintiff*had only beelAWOL” from August16, 2010 through August 25, 2010, Plaintiff

of this supplemental certificationSé€ePl.’s Mot. Ex.10). But Plaintiff never informe®IG that
he wasgn the process of gatherimgore information regarding his condition, areler provided
any supplementacertification to OIG. OIG was therefore entitled to rely on the original
certification

Moreover, it is not clear to the court whether shipplemental certification is dated August 19,
2010 or, as Plaintiff claims, August 29, 201&eéPl.’s Mot. Ex. 10 at 3). Even assuming that
the supplementatertification is dated Auguf9, 2010 (meaning that it was, in famdmpleted
four days after Plaintiff received the terminaticattér), Plaintiff's termination was neatffective
until September 10, 2010S¢ePl.’s Mot. Ex.8). Plaintiff therefore had, at a minimum, twelve
days to provide theupplemental ertification to OIG prior tahe effective date of his
termination, yet he failed to do so.

15



citesno case law or evidence indicating that there is anything pretedtaat terminating an
employee who rsbeen AWOL for over a weel(Pl.’s Opp’n at 18).

In sum, the District has proffered a legitimate, non-discritonyareason for terminating
Plaintiff, and Plaintiffhas noproduced evidenchat would permit reasonablpiry to find that
the District'sasserted reason wasnere pretextor prohibiteddiscrimination. The court
therefore finds that the District is entitled to summary judgmeirtiamtiff's disability
discrimination claims under the ADA and DCHRA, dretebyGRANTS the District's Motion
with regard to Counts Il and IV

b. Plaintiff's FMLA Claim

Plaintiff also alleges that the Districtterfered with the exercise bfs rights under the
FMLA. The FMLA provides eligible employsevith twelve weeks of unpaid leave during any
twelve-month period if a “serious health condition” prevesushanemployee from performing
the functions of his or her job. 29 U.S.C. § 2612(a)(1)(Iye statutalsoprohibits an
employer from “interfer[ing] with, restrain[ing], or deny[ing] tegercise of or the attempt to
exercise, any right puided” ther@inder. See id§ 2615(a)(L

The District points outcorrectly,that FMLA leave may be denied absantappropriate
certification. It is similarly axiomaticthat FMLA leave may be denied if a medical certification
does not suppban employee’entitlenrent tosuchleave. In the instant case, however, while the
certification does not support Plaintiff's request for severaks®f continuous leavfer all the
reasons discussed aboueloesdemonstrate his entitlementgeriodicor intermittentFMLA
leave, as it shows that he would have been unable to perferfurittions of his job during
intermittent treatmentelated absencesee29 U.S.C. 8612(a)(1)(D), (b)(1) (leave for"

serious health condition that makes the employee unable torpeHefunctions é the position
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of such employee . . . may be taken intermittently or on a eedleave schedule when medically
necessary”).

Throughout its briefingthe District conflate#ts assertiorthat thecertification desnot
support Plaintiff srequesfor continuous leave (which is correct) with tssertiorthatthe
certificationdoesnot supportFMLA leave(which is incorregt For example, the District cites a
number ofso-called “negative certification” case$Sege.g, Def.’s Mot. atl0; Def.’s Opp’'n &
Reply at 45). “[T]he ‘negative certification’ principle has been applied whagmmedical
certification affirmatively states that despite the emplsyesrognized medical condition, the
employee is not required to miss any work duthéocondition.” Fritz v. Phillips Serv. Indus.,
Inc., 555 F. Supp. 2d 820, 824 (E.D. Mich. 2008) (citNegvrocki v. United Methodist Ret.
Communities, In¢174 F. App’x 334, 338 (6th Cir. 2006toops 141 F.3d at 311). In
Nawrocki for example, thelgintiff’ s health care provideubmitted a medical certification
indicating thathe plaintiff’'s serious health calition did notrequirea reduced work schedule or
intermittent leave. 174 F. App’x at 338. The Sixth Circuit held that this trvegeertfication”
failed to place the employer on notice that the employee qdafifr FMLA leave and justified
the employer in denying FMLA leave and subsequently terminatingripbogee for excessive
absencesld. at 337-38.

The cases cited by the District aresathilar toNawrocki In Allen v. Progress Energy
Inc., No. 07cv-15880rl-19 (GJK), 2009 WL 425966, at *8M.D. Fla. Feb. 20, 2009)the
undisputed evidence establiftilethat[the plaintiff] was not entitled to FMA leave.” In
Stoopstheplaintiff’'s medical documentation stated that his medical comdftial not require
him to miss work,” leading the Seventh Circuit to find that tlaénpiff did not give his employer

notice of a “qualifying reason” for FMLA leave. 141 F.3d at 313*Where an employer
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properly requests a physician’s certification under the FMLA andcctréfication indicates the
employee is not entitled to FMLA leave, the employer does notteitihie FMLA by relying
upon that certificatiom the absence of some overriding medical evidence."J.ayag v. Lahey
Clinic Hosp., Inc. 632 F.3d 788, 793 (1st Cir. 2011ih)e First Circuit held thahe employer
“was justified in denying FMLA leave” in part becaube employee’Scardiologist had
disavowed the need for any ledven Brady v. Potter476 F. Supp. 2d 745, 757-88.D. Ohio
2007),the court heldhat the employewas permitted to rely on a “negative certification” in
denying FMLA leavébecausehe certificatior‘did not indicate a serious health condition that
rendered her unable to perform her job functibns

Unlike the cases cited abqwhis case does not involeg‘negative certification.” While
thecertification indicates that Plaintiff was not entitledthe weeks of continuous FMLA leave
that he requested, it clearly indicates that he was entitietetonittent FMLA leave because he
would have beeminable to perform the essential functions of his position dynenigdic
absences for required treatment

The Districtargues that Plaintiff cannot establish that Was”unable to perform the
functions”of his positionbecause nothing in treertification indicate thathe needed to be
completely abseritom work to complete treatmen29 U.S.C. § 2612)(1)(D). The
certificationclearly state, howeverthat Plaintiffwould need “tdake work onlyintermittently
or to work on a less than full scheduléfor approximately three months, during which time he
would need “to babsent from work . . . [for] treatment on anintermittent or part-time

basis.” Pl.’'s Mot. Ex. 4 &41-2) (emphasis in original).

5 The District’s citation to cases involving “absence[s] for unresmgstreatment or no treatment
at all” and “calling in ‘sick’ without providing more informatiomire inappositéor thisreason
as well (Def.’s Mot. at 9-10) (quotation and citations omitted).
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Becausé[a]n employee who must be absent from work to receive metleatinent for
a serious health condition is considered to be unable to perfomsghetial functions of the
position diring the absence for treatmért9 C.F.R. § 825.123(abhe certification makes clear
thatPlaintiff would have beennable to perform the essential functionisfpositionduring the
intermittent absencder which it calls Thecertification therefore demonstrates tRéaintiff’s
medical condition was a “qualifying reason” for FMLA leav&f. Suchanek v. Univ. of
Kentucky No. 10€v-0019DCR), 2011 WL 3045986at *6 (E.D.Ky. July 25, 2011{* Suchanek
completed her treatments over her lunch hour and, therefore, didssoivork to complete
them. Her actions prove that thieeatments did not render hemnable to perfornthe functions
of the position.” In other words, Suchanglkbility to completehte treatments without missing
work indicates that they were not FMEdualifying in the first placé) (quoting29 U.S.C.
§2612(a)(1)(D)).

The fact that theertification provided OIG with notice of a qualifying reason for FMLA
leave has important repersimns,asit triggered several FMLA notice regulationSpecifically,
whenanemployer*acquires knowledge that an emypée’s leave may be for an
FMLA -qualifying reason, the employer must fpthe employee of the employsetligibility to
take FMLA leave. 29 C.F.R. § 825.3@B)(1). Theemployer must alsgdrovide written notice
detailing the specific expectations and obligations of the emplaykexplaining any
consequences of a failure to meet these obligatidds § 825.30Qc)(1). Additionally, when an
employer‘has enough information to determine whether the leave is beingftakan
FMLA -qualifying reason (e.g., after receiving a certificationd, émployer must notify the
employee whether the leave will be designated and will be countédlas leave” Id.

8 825.30Qd)(1). Failure toabide bythesenotice requirementamay constitute an interference
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with, restraint, or denialf the exercise of an employee’s FMLA righitand an employer‘may

be liable for compensation and beneliitst by reason of the violation, for other actual monetary
losses sustained as a direct result of the violation, and fap@pgie equitable or other relief,
including employment, reinstatement, promotion, or any othief tailored to the harm

sufferal.” 1d. § 825.300e).

Here despite the fact thalaintiff's certification provided OIG with a qualifying reason
for intermittentFMLA leave OIG did not(i) notify Plaintiff of hiseligibility to take FMLA
leaveas required bgection825.30@b)(1); (ii) providePlaintiff with written notice detailing his
specific expectations and obligatioasd explaining any consequences ofilafa to meet these
obligations as required by secti825.30@c)(1); or (iii) notify Plaintiff whether the leaveould
be designated @ncounted as FMLA leave as requireddagtion825.30@d)(1). Instead, OIG
simply denied Plaintiff's request for leave and stated that he coaldjelihe intermittent
absences called for by thertification “to eligible annual leave,chi leave, or leave without
pay.” (Pl.’s Mot. Ex. 6 at 1). While OIG wamntitledto deny Plaintiff'srequesfor continuous
leave because it did not correspond to the requirements satthatertification, itwas required
to notify Plaintiff of his d&gibility for intermittent FMLA leave ando follow the other
applicable notice requirements set forth in section 825.300.

The FMLA affords relief only for actual damagéewever Prejudice to the employee is
a necessary element becatide statutorycau® of action for FMLA violationsprovides only
for compensatory and not pumive — damages. Roseboro v. Billington606 F. Supp. 2d 104,
108 (D.D.C. 2009]citation and footnote omitted). Thus, “[a]n FMLA violation prapes an
employee onlwhen the émployee loses compensation or benéfytseason of the violatign

sustains other monetary lossesa direct result of the violatipar suffers some loss in
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employment status remediable through appropriate equitat@&’relid. (quotingReeal v.
Buckeye Fire Equip241 F. App’x 917, 924 (4th Cir. 20Q itations omitteyl

The District asserts th&taintiff fails to meethe prejudice element becaubke tecord
does noshowthat OIG’s failure to provide notiagausedis termination.Plaintiff contends
howeverthatthe mere fact dfis termination is sufficient to show the requesitarmbecause the
failure to provide notice caused him to be placed on AWOL stathsrrthan be granted FMLA
leave, which, in turn, led to his termination.

While Plaintiff has proffered evidence that sigffered prejudice as a result of his
termination thereremainsa genuine issue of material fact as to whether OIG’s failureotoge
Plaintiff with the forms of notice required by secti®?b.300actuallycaused his termination.
As notedabove Plaintiff requested continuous leave despite the fact thaetti@cation
indicated that heeedednly intermittent leave. Aeeis a factual dispute with regard to
prejudice because tlewidence before the ad does not demonstratieat Plaintiffwould have
actuallyacceptedheintermittentFMLA leaveto which he was entitledad hereceived the
requisiteFMLA notice.

For examplePlaintiff did not show up to worlor otherwise reach out to OiG any
way, after being informed thdtis intermittentabsences for treatmeruld be*charged to
eligible annual leave, sick leave, or leave without pagll of which are functionally similar to
the kind ofintermittert leave to which Plaintiff was entitled undee FMLA. (Pl.’s Mot. Ex. 6
atl). Areasonable jury could conceivalliyd that even if he had been informed of his
eligibility for intermittent FMLA leavePlaintiff would haveiakenthe saméall or nothing”

approach andynored any offer by OIG to charge his intermittent absencelsltdA\Heave.
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Likewise, a reasonable jury could conceivably find that, had he been @idawvith the
requisite FMLA noticePlaintiff would have either accepted intermittent FMLA leave
provideda new medical certificatiodemonstratindpis purportedneed for continuous leavéor
example, vhile Plaintiff did not provide OIG with any additional medical information beyond
thecertification, areasonable jury could find thaewould have preided supplemental
informationhadhe been informed of his FMLA eligibilitgndor granted intermittent FMLA
leave particularly given thaapplicable regulationgrovide a process fohe resolution of
disputes oveFMLA leave designationsé¢e29 C.F.R. § 825.3[]c)), permit employers to
“retroactively designate leaas FMLA leave” {d. 8 825.3@(d)), and provide for the
clarification ofFMLA medical certifications, where necessagq id.8 825.307.

The court therefore concludes thahile OIGmayhave beelustified in rejecting
Plaintiff's request for continuoUsMLA leave, it wasieverthelessequired to provide Plaintiff
with theforms ofnoticerequired by29 C.F.R. § 825.300ecause the certification established
that he was entitled to interttent FMLA leave Because there exists a genuine issue of material
fact as to whether Plaintiff suffered any harm as a result@fSdilure toprovide therequisite
notice, he court finds thateither partys entitled to summary judgment &aintiffs FMLA
claim, andDENIES boththe District's Motion and Plaintiff's Motiomith regard to Count V of
the Complaint.

IV.  CONCLUSION

For the reasons set forth abotreg District of Columbia’s Motion for Summary
Judgment is herebt@RANTED IN PART and DENIED IN PART , andPlaintiff Ronald
Hodges’ Motion for Summary Judgment is her&€BNIED .

An appropriate Order accompanies this Memorandum Opinion.
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Date: March 28, 2016

7;44/440 5: ChoiTtean

TANYA S. CHUTKAN
United States District Judge
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