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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LAWRENCE WRIGHT,
Plaintiff,
V. Civil Action No. 12-1695 (RBW)

WASTE MANAGEMENT OF
MARYLAND, INC.,

N N N N N N

Defendant

MEMORANDUM OPINION

The plaintiff, Lawrence Wright, brings this action againstfbisneremployer, Waste
Management of Maryland, Inc., pursuant to Title VII of the Civil Rights Act of 1964,.820)
§ 2000e-2 (2011 alleging discrimination dsed on his race. Complaint for Bisnination
(“Compl.”) 19 1, 14-17 Specifically, the plaintiff challenges tldefendant’s decision to
terminatehis employment as a dunrtpuck driver. Id. Currently beforeghe Court is the
Defendant’s Motion for Summary Judgment (“Def.’s Mot.”). After carefugpsidering the
parties’ submissionsthe Court concludes that it must grant deéendant’smotion.

|. BACKGROUND

The plaintiff, who is AfricaPAmerican,Compl. § 4, began his employment with the

defendant in 200@s a dumgruck driveratits facility in Temple Hills, Marylandid. T 6; Pl.’s

FactsY 21 In February 2009, the defendant closed the Temple Hills facility and traustieer

! In addition to the documengseviouslyreferenced, the Court considerté following filings in reaching its
decision: (1) théefendant’s [[Memorandum of Points and Authorities in Support of Defendant’s Motion for
Summary Judgment (“Def.’'s Mem.”); (2he Defendant’s Statement of Undispulkéaterial Facts (“Def.’s Facts”);
(3) theplaintiff’'s Memorandum of Points and Authorities in Support of Plaintiff's Oppositionefiemlant’s
Motion for Summary Judgment (“Pl.’'s Opp’'n'4) theplaintiff’s Statement of Material Facts in Dispute (“Pl.’s
Facts”);and &) thedefendant’'fReply Memorandum in Further Support of Defendant’s Motion for Summary
Judgment (“Def.’s Reply”).
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plaintiff, along with “abouthirty-four other employees,” tofacility in GaithersburgMaryland.
Pl.’s Facts] 222 According to the plaintiff, “[a]ll but nine of the employees transferred from
Temple Hills to the Gaithersburg facility were AfricAmerican,”id. 23, and “[a]s a result of
the transfer, the number of Africakmericans significantly increased at the Gaithersburg
facility,” id. 1 24.

Troy Mills, an AfricanAmerican, Def.’s Facts { 4; Pl.’s Fadt26, was one of four route
supervisorsat the Gaithersburg facilitgndacted as the plaintiff's manag&ef.’s Facts 1 4;
Pl.’s Factsy 25 but did not have the authority to fire the plaintiff, PEactsy 25; Def.’s Reply
at 2. Rather, it wadMr. Mills’ s supervisor, Daryl Smith, who “had the authority to hire, fire[,] or
impose suspensions on personnel.” FHastsY 25. Mr. Smith is Caucasian. Def.’s Facts | 5;
Pl.’s Factsf 5.

Whenthe plaintiff began working at the Gaithersburg facility, the defendant hdfat e
the Attendance and Punctuality PoliofyWaste Management of Maryland, Inc. (“Policy”),
which was applicable to the plaintifhtil June 1, 2009. Def.’s Facts 1 8; PEacts] 8. The
defendant revised the Policy in 2009, and implemented the Amended Attendance and Bunctualit
Policy of Waste Mamgement of Maryland, Inc. (“Amended Policyt¥hichwas applicable to
the plaintifffrom June 1, 2009p the date of his terminatiorDef.’s Facts 1-8; Pl.’'sFactsT
8-9. Both policiesitilized a point system thassessd one “occurrencdor each absendeom
work on a Tuesday, Wednesday, or Thursdag occurrences for each absence on a Friday
Saturday, Sunday, Monday, or holiglape occurrence for being tartbyr a shiftby one houor

more;and one half of anccurrence for being tardgr a $ift by less than one hauDef.’s

2 The plaintiff hasncorporate his Statement of Material Facts in Dispii¢o his Opposition.SeePl.’s Opp'n at 1
8. For ease of reference, the Court will refer to the plainfifffdement of Material Facts in Displig paragraph
number, andhe argument of the plaintiff®pposition by page number.



Mot., Exhibit (“Ex.”) 1 Declaration of Liz Bieler (“Bieler Decl.”)), Ex. 4 (Policy) at 24d., Ex.
5 (Amended Policy) at 25. The Policglled for aremployee’s terminationponaccumulating
seven occurrencesl., Ex. 4 (Policy) at 25, while the Amended Poleatled for termination
uponaccumulatingeight occurrencesd., Ex. 5 (Amended Policy) at 25. Both the Policy and
the Amended Policgenerally*are no fault policies . . . [and] employees are given ocoog®
whether the missed date was excusable or bat,tlo allow for certaiexcused absences
including leave protecteander the Family Medical Leave ACEMLA”) . Def.’s Facts { 10;
Pl.’s Factsy 10; Def.’s Mot., Ex. 1 (Bieler Decl.), Ex. 4 (Policy) at 25; id., Ex. 5 (Amended
Policy) at 25.

On February 16, 2009, the plaintiff called Mr. Mills and informed him that he would be
absent from work on that day. Def.’s Facts  11; Pl.’'s Q@pn A (Declaration of Lawrence
Wright) 4. The plaintiff was also absent from work on March 7, 2009, and March 9, 2009.
Def.’s Facts 1 12; Pl.’Bacts] 31. On March 10, 2009, the plaintifagrissued two occurrences
for each of these three absences, for a total of six accumulated occuri@etssFacts 1 12;

Pl.’s Factsf{ 3233. On May 2, 2009, the plaintiff was again absent from work. Def.’s Facts
13; Pl.’sFactsy 35. On May 5, 2009, the plaintiff provided the defendant with documentation
showing that his grandson was in the hospital during his March 2009 absences. Deaffs Fact
12; Pl.’sFactsy 38. After receiving the documentation, Mr. Smith consulted with Marshelle
Hightower,an AfricanrAmerican andhe Human Resources Manager for the defendant, Def.’s
Reply at 2who advisedMr. Smithto “tak[e] the occurrences related to the absence on [March 7,
2009] off,” Def.’s Mot., Ex. 1 (Bieler Decl.), Ex. 10 (May 4, 2009-May 8, 2009&it

Correspondence). On May 9, 2009, the defendant issued the plaintiff two occurrences for the

% The Declaratiosof Liz Bieler (ECF No. 16L), Troy Mills (ECF No. 1), and Daryl Smith (ECF No. 18) all
utilize the same exhibits and exhibit numbering systeor. ease of referencdye Court will refer to the Bieler
Declaration when citing to these exhibits.



plaintiff's absence on May 2, 2009, and formally rescinded the two occurrences that th# plaint
received for his absence on March 7, 2009. Def.’s Facts {{ 13-1&dits§ 40; Def.’s Mot.,
Ex. 1 (Bieler Decl.), Ex. 9 (Employee Discipdiry Reporfor May 2, 2009 Incident).

On June 6, 2009, the plaintiff was eleven minutes late for work, for which he received
half of anoccurrence Def.’s Facts | 15; Def.’s Mot., Ex. 1 (Bieler Decl.), Ex. 11 (June 1, 2009-
June 20, 2009 Time Detail). On June 15, 2009, he was over two hours late faiowatkich
hereceived one occurrenc®ef.’s Facts § 15; Def.’s Mot., Ex. 1 (Bieler Decl.), Ex. 11 (June 1,
2009-June 20, 2009 Time DetailJhe plaintiff was not formallyotified of these occurrence
assessment®l.’s Factsy 47, but as noted by the defendant, the Amended Policy “provides that
warnings be issued to employees only for the second, fourth, and eighth occurrencés,

Def.’s Reply at 5; Def.’s Mot, Ex. 1 (Bieler Decl.), Ex. 5 (Amended Policy) at 25.

On July 18, 2009, the plaintiff was scheduled to work a shift that he “knew would take
about 5.5 hours.” Pl.’Bactsy 43. According to the plaintift)nited States Department of
Transportation regulations do not permit commercial drivers to operate vehiatesriothan
57.5 hours per week, and the plaintiff had already worked 52.5 hours that weeka&k%41.

The plaintiff further asserts that he had previously “protested that he haldiftyemvo] hours

under [the Department of Transportation] regulations and should not be scheduled to work . . .
[but] Mr. Mills did not change thechedule.”ld. T 43. Kteen minutes after his start tino

July 18, 2009the plaintiff called the defendamffice and spoke to Brenda Garcia, the
defendatis route manager on duty, and informed her that he had a flatdir§.44. The

plaintiff claims that Ms. Garcia “instructed him not to come in for the shift, but to coete

9:00 a.m. the next Mondayfd. The plaintiff received one occurrence fbis absence. Def.’s

Facts 1 16.



Onor about July 21, 2009, Mr. Smith terminated the plaintiff's employment. Def.’s
Facts 1 1Pl.’s Factsy 46. Ms. Hightower and Mr. Mills also joined in the decision to terminate
the plaintiff's employment Def.’s Mot, Ex. 1 Bieler Decl) { 10; Def.’s Mot., Ex. 2
(Declaration of Troy Mills (“Mills Decl.”) § 10; Def.’s Mot., Ex. 3 Declaration of Daryl Smith
(“Smith Decl?)) 1 10; Def.’s Reply at 2; Def.’s Mot., Ex. 5 (Deposition of Troy Mills (“Mills
Depo.”)) at 164:15-165:13The plaintiffsubsequentlgommenced this suit, alleging
discrimination based on his race, Compl. 11 1, 15, 17, and the defendant has noviomoved
summary judgmenDef.’s Mot. at 1.

[I. STANDARD OF REVIEW

Beforegranting a motion fosummary judgment pursuant to Federal Rule of Civil
Procedure 56, a court must find that “there is no genuine dispute as to any nateaatfthe
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “A faetésial if it
might affect the outcome of the suit under the governing law, and a dispute about a faaterial
is genuine if the evidence is such that a reasonable jury could return a feerthethonmoving

party.” Steele v. Schafeb35 F.3d 689, 692 (D.C. Cir. 2008) (quoting Anderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986) (internal quotation marks omitted).

When ruling on a motion for summary judgment, “[tlhe evidence of the non-movant is to
be believed, and all justifiable inferences are to be drawn in his favor.” Anderson,Sl7at U
255 (citation omitted). “Credibility determinations, the weighing of the evielegied the
drawing of legitimate inferences from the facts are jury functionshosetof a judge . . . ruling
on a motion for summary jggnent. . . .” Id. The movant has the burden of demonstrating the
absence of a genuine issue of material fact and that thmmaweimg party “fail[ed] to make a

showing sufficient to establish the existence of an element essential tartiyst pase, ahon



which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 47BUIS

322 (1986).
In responding to a summary judgment motion, the non-moving party “must do more than

simply show that there is some metaphysical doubt teetmaterial facts.’'Matsushita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Accordingly, the non-moving party

must not rely on “mere allegations or denials . . . but . . . must set forth specifith\tagisgs
that there [are] gemue issue[s] for trial.”Anderson, 477 U.S. at 248 (second omission in
original) (citation and internal quotation marks omitteffjhe mere existence of a scintilla of
evidence in support of the [non-moving party’s] position [is] insufficient” to watidta motion
for summary judgment, but rather “there musfdmme] evidence on which the jury could
reasonably find for the [non-movarit]ld. at 252.
lll. ANALYSIS

In the absence of direct evidence of discrimination, as is the situatiorclagres of

employment discrimination under Title VIl are analyzed under the pagdramework of

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (19B2eJackson v. Gonzales, 496 F.3d

703, 706 (D.C. Cir. 2007). Under this framework, the plaintiff bears the initial burden of
establishing a prima facie case of discrimination, by providing proof dfigimbership in a
protected group; (2) qualification for the job in question; (3) an adverse employetient and

(4) circumstances that support an inference of discriminatiSwierkeiewicz v. Sorema N.A.

534 U.S. 506, 510 (2002) (citations omitted). If the plaintiff establishes a faaeecase,
“[t]he burden then must shift to the employer to articulate some legitimate, nondistargin

reason for the [adverse employment action].” McDonnell Douglas, 411 U.S. at 802. Once the

employer offers a legitimate, nondiscriminatory justifica for its action, “theMicDonnell



Douglasframework—with its presumptions and burdens—disappears, and the sole remaining
issue is discriminatiomel non” Jackson496 F.3d at 707 (citation and internal quotation marks
omitted). After the employer malsesuch a showing, “the plaintiff must prove that a reasonable
jury could infer that the employer’s given explanation was pretextual andhiharétext
shielded discriminatory motiveés Id. (citations omitted).

Notwithstanding the foregoing, if the @efdant “has asserted a legitimate,-non
discriminatory reason” for the adverse employment agtiaamotion for summary judgment,
“the district court need not—and should nateeide whether the plaintiff actually made out a

prima facie case undétcDonnellDouglas’ Brady v. Office of the Sergeant at Arn20 F.3d

490, 494 (D.C. Cir. 2008). Rather, the Court shevialuateonly whether‘the employee [has]
produced sufficient evidence for a reasonable jury to find that the employertedsson-
discriminatory reason was not the actual reason and that the employer ialgntimecriminated

against the employee on the basis of raéesans v. Sebelius, 716 F.3d 617, 620 (D.C. Cir.

2013) (citation omitted)If the plaintifffails topresent such evidenceummary judgment must

be grantedor the employer._Paquin v. Fed. Nat'l Mortg. Ass’'n, 119 F.3d 23, 27-28 (D.C. Cir.

1997).
A. The Defendant’s Stated Reason for Termination
The defendanthaintainsthat it terminated the plaintiff because“ded not show up to
work and was tardy in excess of the allowance” under the defend#rtislance and punctuality
procedures. Def.’s Mem. at 7. According to the defendant’'s Amended ,Rohipjoyees are
terminated after accumulating eigitcurrencesDef.’s Facts |1 10, 14, 16; Def.’'s Reply at 3;
Def.’s Mot, Ex. 1 (Bieler Decl.), Ex. 5 (Amended Policy) at 25, and the defendansdlzamit

issuedhe plaintiff more than eighdccurrencesrior to his terminationDef.’s Facts { 16. fe



record containadequat&locumentation to support the defendant’s decision to issue each
occurrence.SeeDef.’s Mot., Ex. 1 (Bieler Decl.), Ex. 7 (Employee Disanglry Report for
February 16, 2009 Incident) (noting that the plaintiff was absent from work on Felhjary

2009; id., Ex. 8 (Employee Disciplinary Report for March 9, 2009 Incident) (noting that the
plaintiff was absent from work); id., Ex. 9 (Employee Disciplinary Report foy R|&2009

Incident) (noting that the plaintiff was absent from work on May 2, 2009); id., Ex. 11 (June 1,
2009-June 20, 2009 Time Detail) (noting that the plaintiff was late for work on June 6, 2009 and
June 15, 2009); id., Ex. 12 (Employee Disciplinary Report for July 18, 2009 Incident) (noting
that the plaintiff was absent from work on July 18, 2009). And as other members of this Court
have consistently held, an employedailfure] to meet the attendance and punctyalit
requirement®f [the] job” constitutes a legitimate, nondiscriminatory reason for termination.

Williams v. Verizon Wash D.C. Inc., 266 F. Supp. 2d 107, 121 (D.D.C. 2002¢ alslarke

v. Wash.Metro. Area Transit Authy 904 F. Supp. 2d 11, 16 (D.D.C. 2012) (employee’s

persistent tardiness is a legitimate, nondiscriminatory reason for termjnafio@ Court
therefore conclude$at the defendant has articulated a legitimate, nondiscriminatory reason for
the plaintiff’'s termination.
B. The Plaintiff’s Allegations of Pretext
The defendant having presented evidence that estabdisaggimate, nondiscriminatory
reason for the plaintiff's termination, ti@urt must determine whether the plainttis
produced enough evidence to convince a jury that [the defendstatlsl reason for firinfdnim]

.. .iIs a mere pretext for what was actually race discriminatidvitieeler v Georgetown Univ.

Hosp.,  F.Supp.2d __,  ,2014 WL 2919014, at *5 (D.D.C. 2014). Typically, plaintiffs

rely onone of two types of evidence to establish pretext:t{lg émployee may attempt to



demonstrate that the employer is making up or lying about the underlyinghfaictsrimed the
prediate for the employment decisidor (2) “the employee attempts to produeéddence
suggesting that the employer treated other employees of a differertaiacereligion, sex, or
national origin more favorably in the same factual circumstah@&seBrady, 520 F.3dat 495

(citations omitted)see alsWheeler 2014 WL 2919014, at *¢' Plaintiffs typically take one of

two approaches in attempting to undermine an emplegtated reason for their termination.
(citations omitted)).Conclusory allegations of discriminatory animus lacking any factual basis

in the record are indficient to defeat summary judgmerffeeHussainv. Nicholson 435 F.3d

359, 365 (D.C. Cir. 2006) (concluding that the district court properly disregarded the paintiff
“evidence of religious animisecause it “consisted merely of conclusory allegetim his own
affidavit” (citation omitted))

1. Allegations of Fabrication

The plaintiff first questions the legitimacy séveral of the occurrences he receifgd
his absenceguring 2009. While the plaintiff concedes that he was absent from work on
February 16, 200%e argues that hehould nohave receive two occurrences because he
“called Troy Mill[s]'s company cell phone and advised him that he would be alveentfork”
on that day.Pl.’s Facts{ 30; Pl.’'s Opp’nat 12 Similarly, the plaintif argues that he should not
have received two occurrences for his absence from work on Saturday, July 18, 200@, lbecaus
had already accumulated too many hours that week and “should not [have been] scheduled to
work.” Pl.’s Facts] 4143; Pl.'s Opp’n at 12. Furthermore, he claims that on July 18, 2609,
“called and spoke to Brenda Garcia, the route manager on duty, and tbél et a flat tire.”
Pl.’s Facts] 44. The defendant assettsat it properly issued two occurrences for each of these

abgnces according to the terms of its Policy and Amended Pdlief/'s Factsf[{11, 16.



Theplaintiff does not dispute his absenteeisggDef.’s Mot., Ex. 4 (Wright Depo.) at
61:59 (plaintiff testifying that he was absent from worktbase days and he issuance of these
occurrences comportgith the defendant’s attendance polici€3ef.’s Mot., Ex. 1 (Bieler
Decl.), Ex. 4 (Policy) at 24 (providing for the issuance of two occurrences fohghyhsit is
missed on a Friday, Saturday, Sunday, or Mondal) Ex. 5 (Amended Policy) at 25dme.
“If an employer’s stated belief about the underlying facts is reasonaluirof the evidence . .
. there ordinarily is no basis for permitting a jury to conclude that the empldyergsabout the

facts.” Brady, 520 F.3d at 495 (citing George v. Leavitt, 407 F.3d 405, 415 (D.C. Cir. 2005)).

Thus, a Counvill “not secondguess an employsrpersonnel decision absent demonstrably

discriminatory motive.” Fischbach v. D.C. Dept. of Corr., 86 F.3d 1180, 1183 (D.C. Cir. 1996)

(citation and internal quotation marks omittetjoreover, gen if the defendant’s application of
its attendance policies was mistaken or flawed in some way, “[a]n employeois mety be
justified by a reasonable belief in thalidity of the reason given even though that reason may

turn out to be false.” _George, 407 F.3d at &EsalsoFischbach86 F.3dat 1183 (citations and

internal quotation marks omitted) (is not enough for the plaintiff to show that a reason given
for a job action is not just, or fair, or sensible. He must show that the explanation given is
phony reason.”).

The plaintiff has failed to articulate any reason for this Court to find tleade¢fendant’s
issuances of the occurrendestheabsences oRebruary 16, 2009, and July 18, 200@re
basedon phony reasoningr were in any way connected with his radecordingly, the
plaintiff's allegations that these occurrences demonstrate pextaxeritless. See e.q,

Chambliss v. Nat'l| RR. Passenger CorpNo. 05-2490 (CKK), 2007 WL 581900, at *21 (D.D.C.

Feb. 20, 2007)plaintiff failed to establish pretext where hisi¥ioe descriptions of inciden{sf

10



disciplinary action for tardiness and absenteefsiihjo show that these incidentere in any
way connected tfthe] [p]laintiff’s racé).

With respect tahe occurrences issued for his two instanceardinessn June 2009, the
plaintiff contends that the “defendant’s persistent prevarication . . . raises substanéialabout
[the] credibility of [the] defendant’s justification for [the plaintiff]'s terminati® Pl.’s Opp’n
at 14. Yet, the defendant has submitted ample evidence to establish that the plaintiff wets, in fa
tardy onJune 6, 2009, and June 15, 208%Def.’s Mat., Ex. 1 Bieler Decl) | 8;1d., Ex. 11
(Time Detai) at 24(noting the exact times that the plaintiff arrived to work on the days in
question); Def.’s Mot., Ex. 2{ills Decl.) § 8 Def.’s Mot., Ex. 3 8mith Decl) 8 Def.'s Mot.,

Ex. 5, (Deposition of TroMlills (“Mills Depo.”)) at 127-132Def.’s Facts] 15, and the plaintiff
neither disputes these claims wéfiers any affidavits oother evidence to find to the contrary.

In accordance witits Amended Policy,lte defendarsserts that issued one half of an
occurrencédor the tardiness on June 6, 2009, and one occurrence for the tardiness on June 15,
2009. SeeDef.’s Mot., Ex. 1 Bieler Decl) 1 8.

To support higlaimthat theJune 200®ccurrences were fabricated, the plaintiff alleges
that the defendant did not produce “any written record contemporaneous with [thefjdaintif
termination that the June occurrences were, in part, the basis for the termiraatethatl roy
Mills improgerly indicatedduring his depositionthat[the] defendant was not required to
provide written notice of the June adverse employment actignsiithe absences occurred.

Pl.’s Opp’n at 14.But according to the defendant’s Amended Policy, “warnings [are] issued to

* In his Satement of Material Facts in Dispute, the plaintiff summé&dpnies” the defendant’s statements in
paragraph 15 of its Statement of Undisputed Material Facts. Fatts 15. For this denial, the plaintiff cites to
his own declaration submitted in support of his opposition, whereinjbetslonly to the fact that he allegedly
“received notice from Troy Mills that [he] had earned occurrences in June 2009jbasdot dispute his tardiness
on these daysPl.’'s Opp’n, Ex.A (Wright Decl.)f2. And as previously noted, a nomoving party may not rely
exclusively on “mere allegations or denials . . . but . . . must set fuettific facts showing that there [are] genuine
issue[s] for trial.” Anderson 477 U.S. at 248 (second omission in original) (citation and interogéhton marks
omitted).

11



employees only for the second, fourth tj»and eighth occurrences.” Def.’s Reply at 5; Def.’s
Mot., Ex. 1 (Bieler Decl.), Ex. 5 (Amended Policy) at 25; Def.’s Mot., Ex. 5 (Mills Degdo.)
131:31-32 (testifying that a supervisor “[does not] meet with a driver or any hoyplgye

after every occurrence”). The plaintiff “was not given a formal Employseifinary Report,
because he already had a written warning dtshith] occurrence on May 2, 2009, and [pursuant
to] the Waste ManagemeAttendance and Punctuality Policy, the next action is not until an
[eighth] occurrence is reachedDef.’s Mot., Ex. 1 Bieler Decl) 1 8 Again, the plaintifhas

failed to produceany evidencevhich shows that the defendant’s reasons for issuing these
occurrences argphony,” seeFischbach86 F.3dat 1183, owere otherwise connected in any

way to the plaintiff's racesee, e.g.Chambliss2007 WL 581900, at *21As “the Court can

find no evidence that would lead a reasonable jury to question the good faith of [the dg&endant
determination or efforts,” the Court must conclude that these allegations fstdbdigh pretext.
SeeWheeler  F. Supp. 2d at __, 201412919014, at *7.

Lastly, the plaintiff alleges that the defendant’s decision to excusabsience on March
9, 2009, “raise[s] legitimate questions about Mr. Smith’s administration of [theshd@ht's
leave and disciplinary policiés Pl.’s Opp’n at 13-14. The plaintiff asks the Courtitawthe
inference that the decision to rescind the occurrences somehow detesrib@atheir initial
issuance relied upon “evidence that even [the] defendant’s HR manager deemed not only
inadequate, but suspiciousld. at 14. But the Court finds baselesich arinference because
the record lacks any factual basistgpport theeassertions Under the attendance policy, the
defendant issued two occurrences for each of the plagndiffsences in Marcbef.’s Fads § 12;
Pl.’s Factsf|{ 3233, but in May 2009, the plaintiff submitted documentation indicating that his

absences were related to a medical issue with his graridebis Facts  12; Pl.’Bactsf 38.

12



As a resulf this documentation, Ms. Hightower recommended rescinding the plaitit’s
Marchoccurrences. Def.’s Mot., Ex. 1 (Bieler Decl.), Ex. 10 (May 4, 2009-May 8, 2008iE-
Correspondence)Management rescinded thasecurrencesDef.’s Facts 1 134; Pl.’sFacts{

40. The plaintiff offersno evidence to support the dubious inference he asks the Court to make,
nordoes he offer any evidence whisiiggest that the March 2009 occurrescwere issued
becaus®f his race; therefore, the Cowdncludes that these allegations @ssoinsufficient to

establish pretextSee, e.g.Johnson v. Vilsack, 815 F. Supp. 2d 221, 232 (D.D.C. 20The€e

assertions do not suffice to rebut defendal@gitimate, nofdiscriminatory explanation, not
only because they are unsupported byetidence, but also because they fail to assert that any
action was taken based on plaintiff's [protected class].”)

2. Allegations of Disparate Treatment

Alternatively, the plaintiff argues that the defendant’s stated reason feermsnation is
pretextial because he “observed the attendance policy selectively enféocetthe benefit of
non-African-American drivers.” Pl.’s Fact 29. Yet, the plaintiffhas failedo offer any
comparatoevidence which demonstratést the attendance policy was selectively enfqrasd
hecontends. Indeed, the plaintiff has not identifey non-African-American employee-or
any employee at albwho violated the attendance policy and was not terminated. Def.’s Facts
20; Def.’'s Mot., Ex. 4 (Wright Depo.) at 66:13-20. And where, as here, the plaintiff fails to
identify any similarlysituated comparators, “an inference of falsity or discrimination is not

reasonable."Montgomery v. Chao, 546 F.3d 703, 707 (D.C. Cir. 2008) (citation and internal

guotation marks oitted).
Instead, the plaintiff reliesxclusivelyon the statistic that “[w]ithin the two years after

the closing of the Temple Hills facility 60% of Africékmerican drivers who had transferred to

13



Gaithersburg had been terminated for cause or Reduatiborce.” Pl.’s Fact§ 49; Pl.’s
Opp’n, Ex. G (Employees Transferred from Temple Hills to Gaithersbinle statistical
evidence may be “relevant” in individual disparate treatment cases, “courts Ingistemtly

emphasized that the ultimate issuéhis reasosfor theindividual plaintiff's treatment, not the

relative treatment of differemfroups within the workplace.” Horvath v. Thompson, 329 F.

Supp. 2d 1, 10 (D.D.C. 2004) (citation and internal quotation marks omitted). Thus, such
evidence isordinarily not dispositive,” id. (citations and internal quotation marks omitted), a
“absent a showing of their significang¢the] plaintiff’s numbers are simply irrelevahid. at 11
(citation omitted). The plaintiff's evidence “could be relevant sllowing discrimination if it
demonstrated a disparity” in the treatmenéwiployees based on raseeid., but fails to do so
herebecause it lacks any comparisons to simitaityated norAfrican Americans Therefore,
the Court has no way oetermining whethehis statistic is “disproportionately small to the

pool, disproportionately large, or approximately statistically perfeee&Whitacre v. Davey

890 F.2d 1168, 1172 (D.C. Cir. 1989).
Accordingly, the plaintiff's claims of selectivanforcement are unavailing because he has
failed to offer any evidence to suggest that simitartyated normAfrican-Americans were

treated differently under the defendant's Amended PolBse, e.g.McGill v. Munoz, 203 F.3d

843, 848 (D.C. Cir. 2000) (the plaintiff did not demonstrate pretext when she failed to offer any
“evidence that employees with similarly suspicious patterns of absenteergntreated any
differently than she was”). Moreover, the plaintiffissertions of disparate treatmentfaréher
undercut by the fact that the defendant replaced the plaintiff by hiring KeRn&ldridge, an
African-American Def.’s Facts  6Def.’s Mot., Ex. 1 Bieler Decl)  12; Def.’s Mot., Ex. 2

(Mills Decl.) 1 12; Def.’s Mot., Ex. 3§mith Decl) 12, becauséa replacement within the

14



same protected class cuts strongly agangtinference of discriminatichBrannum v. Fed.

Nat | Mortg. Assn, 971 F. Supp. 2d 120, 127 (D.D.C. 2013) (quoting Murray v. Gilmore, 406

F.3d 708, 715 (D.C Cir. 2005)).
V. CONCLUSION
The defendant in this matter has stated a legitimate, nondiscriminatory reaguan f
plaintiff's termination. The plaintiffhavingfailed to produce evidence sufficient to allow a
reasonable jury to conclude that this proffered reason for his termination wasxa gesigned
to vell racial discrimination, the Court concludes that it must grant summary jutippnéme
defendant.

SO ORDERED this 9th day ofJanuary, 2018.

REGGIE B. WALTON
United States District Judge

® The plaintiff argues that Mr. Eldridge did not “replace” the plaintiff, latiher was “one of several individuals
hired after July 18, 2009.” Pl.Eactsy 6. But even if Mr. Eldridge did not replace the plaintiff, he was the first
driver hired after the plaintiff was terminated, and “three of the fdueis hired in 2009 after [the plaintiff's] firing
were[also] African[-]American.” Def.’s Reply at 8; Def.’s Mot., Ex. 1 (Bieler Decl.), Ex. Enployees Hired at
Gaithersburg Facility).

® An Order consistent with thislemorandum Opinion shall be issued contemporaneously.
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