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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARY M. GONDA ,
Plaintiff,
V. Civil Action No. 12-1772(RMC)
PATRICK R. DONAHOE,
Postmaster General
U.S. POSTAL SERVICE,

Defendans.
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OPINION

Firedat the end of hgprobationary perioavith theUnited States Postal Service
(USPS) Mary Gonda, avhite femalean her fifties,alleges thaSPSdiscriminated againer
on the basis of racegex and age violation of Title VII of the Civil Rights Act of 1964, 42
U.S.C. 88 200@t seqand the Age Discrimination in Employment A&DEA), 29 U.S.C.
8 633a andetaliated against hém violation of Title VII. In addition, Ms. Gondallegesthat
USPSimproperly categorized her as an exempt employeker the Fair Labor Standards Act
(FLSA), 29 U.S.C. § 20&t seqandowes hewages founpaidovertime. USPS moves for
summary judgrant, contending that Ms. Gontas failed tanake out grimafaciecase of
discrimination or retaliatioand has not rebutted its legitimate, nondiscriminatory and non-
retaliatory reasafor herpoor performance evaluation at@mination Further USPS argues
that as a senior analyst earning an annual salary of 89Ms. Gonda was properly classified
as exempt under the FLSA=or the reasons stated below, USPS’s motion for summary judgment

will be granted in part and denied in part.
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.  FACTS

A. Ms. Gonda’s Employmentat USPS

Mary Gorda, a Caucasian woman, workadhe Organizatioal Effectiveness
(OE) unit for USPS from July 2010 undidnuary 2011 Ms. Gonda was hired by Elizabeth
Hepner,a Hispanic womaandOE’s managerafterMs. Gonda interviewedith Ms. Hepner
andJacqueline Manza Cawasian womarnwho became Ms. Gonda’s superviaod team lead
When Ms. Gonda was hired, she was 57 years old, Ms. Hepner was 50 years ldlsl, lsiadhz
was 47 yearsld. Neither Ms. Manz nor Ms. Hepner asked Ms. Gonda her age at the interview
each states that she never subsequently learned Ms. GondaMagér Summ. J[Dkt. 16],
Ex. 1, Hepner Decl. 110, 18 id., Ex. 1,Manz Decl. | 2.

Ms. Gondawas hiredas a grade level 23nior organization classification and
management analyst the OE and began employment on a 180-day probationary basis. Her
position paid an annual salary of $99,000 and was classified as exempt fiebStheThe OE
is part of the Employee Resource Management division within USPS headqgaiaders

reviews and evaluateproposed organizational changes and

restructurings within USPS functional groups, assesses established
structures and staffing to ensure that the allocation of approved
positions and assignment of personnel reflect the most ieéect

use of human resources, and evaluates existing and proposed

positions to determine the grade level, qualifications standards, and

whether it advances organizational objectives.
Hepner Decl. 1-2. To carry out this work, OE anatg

assess the continuity in organizational structures throughout USPS,

identify the informal organization and compare it to the formal

structure, evaluate staff interaction, determine if structural or

staffing decisions leave essential work inadequately supported, and

assess the effectiveness approved staffing and structureln

reviewing existing and proposed positions, OE analysts identify

position duties and responsibilities necessary to achieve
organizational effectiveness, revise or develop new job



descriptions and qualification standards appropriate, and
evaluate and assign the appropriate grade level to a position.

Id. § 3. Although she was employed as an OE analyst, Ms. Gestdeedthat her daye-day
work consisted of menial tasksch as data enttiat did not involve discretion or independent
decisionmaking SeeOpp’n [Dkt. 17], Ex. 10 Gonda D.D.C. Degt. 8381, 86-87, 105-106,
167-168. She regularly worked more than 40 hours a week.

As a probationary employee, Ms. Gorrdaeivel progress evaluations frols.
Manz,her team leacht the 36, 80-, and 15@tay marksn the probationary periodJSPS
probationary employees caeterminated for inadequate performance at any point dtig
probationary period. Ms. Gonda received her @k&tluationfrom Ms.Manz on August 12,
2010, approximately 30 days into her employmenitth® eight competency areas targdtad
evaluation, Ms. Gonda was ordyaluatedn threebecausé/ls. Manz did not have enough time
to observe Ms. Gonda all aspect®f herwork. Id.; Mot. for Summ. J., Ex. 6 Probationary
Period Report. Ms. Manz determined that Ms. Gandaexpectations ithe threeassessed
categories Id.

During agroup meeting in August 2010, Ms. Gonda tried to say something after
Abbott Hilelson a male team leadpoke. He interrupted her by touching her on the leg and
saying “Let me finish, Bubula? Mot. for Summ. J., Ex. 2, Gonda EEOC Testimony at\s.
Gonda was aware that “Bubul&’a Yiddish term of endearmeartdshe did nobelieve that Mr

Hilelson was behaving in a sexuannertowards her.Gonda DD.C.Dep. at110-11. Rather,

! Ms. Manz stated that she evaluated Ms. Gondao areas of competency whereas the
Probationary Period Report shows that Ms. Manz evaluated Ms. Gonda in threeCanaasre
Manz Decl. 1 4&and Probationary Period ReporThis discrepancy is not material.

% In her EEO Complaint, Ms. Gona#leges: “l was patted on the leg by Abbott Hilelson on
August 13, 2010 and he called me ‘Bubbeleh.’ Literal translation from Yiddish is ‘littl
Grandmother.” Mot. for Summ. J., EX. 7.



she believed “it was a gender thingsidthatMr. Hilelson inten@dto put her in her place
“because [she] was an old lady and [she] needed to quit talkidgBut seeCompl. | 22 (“Ms.
Gonda complained about the actions by Mr. Hilelson, which she considered besdeér-
harassment, to Jacqueline Manz, a team lead&Hdrtly thereaftedMs. Gondamade
complaints about Gary Oliver, anothealeOE team lead, to Ms. Manz. She believed that Mr.
Oliver assignednappropriate work to women in the office, treated her likatiministrative
assistantand was rude and insultingd. at 36. At Ms. Manz’s encouragement, Ms. Gonda
arranged a meeting with Ms. Hepner to discuss her concletnast 40. AlthougiMs. Hepner
“doe[s] not recall Ms. Gonda raising any issue of discriminationspadate treatment by Mr.
Oliver,” Ms. Hepnerdid later meet with Mr. Oliver tocounsel him about his commuaation
style. Hepner Decl. | 25.

On September 30, 2010, Ms. Gonda received her 80-day progress evaluation from
Ms. Manz. Manz Decl. § 5; Probationary Period RepAttthat time,Ms. Manzfound that Ms.
Gonda met expectations in fotategorieand needed improvement in two otheld.
According to Ms. Manz,

Ms. Gonda was struggling to become proficient with the Human

Capital Enterprise System (HCES), which was the electronic

database used WYE for its reorganization and job classification

work. As a result, Ms. Gonda was having trouble delivering timely

and accurate work product. . . . | noted to [Ms. Gonda] that she

needed to improve her performance with respect to deeision

making and producing timely and accurate work. | also noted that

she was meeting expectations of an OE analyst in other

competencies, and that | expected her performance to improve as
she continued in her probationary period.



Manz Decl. 1 &. During work on a p&i office restructuring projedils. Gonda made agrror
that “can be quite disruptive” to a particular post office location and its engsdye. 1 6.
Because she did not consult with the OE analyst coordinating the project or checkiaigpropr
data gstemsMs. Gonda incorrectly believed that there was a discrepancy in the number of
positions authorized for a particular post offidd. If an employee’s position is no longer
authorized and is removed from tharlan Capital Enterprise Systgefit could take as long as
six weeks to get the employeeastablished in the system and paid agald.”

On November 9, 2010, Ms. Gonda and otD&r staffattended a meeting with
Ms. Hepner to discuss the results of a workplace survey conducted by UB®&am leads
were not present at the meetings. Gonda and several other employees raised concerns, such
as not having adequate supplies to do their jobs, being micromanaged by their teaamtbads
being assignedata entry work. Ms. Gonda mentiortedt Mr. Hilelson had patted her dhe
leg and called her “Bubba” Ms. Gonda and other women complained that Mr. Oliver assigned
menial tasks to female employdmg not tomale employee$ OE analyst®ther tharMs.
Gondawere highly critical of MrHilelson and Mr. Oliveat the meeting Within a few days,
Ms. Hepner met with Ms. Manz, Mr. Oliver and another team tieaiscuss the employee
feedbackputshedid not attributehe comments torgy particular employee. Hepner Decl. §f 27
Manz Decl. 114. Ms. Gonda believes that the team leads learned the origin of the criticisms
because “the whole tone of the way people interacted with me, the team leadgesichan

drastically aftethat meeting.”Opp’n, Ex. 8Gonda EEOC Depat 157-58.

3 It is unclear from the record when Ms. Gonda made this error.

* Ms. Gonda testified that Mr. Oliver assigned her administrative work, suchtias) pogether
spreadsheetandasked her to make phone calls on his behalf. Mot. for Summ. J., Ex. 2 Gonda
EEOC Testimony at 125.



On or around December 9, 2010, Ms. Manz met with Ms. Hepner to discuss Ms.
Gonda’s performance and whether she should be retained beyond her probationaryMseriod.
Manz believed thatls. Gonda’s performance had not improved since her September
performance review, “but instead declined relative to what would be expected of a senior
analyst.” Manz Decl. { 8. M&onda “would fail to provide work product in the appropriate
format” and “turned in incomplete work productd. 1 8, 9. MoreoveMs. Manz“did not see
any overt effort by Ms. Gonda to improved.  12. For these reasons, Ms. Manz
recommended th&aiSPS terminat®s. Gond& employment Id. § 12. Ms. Hepndrad
developed similar impressions of Ms. Gonda’s work based on her own observations and
feedback from colleagues. Hepner Decl. 11 14, 16, 18. She agreed that Ms. Gonda should not
be retained beyond her probationary perite.{ 18.

Until the Employee & Labor Relations Division of USHd processed the
termination paperwork, OE’s practice was not to infamemployee thashe wouldbe
terminated and to continue with any scheduled progress evalualibnslanz Decl. 12.
ThereforeMs. Gonda’s 150-day evaluation took place on December 13, 208 0Manz
evaluatedVs. Gondaas needing improvement in six categories and meeting expectations in the
remaining two. Probationary Period Repdvts. Gond&a employment with USPS was
terminatedon January 3, 2011.

B. Procedural History

Ms. Gondaexhausted her administrative remedies with8P Sandwith the
Equal Employment Opportunity Commissi(EEOC) Following a hearing requested by Ms.

Gonda anEEOC Administréave Judge found in favor dSPS USPS adoptethe

®> Ms. Hepner states that the termination paperwork was processed by USR®isi@or
Personnel Management. Hepner Decl. { 18. This discrepancy is immaterial.
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admnistrative judge’s dedien and issued a Notice of Final Action on August 30, 2012. Ms.
Gondatimely filed suit in his Court on November 1, 2012. Count 1 of the Complaint alleges
retaliation for protected activities in violation of Title VII; Couhalleges discriminzon on the
basis of race anskx in violation of Title VII; Count 3 alleges discrimination on the basis of age
in violation of the ADEA; and Count 4laeges violations oFLSA for the failure to pay overtime
compensationSeeCompl. Dkt. 1, 8 V. Claims for ReliefAfter discovery USPSfiled a motion
for summaryydgmen, which is now fully briefed.
. LEGAL STANDARD

Under Rule 56 of the Federal Rules of Civil Procedure, summary judgment shall
be granted “if the movant shows that there is no genuine dispute as to any mateaiad the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 38@)d Anderson v.
Liberty Lobby, InG.477 U.S. 242, 247 (1986). Moreover, summary judgment is properly
granted against a party who “after adequate time for discovery and upon motion . . . faketo m
a showing sufficient to establish the existence of ameht essential to that pastygase, and on
which that party will bear the burden of proof at triaCélotex Corp. v. Catretd77 U.S. 317,
322 (1986).

In ruling on a motion for summary judgment, the court must draw all justifiable
inferences in th nonmoving party’s favorAnderson477 U.S. at 255. A nonmoving party,
however, must establish more than “the mere existence of a scintilla of evidesapport of
its position. Id. at 252. In addition, the nonmoving party may not rely solely on allegations or
conclusory statement$Greene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999¥.tHe evidence
“is merely colorable, or is not significantly probative, summary judgmentbaayranted.”

Anderson477 U.S. at 24%0 (citations omitted).



District courts use “special caution” when considering summary judgment in
employment discrimination or retaliation actions due to “the potential difficulty fdaintiff . . .
to uncover clear proof of discriminatory or retaliatory intertitirriddin v. BoldenNo. 04—
2052, 2014 WL 1648517, at *5 (D.D.C. Apr. 25, 20({chation omitted). “Nevertheless, the
plaintiff is not relieved of h[er] obligation to support h[er] allegations with coemetvidence.”
Id.

1. ANALYSIS

Ms. Gonda complains about discrimination due to her race and sex,
discriminationdue to her age and retaliation faving engaged iprotected activities The
Court has carefully reviewed the entire record because claims of emplogisEimination
oftenreduceto contradictory witness statemertsd require a jury’s evaluation of credibility.
Here, there igi0 cited evidence to support the allegations of race or sex discrimination and only
sufficientevidenceo supporia weak inference aige discrimination. Ms. Gondhas presented
aprima fage case of retaliatiorbut the law requires her to prove that “but for” her protected
activity, he would not have received a pgarformance evaluatioor been terminatedSee
Univ. of Texas Sw. Med. Ctr. v. NassE83 S. Ct. 2517, 2534 (2013).SPS insists that its
actions were based on Ms. Gonda’s performance problems, which, in significant p&grida
admits. While Ms. Gonda seeks to compare her performance to coworkers who were not
discharged, their circumstances are not comparablématély, the allegations of discrimitian
based on race, sex, age aethliation fail for want of evidence from which a reasonable jury
could find for Ms. Gonda.

In addition, Ms. Gondarguegha her actual job duties entitleher to overtime

pay; USPScitesthe scope of Ms. Gonda’s formal job description. The Court might well agree


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033272260&pubNum=0000999&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.CustomDigest)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033272260&pubNum=0000999&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.CustomDigest)

that a person working the scope of the job description would be exempt from BliSASPS
hasnot shown that Ms. Gonda performed tasks that approximated the scope of her job
description. Because there are material facts in genuine dispute, USPSfsforatummary
judgment orthe FLSA allegationsQount 4) will be denied.

A. Title VIl and the ADEA Discrimination Allegations

Title VII prohibits statusbased discrimination.e., it prohibits an employer from
discriminating on the basis of race, color, religion, sex, or national origin in klieicigions, in
compensation, terms, and conditions of employment, and in classifying employgeeay that
would adversely affect thefitatus as employees. 42 U.S.C. § 2000efhe ADEA provides

that “[a]ll personnel actions affecting employees or applicants for emgliot who are at least

® The Court has jurisdiction over this case under 28 U.S.C. § 1331 (federal question jurisdiction)
becauséMs. Gonda brought suit under Title VIl aRtlSA. Venue is proper in this district

under 42 U.S.C. § 2000(&]#)(3) because the unlawful employment practices alleged were
committed in this district

’ Section 2000e-2 provides:
It shall be an unlawful employment practice for an empleyer

(1) to fail or refuse to hire or to discharge any individual, or

otherwise to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment,
because of such individual's race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees or applicants for
employment in any way which would deprive or tend to deprive
any individual of employment opportunities dherwise adversely
affect his status as an employee, because of such individual’'s race,
color, religion, sex, or national origin.

42 U.S.C. § 2000e-2. The Supreme Court has distinguished between claims asserting “status
based discrimination” under 8 2000e-2 and claims asserting retaliation under § 2@x=-3.
Nassey 133 S. Ct. at 2525 (2013).



40 years of age . . . in the United States Postal Service . . . shall be made fraeyfrom
discrimination based on age.” 29 U.S.C. § 633a(a).

Where, as hera, plaintiff does not offer direct evidence of discrimination and
instead points to circumstantial evidence, courts apply the bsrditmg framework set forth in
McDonnell Douglago asses claims under Title VIl and the ADEASeeCzekalski v. Peters
475 F.3d 360, 363 (D.C. Cir. 2007) (citiMmecDonnell Douglas Corp. v. GreeAll U.S. 792,
802 (1973))Barnette v. Chertofi453 F.3d 513, 515 (D.C. Cir. 2008)nderMcDonnell
Douglas a plaintiff must first establish@ima faciecase of discrimination by showing (1) that
she is a member of a protected class; (2) that she suffered an adverse personnahd(3ijon
the unfavorable action gives rise to an inference of discriminaBee. Wiley v. Glassmahl1
F.3d 151, 155 (D.C. Cir. 200/Barnette 453 F.3d at 515. Once a plaintiff establishpsima
facie case, the burden shifts to the defendant to “articulate some legitimate, nomdescniy
reason” for the employer’s actio Tex. Dep’t of Cmty. Affairs v. Burding50 U.S. 248, 252-53
(1981);McDonnell Douglas411 U.S. at 802. If the defendant asserts a nondiscriminatory
reason for the employment action, the plairitdt the opportunity to provpretext,”i.e., “that
the legitimate reasons offered by the defendaare not its true reasons, but were a pretext for
discrimination”? Burding 450 U.S. at 253yIcDonnell Douglas411 U.S. at 804ee also
Raytheon Co. v. Hernandé#40 U.S. 44 (2003). The plaintiff retaiatsall times the burden of
“persuading the trier of fact that the defendant intentionally discrimirzagjaithst the plaintiff.”

Burdine 450 U.S. at 253"She may succeed in this either directly by persuading the court that a

8 Under the ADEA, a federal employee “may also establish liability, thaoghecessarily
entitlement to such remedies as reinstatement and backpay, by showegethats factor in
the challenged personnel actiorord v. Mabus629 F.3d 198, 20(D.C. Cir. 2010)cf. Gross
v. FBL Financial Services, Inc557 U.S. 167 (2009) (recovery limited to proof of “but for”
discrimination under ADEA in a case with a niealeral plaintiff).
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discriminatory reason more likely motivated the employer or indirectly byislgahat the
employer's proffered explanation is unworthy of credente.’at 256.

When an employer articulates a legitimate,-d@triminatory reason for the
employment action, “the district court need not—and should detide whether plaintiff
actually made out a prima facie case uriddeDonnell Douglas. Brady v. Office of the Sgt. at
Arms 520 F.3d 490, 493-94 (D.C. Cir. 2008). The district cthehimmediately proceeds to
the ultimate issue of discrimination: “has the employee produced sufficienhewitter a
reasonable jury to find that the employer’s asserteddmgarimindory reason was not the actual
reason and that the employer intentionally discriminated against the emfboya prohibited
basis]?” Id. In answering this ultimate question, the prima facie case remains relaviaomly
as part of the evidence theuwrbconsiders.SeeJones v. Bernank&57 F.3d 670, 679 (D.C. Cir.
2009). “[T]he court reviews each of the three relevant categories of evidpnogafacie,
pretext, and any otherto determine whether they ‘either separately or in combination’ provide
sufficient evidence for a reasonable jury to infer [discrimination orjiagi@h.” I1d. (citing
Waterhouse v. Dist. of Columbi298 F.3d 989, 996 (D.C. Cir. 2002)).

Counts 2 and 3 of the Complaint alldbat USPS discriminated agains.
Gonda because of her rasex and age when it gave her “an unjustified bad performance
evaluation on or about December 13, 2010 and terminat[ed] her employment on or about January
3,2011.” Compl. 19 124, 132. USPS argues that Ms. Gonda hassetbain inference of race,
sex or age discrimination ardnnot show i its proffered legitimate nondiscriminatory

reasons for her poor performance evaluation andihation wee pretextual.
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1. USPSsProferredLegitimate NondscriminatoryReason

USPS contends that it gave Ms. Gonda a poor evaluation and terminated her
employmenbecause hgob performanceas a Level 23 analystias unsatisfactorgnddid not
show improvenentduring the course of her probationary peri@y. her second progress review
on September 30, 2010, approximately 80 days into her employkterilanz and other OE
supervisors “observed that Ms. Gonda was struggling to become proficient with the Huma
Capital Enterprise System (HCES), which was the electronic database useddnit®
reorganization and job classification work. As a result Ms. Gonda was having troliNeei i
timely and accurate work product.” Manz Decb.fThroughout the probationary peridds.
Gonda routinelynade errorssome & them serious. Although OE analysts “are instructed on
the correct formats for work product and on the importance of adhering to them so that
functional components receive OE’s work product in a clearly stated and easiigtaade
form,” Ms. Gona submitted work product that wast always correctly formattedHepner

Decl. § 14; Manz. Decl. 8. Ms. Gonda also provided incomplete or poor quality first drafts to

¥ SeeManz Decl. 11 6, 11; Visconti Decl. 1963“Because of the grayi of Ms. Gonda’s errors
and the additional work that was resulting for me, | periodically informed Jéar@@dman,
my team lead, and Jacqueline Manz, Ms. Gonda’s team lead, about them.”); Mot. for Sum
Ex. 9, 9/30/10 Viscontiraail (noting insuffcient analysis in work producty., Ex. 11, 11/12/10
Visconti email, 11/22/10 Visconti email & 12/21/10 Viscontial (identifying errors in Ms.
Gonda’s work product)d., Ex. 14, 12/21/10 Visconti email (explaining she fixed one of Ms.
Gonda’s reports and instructing Ms. Gonda on follow-up).

19See alsaviot. for Summ. J., Ex. 12, 11/4/10 and 11/5/10 Manz & Oliveaié(identifying

formatting deficiencies in report prepdrey Ms. Gonda), 10/27/10 Manmail (asking Ms.
Gonda to “clean up” formatting on report to be sent to internal customer).
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her supervisors, even thoughe was expected teliver high quality work for revie the first
time around-!

Poor work performance is a legitimate reaBmrterminating an employeeSee
George v. Leavit407 F.3d 405, 412 (D.C. Cir. 2005) (noting that “performance below the
employer's legitimate expectations” is one of the two “most common” “legitimatensefmo
discharge}; Kelly v. Mills, 677 F. Supp. 2d 206, 224 (D.D.C. 20a€)d, No. 10-5049, 2010
WL 5110238 (D.C. Cir. Dec. 14, 2010) (“poor and deteriorating job performance” is a
legitimate, nondiscriminatory reasofor firing plaintiff).

Because USPS has asselttgitimate,nondiscriminatory reasons fbfs.
Gonda’s poor performance evaluation and termination, the quéstdretheMs. Gondahas
raised a genuine issue of material fact that USR§ismate,nondiscriminatory reason was
pretextual and, in faci, was motivated byace, sex or age discriminatioBeeBrady, 520 F.3d.
at 494 In considering this ultimate question, the Court consialéthe evidence to determine

if a reasonable jury couldfer discrimination.SeeJones557 F.3d at 679.

1 SeeHepner Decl. { 16; Mot. for Summ. J., Ex. 13, 11/22/10 Gonda email (asking Ms. Hepner
to disregard earlier submitted work product because she needed tuffeg-before it isgady

for use”), 12/21/10 Gondareil (asking Ms. Visconti not to review a report because she
“need[ed] to review it and make some corrections because the numbers atd.pfEy; 2

Goldman EEOC testimony at 423 (testifying she “often” had to revisesMGonda’s work

because it appeared Ms. Gonda misunderstood assignments or failed to veriéytaeyaaf her
work product).

12 The Court thus bypasses USPS’s argument that Ms. Gonda failed to make out agiema f
case of discrimination. €& Georgey. Leavitt 407 F.3d 405 (D.C. Cir. 2005) (“[W]e need not
address the [defendant]’s contentions that [plaintiff] failed to make autna acie case.
Instead, we proceed to “the ultimate question of discriminagbnon”) (citing United States
Postd Serv. Bd. of Governors v. Aiked$60 U.S. 711, 715 (1983)).
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2. Ms. Gonda'LClaims

a. Count 2:Sex Discrimination

As USPS correctly notes in its Reply, Ms. Gonda does not address any oBUSPS’
arguments regardingersex discrimination claim. By failing to addresSRS’s arguments on
this claim, Ms. Gonda hancededhis claim SeeDay v. Dist. Of Columbia Dep’t of
Consumer & Regulatory Affaird91 F. Supp. 2d 154, 159 (D.D.C. 2002) (“If a party fails to
counter an argument that the opposing party makes in a motion, the court mtnatrea
argument as conceded.”). The sex discriminatitegationwill be dismissed.

b. Count 2: Race Discrimination

When a race discrimination claim is made by a white pergba,is not a
member of a traditionally disadvantaged group, some adjustment to the “basit@ilot
burdens and order of presentation of proof” is needetphear v. Prokopr703 F.2d 1311,
1314-15 (D.C. Cir. 1983). A white plaintiff must “show additional ‘background circumstances
[that] support the suspicion that the defendant is that unusual employer who dist@sni
against the majority."Harding v. Gray 9 F.3d 150, 153 (D.C. Cir. 1993) (quotiRgrker v.
Baltimore & Ohio R.R.652 F.2d 1012, 1017 (D.C. Cir. 1981)). A satisfactory showing could
include evidence that the “particular employer at issue has some reasomatiarcto
discriminate invidiously against whites . . . or evidence indicating that there &lsog‘fishy’
about the facts ohe case at hand that raises an inference of discriminaktbn.”

USPS argues that there is no evidence that USPS is the “unusual employer who
discriminates invidiously against its white employees” or that there is anythihg™&bout Ms.
Gonda’s perfanance review or subsequent terminatidtot. for Summ. J. at 10UUSPS notes

that“Caucasian employees constitute nearly 65% of USPS’s workforce; morétbartimes

14



the size of the next largest racial group of employelk.”As a probationary emgyee, Ms.
Gonda received progress evaluations at prescribed intamwalsf which indicated that she
needed improvement in certain araasl could be terminated at atitye for performance
reasons.

Ms. Gonda’s racdiscrimination clainfaces a significant hurdle becaudees.
Hepner andManz hired Ms. Gonda within six monthsfofng her. If Mses. Hepner aniflanz
did not want to work with Ms. Gonda on account of her race, “it would be odd to select her and
then immediately start ginmg up reasons to dismiss hevdtel v. Alliance of Auto. Mfrs627
F.3d 1245, 1247 (D.C. Cir. 2011%ee alsdsrady v. Affiliated Cent., Inc1,30 F.3d 553, 560 (2d
Cir. 1997) (“[W]hen the person who made the decision to fire was the same person who made
the decision to hire, it is difficult to impute to [that person] an invidious motivatiomihiald be
inconsistent with the decision to hire@Specially “when the firing has occurred only a short time
after the hiring.”). The fact that Mses. Hepner akthnz hired Ms. Gonda is probative evidence
that they did not discriminate against her on account of her race when they fivathivesix
months. Vatel 627 F.3d at 1247. Furthermore, although Ms. Hepner (Hispanic) concurred with
the recommendation of Ms. Maf@aucasianjo terminate Ms. Gond&aucasianand prepared
her termination lettethe “mere difference in race betwdeahsupervisg[] and an employee,
without more, cannot support an inference of intentional discriminatigortis v. JacksonNo.
CV 11-701 (RMC), 2014 WL 552480, at *7 (D.D.C. Feb. 12, 2014). Ms. Gonda hdsrprbf
no evidence of discriminatory animus by Ms. Hepner on account of Ms. Gaada'dNor has
she providednyevidenceof additional background circumstances suggesting USPS
discriminates against white employeé$arding, 9 F.3d at 153. Based time entire recordhe

Court finds a completabsencef evidence from which a reasonable jury caofer

15



discrimination on the basis of Ms. Gondedse USPS’s motiorfor summary judgment on
Count 2 will be granted.
c. Count 3: Age Discrimination

Ms. Gonda’s age discrimination claim facesrailar initial hurdleas her race
claim. Not only did Mses. Hepner and Manz hire and fire Ms. Gonda, buioaotien are also
over 40 years old and in tkameADEA-protected clasas Ms. GondaSee Gradyl130 F.3d at
560 see alsdPerry v. Shinseki783 F. Supp. 2d 125, 138 (D.D.C. 201 hpting that théact
that supervisor was over 40 years old and a member of the same protectad plasgiff
“weighs further against any inference of discriminatioreither wasaware of MsGonda’s
age at the timef the decision tdire orterminate hef® HepnerDecl. 1 10, 18; Manz Decl.
12

To support her claim, Ms. Gonda alleges that Ms. Hepner favored younger
employeesengaged in a pattern of age discriminatiband made an agelated commentMs.
Gonda believes that Ms. Hepner “preferred” younger female employees beause sh
“surround[ed] herself constantly, on a daily basis, with the younger women who wottked |

office” and “the people who did the most fawning over her were the ones that were treated the

13 At deposition, Ms. Gonda confirmed that she never discussed her age with Ms. Hepner or her
team leads and that no one ever asked her about her age. Gonda D.D.C. Dephat 78. S
speculateshiat Ms. Hepner and Ms. Manz could have learned her age by accessing her personnel
file. 1d. at 171, 176. In the face of sworn testimony by Mses. Hepner and Manz that they did not
know Ms. Gonda’s age, Ms. Gonda’s unsupported speculatmnst create tactual dispute.

Ms. Gonda “must rely on evidence in the record, not h[er] speculation as to what could have
transpired.” Walker v. England590 F. Supp. 2d 113, 148 (D.D.C. 2008).

4 Ms. Gonda points to the fact that Ms. Hepner terminated two other older probationary
employees (aged 49 and 52), but does not dispute that they were terminated for uosgtisfac
work performance SeeHepner Decl. 1 19 (“Ms. Carlyle and Ms. Cohen were also terminated at
around the same time as M&onda for failing to adequately perform their job duties. In. .

each instance, the termination decision was made in consultation with theivesjearn leads,
each of whom recommended termination.”).
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best.”"Gonda EEOC Dep. at 37, 44. Ms. Gonda perceived that Ms. Hepner viewed younger
employees as being more compgavvy because Ms. Hepner “use[d] certain ones ii@der
confidantes.”ld. at 43. USPSresponds that Ms. Gonda w&imilarly recognized as adept at
Microsoft Excelby her supervisorand wasasked to tutor her coorkers a it.

Ms. Gonda provides no useful evidence in aid of her claim that there was a pattern
of age discrimination. She relies on the Declaration of Eric Smallwood, Dkt. 17-1,denegi
of age discrimination. Mr. Smallwood provides information about his beliefs and personal
opinions,id. 11 47, 9, 13, 14, 16, 17, but does not substantiate them with evittetageighs
againstUSPS’s legitimate noediscriminatory reasons for Ms. Gonda’s performance review and
termination Faherty v. Lockhart751 F. Supp. 994, 1006 (D.D.C. 1990) (finding that anecdotal
testimony of four employees who believed they were mistreshtedot supporplaintiff's
claims for pattern or practice of discriminatioalf'd, 948 F.2d 781 (D.C. Cir. 1991Robinson
v. Red Coatsnic,, Civ. No. 11-2212, 2014 WL 1244732, at *7 (D.D.C. Mar. 27, 2014)

(“[C] onclusory allegations of discriminatory animus lacking any factua baghe record are
insufficient to defeat summary judgment.”)

Ms. Gonddurther citesvalentinaLara aged 42 (fourteen years Ms. Gonda’s
junior), who allegedly made mistakes and was not fileeeMcNally v. Norton 498 F. Supp. 2d
167, 181 (D.D.C. 2007) (citin@'Connor v. Consol. Coin Caterers Corpl7 U.S. 308, 313
(1996)) (finding thaan “inferene of age discrimination can be drawn when a plaintiff is treated
less favorably than a person who is ‘significantly’ younger.”). As did Mr.IBmad, Ms. Lara
submitted a declaration that expressed her beliefs and personal opinions, witiualit fac
substantiation.SeeOpp’n, Ex. 2Lara Decl.{ 4, 5, 6, 7. Ms. Gonda and Ms. Lara favorably

compared their performances to each othery 7 (“I believe that Ms. Gonda’s performance
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was a good as mine."gonda EEOC Dep. at 135 (“I would say objectively that | don’t believe
that Valentina Lara performed any better than | didNgither Ms. Lara’s personal beliefs nor
Ms. Lara’s and Ms. Gonda’s favorable impressions of each other constitigehanranecdotal
and conclgory statements arate insufficient to support Ms. Gonda’s claingeeGreene 164
F.3dat675.

Finally, Ms. Gonda argues that a single comment made to her by Ms. Hepner
Decembeis evidence of age discrimination. Ms. Gonelstifiedthat Ms. Hepner told hefthat
when | came to work there she expected me to hit the ground running.” Gonda D.D.&t Dep.
112. Ms. Gonda argues that the context in which Mpneemade this comment suggdss
preference for younger employea&/hile a facially neutral phrase may be evidence of
discrimination “depend[ing] on various factors including context, inflection, tone of voice, local
custom, and historical usag&sh v. Tyson Foods, In&46 U.S. 454, 456 (2006) (per curiam),
“[i]t is the plaintiff's burden to provide evidence beyond his or her own subjective assertions of
discrimination suggesting that a facially neutral term or phrase wast,difgaiminatory,”
Robertson v. Dodard/67 F. Supp. 2d 185, 194 (D.D.C. 2011) (citksiy 546 U.S. at 456).
The quoted language was facially neutral without reference toNgieGonda’s description of
therest ofthe conversation adds no morehe$estifiedthat Ms. Hepnealso said “that she
expected anyone coming to work for her to be knowlabigeof USPS practices, and
knowledgeable of HR law and said that | wasn’t knowledgeable in any a@arida EEOC
Dep. at 35-36. Not only is there nothiingplicitly or explicitly ageistabout Ms. Hepnes’
commentput the context suggests that Ms. Hepner was advising that Ms. Ganda—
experienced senior management analyst ea$88¢000 annally—would have to gain the

requisiteknowledge quicklyto becomeproficient at her job. Again, this neutral comment does
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not support an inference of age discriminati@eeGold v. Gensler840 F. Supp. 2d 58, 68
(D.D.C. 2012) (finding no inference of age discrimination in employer’s notedlstger
applicant would bring “fresh perspective and new energy” to job).

3. Validity of USPS'’s Legitimate, NolDiscriminatory Reason

“[O]ne way for a plaintiff to show that an adverse employment decision was
made for a discriminatory reasons is to ‘show[] that the nondiscriminatptgretion the
defendant prifered for its decision wafglse:” Czekalski v. Petergl75 F.3d 360 (D.C. Cir.
2007) (citingLathramv. Snow 336 F.3d 1085, 1089 (D.C. Cir. 2003)h “appropriate
circumsarces, the trier of fact can reasonably infer from the falsity of the explarthtt
employer is dissembling to cover up a discriminatory purpoReévey. Sanderson Plumbing
Products, InG.530 U.S. 133, 147 (2000).

Ms. Gonda disputes USPS’s contentibat her work performance was
unsatisfactory, but the record is otherwise. Ms. Gdradaacknowledgetthat she made errors
andadmittedthat she lacked confidence in using the database entry systemas essential to
her daily work™ In her EEOC deposition, Ms. Gonda testified that her work was submitted on a
timely basisputalsoadmitted thashe askd forextensions whegshe could not turn something
in on time Gonda EEOC Dep. at 152. Ms. Gonda’s ¢@stimony substantiated tkaticism
that she was not detariented “That was because sometimes | would turn in the work and

maybe it was the wrong font or maybe the page was folded and it shouldn’t have been, pages

15 SeeGonda EEOC Testimony at 159; Gonda EEOC Dep at 63 (“I had put the wrong date in for
a position to be ended, and so, sometimes I'd have to go back and fix something . . . it made me
nervous. | wasn’t confident in using that system, as somebody who had worked there |onger.”)
Mot. for Summ. J., Ex. 11, 11/15/10 Gonaaagl (thanking Ms. Visconti for feedback because

she “was afraid there were [sic] going to be an error with this @heEgx. 12, 11/15/10 Gonda

email (apologizing for an error).

19



dog-eared or maybe the margins were too wide on the pageritlaEEOC Testimony at 61.
When asked if her work were of high quality or low quality, Ms. Gdedtfiedthat, “I felt like

| couldn’t do the high quality work that | wanted to because | kept having to attend td menia
things.” I1d. at 63.

The record includes evidence that Ms. Goadeasionally received praise for her
work.*® SeeMot. for Summ. J., Ex. 23.n$tance®f positive feedback do nstiggest pretext
giventhe substantiadvidencethat her superiors were dissatisfied with her waekiormance
and her failure to improve. The record includes affidavits from three of Ms. Gdoda®&rco-
workerswho opinedthatMs. Gonda’swork performancevas satisfactory’ The record
contairs significant evidence to the contraaydcoworkers’beliefsabout a plaintiff's work
performancere anecdotal opinions without weight. The perception of the decisadier—i.e.,
USPS—is relevant to determining pretexiot cavorkers SeeWaterhousgl24 F. Supp. 2dt7
(“Plaintiff cannot establish pretext simply based on her owjestiNe assessment of her own
performance, forlgintiff's perception of [her]self, and of [her] work performance, is not
relevant. It is the perceptionfdhe decisionmaker which is relevant(@terations in original)
(internal quotation marks and citation omitteaff’d, 298 F.3d 989 (D.C. Cir. 200ZRobertson
v. Dodarq 767  F. Supp. 2d 185, 192 (D.D.C. 2011) (“[A]n employesebjective assessment

of her own performance is insufficient to establish such pretext evidence.”Snallwood,

18 Ms. Manz stated that she complimented Ms. Gonda in an effort to “offer positive
encouragement to her.” Manz Decl. 1 10.

17 SeeSmallwood Decl. { 6 (“There was no justification to terminate Ms. Gonda based on her
performance, as far as | could see.”), Lara Decl. 1 5 (“I believgMsatGonda] did a good job

with her work assignments and | saw no indication that she had any performance fipblem
Opp’n, Ex. 3 Beverly Carlyle Decl. 1 5 (“I believe that [Ms. Gonda] was very krmekhle

and did a good job with her work assignments. | saw no indication that she had any pegormanc
problems.”).
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who is still employed by USRE Statedthat his work was “very frequently corrected and edited,
for such reasons as formatting, word selection and content.” Smallwood De@&sfa&ounter

to USPS’s legitimate and nondiscriminatory reasdres probative value of Mr. Smallwood’s
statemenis minimal. Although theComplaint alleges that “Ms. Gonda performed at least as
well as Eric Smallwood,vho is a Hispanic man who was not terminated, Ms. Gonda does not
respond to USPS’s argument that Mr. Smallwood is not a valid compagsdekiot. for Summ.
J.at 1213. The Court treats the point as conced&ege Day191 F. Supp. 2d at 15%ultiple
USPS supervisors testified that Ms. Gonda’s work contained errors, some of tioers, aail

Ms. Gonda acknowledged it. More critically, she was a highly paid newogegivhose
performance did not improvaver time

Ms. Gonda also tries to show pretext by arguing that Valentina Lara, who is
Hispanic and significantly younger than Ms. Gonslas a similarly situategrobationary OE
analyst who made mistakes but was terminated. USPS responds that Ms. Lara and Ms.
Gonda werenot similarly situated because Ms. Lara waewael 21 analyst and Ms. Gonda was
aLevel 23 analyst and they were, therefore, evaluated using different perforrzantzeds.

A common way of showing pretext is to “produce evidence suggesting that the
employer treated other employees of a different race . . . more favorabé/sarhe factual
circumstances.’Brady, 520 F.3d at 495. Howey, in order to show that she wsisilarly
situated to Ms. Lara, Ms. Gonda is “requiteddemonstrate that all of the relevant aspecteof
employment situation were ‘nearly identicad’'those ofMs. Laral” Neuren v. Adduci,
Mastriani, Meeks & Schill43 F.3d 1507, 1514 (D.C. Cir. 1995). Ms. Gonda hasatdtfied

her burden of establishings. Laraas a valid comparatan light of their differentpay grades
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job levels and the fact that Ms. Gonda wa&®niororganization classification and management
analyst while Ms. Lara wasot. SeeGonda SF-50; Mot. for Summ. J., Ex. 20, Lara Sf-50.

Moreover, thaecordshows thaUSPS evaluatels. Laraas having better
performance and more potentidlthough Ms. Manzalso Ms. Lara’s team lead, gave Ms. Lara
a poor 30day performance evaluation, she believed that Ms. Lara’s performance steadily
improved. Mot. for Summ. J., Ex. 1t., Ex. 2, Manz EEOC Testimony at 352 (testifying that
Ms. Lara was retained after probation because there was “improvement ovenalliats been
picking up things that were being taught to her. She was trying very hard. Shayvaliere
making corrections to other people’s errors in the system.”). In contrast, Mg.ddheved that
Ms. Gondé& performance did not improve and that she was not putting forth enough effort.
Manz Decl. 1 11. Only Mses. Gonda and Lara testified to each other’'s Slaltsara Decl. | 7
(“l believe that Ms. Gonda’s performance was as good as mi@otjda EEOC Testimony at
121 (“[Ms. Lara] and | performed at about the same level. ... [T]here were sogettiat |
helped her with and she helped me with. We really performed in some way at abaut¢he s
level. In some areas | was better.l)is no answer to say that a Level 23 employee performed
as well as a Level 21 employekloreover, enployee’ subjective beliefs are not prodkee
Waterhousgl24 F. Supp. 2d at 7.

Courts are “reluctan[tio become involved in the micromanagemenrd\aryday
employment decisions.Forman v. Small271 F.3d 285, 291 (D.C. Cir. 200%ge also
Fischbach v. D.C. Dep't of Correctior3 F.3d 1180, 1183 (D.C. Cir. 1996) (A court may not
“secondguess an employer's personnel decision absent [a] déniidy discriminatory
motive.”) (quotingMilton v. Weinberger696 F.2d 94, 100 (D.C. Cir. 1982}iere, the evidence

shows that Mses. Hepner and Manz honestly believed that Ms. Gonda’s performance was
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inadequate and not improving and telé wagerminatedat the end of her probationary period
for thesereasos. Fischbach 86 F.3d at 1183 (thesue is “whether the employer honestly
believes in the reasons it offers”). Not only did Ms. Gadiadldo address many of the facts on
which USPS relies to support its termination decision, her own testimony gidesicecto
USPS'’s reasang by admitting her shortcomingdvs. Gonda has not offered “sufficient
evidence for a reasonable factfinder to reject [USPS]’'s nondiscrimyratplanation for its
decision; Reeves530 U.S. at 140, and, instead, to find that USPS’s real reason was rooted in
age discrimination The Court also finds that the evidence precludes a finding that Ms. Gonda’s
age was relevant consideratioin her poormperformancesvaluation andermination. Ford, 629
F.3d at 206 (Plaintiff[] may also prevail by proving that age veafsctor in the employer's
decision.”) As discusse@bove, Mses. Hepner and Manz were responsible for the decision to
hire and fire Ms. Gonda, were in the same ADprAtected claswith Ms. Gonda and were not
aware of Ms. Gonda’s age at any palating her employment with USP%urther,Ms. Gonda
made repeatedrrors, many of which she acknowledges, and her superwisliesedthat she
failed to improve. Accordingly, summary judgment will be granted on Count 3.

B. Count 1: Retaliation Allegationsunder Title VII

In addition to prohibitingtatusbasedliscrimination, Title VIl also prohibits
retaliationagainst an employee “because [she] has opposed any practice made an unlawful
employment practice by this title, or because [she] has made a charge, testiséeh] ,ans
participated in any manner in an investigation, proceeding, or hearing undékethiis t
42 U.S.C. § 2000e-3(a). ThacDonnell Douglasurdenshifting framework applies to claims
of retaliation. Geleta v. Gray645 F.3d 408, 410 (D.C. Cir. 2D1(citing McDonnell Douglas

Corp, 411 U.S. 792). First, the plaintiff must establigiriana faciecase of retaliation by
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showing that: (1she engaged in protected activity; (2) she suffered from a materially adverse
act; and (3) a causal connectionséx between the protected activity and the employer’s act.
Holcomb v. Powe]l433 F.3d 889, 901-02 (D.C. Cir. 2006).

“The casual connection component of finena faciecase may be established by
showing that the employer had knowledge of the employee’s protected actidityed the
adverse personnel action took place shortly after that activityt¢hell v. Baldrige 759 F.2d
80, 86 (D.C. Cir. 1985). To satisfy the knowledge requirement, a plaintiff must showethat t
official responsible for thalleged retaliatory act was aware of the protected actildty.To
satisfy the timing requirement, the proximity between the protected activity ardvierse
employment action must be “very closéMoran v. U.S. Capitol Police Bd887 F. Supp. 2d 23,
35 (D.D.C. 2012) (citin@lark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 273 (2001}j. Unlike
statusbased discrimination claims, retaliation claims must be proved according to tralditio
principles of but-for causation and not the lessened causation test stated in 8 @90Qgniv.
of Texas Sw. Med. Mtr. v. NassaB3 S. Ct. 2517, 2533 (2013). “[A] plaintiff making a
retaliation claim under § 2000e-3(a) must establish that his or her protectety ac®ia bufor
cause of the alleged adverse action by the employer &t 2534.

“If the plaintiff establishes a prima facie case, the burden shifts to the ywmpdo

produce a legitimate, nondiscriminatory reason for its actions. If the genloes so, the

18 Some courts have held that time lags of more than three or four months are too long to show
retaliatory causationBreeden532 U.S. at 274 (adverse action taken twenty months after
protected activity “suggests, by itself, no causality at all”) (citing wpghravalO’Neal v.

Ferguson Const. Cp237 F.3d 1248, 1253 (10th Cir. 2001) (finding thne@ath time gap

insufficient to establish temporal proximityAllen v. Napolitanp774 F. Supp. 2d 186, 201 n.2
(D.D.C. 2011) (“very close” means within three to four mont@sjstave-Schmidt v. Cha860

F. Supp. 2d 105, 118-19 (D.D.C. 2004) (adverse action that occurred almost three months after
protected activity “pushe[d] the tempabrequirement . . . to its outer limit”).
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burdenshifting framework disappearsJones v. Bernank&57 F.3d 670, 677 (D.C. Cir. 2009)
(citations and quotations omitted). Then, “a court reviewing summary judgmentdooks t
whether a reasonable jury could infer retaliation from all the evidence, whladesaot only
theprima faciecase but also the evidence the plaintiff offers to attack the employerferprbf
explanation for its action and [plaintiff's] evidence of retaliatio@aujacq v. EDF, In¢ 601
F.3d 565, 577 (D.C. Cir. 2010) (quotidgnes 557 F.3d at 677).

USPS contends that it is entitled to summadgment on Count hecause Ms.

11 cannot prove her case

Gondafails to make out @rima faciecase ofetaliationunder Title VI
according to traditional principles of bfdr causationand fails to show that USPS'’s proffered
legitimate norretaliatory reasons for the alleged material adverse actions are pretextual.
Although the Court finds that Ms. Gonda has presenfwtre faciecase for retaliation, the
Court otherwise agrees withSPS.

Ms. Gonda alleges that she engageprotected activityon November 9, 2010

during the course of a group meeting with Ms. Hepaiiéer which time she was given a poor

performance evahtion on December 13, 2010 and terminated on January 3?2@t1he

19 USPS does not dispute that Ms. Gonda suffered material adverse actions.

20 Ms. Gonda avers that she told Ms. Manz about Mr. Hillelson’s inappropriate pat on the leg and
use of the term “Bubula” in August and told both Ms. Manz and Ms. Hepner that Mr. Oliver
assigned men and women different types of assignments in September. Gonda EE@DY est
at 3738, 40. Ms. Manz denies “Ms. Gonda ever informing me that she had been subject to
sexually irappropriate or harassing behavior by any OE supervisor.” Manz Decl. T 13.
Likewise, Ms. Hepner denied “Ms. Gonda raising any issue of discrimination oratespa
treatment by Mr. Oliver” when Ms. Gonda raised concerns about Mr. Oliver’s “cocation
style.” Hepner Decl. § 25. All parties agree that Ms. Gonda announced these complagts dur
the November 9, 2010 meeting. Since “courts should consider later protected activity in
determining whether evidence of temporal proximity satisfies the causdiment,” the Court
would begin its analysis of temporal proximity as of November 9, 2010 in any d¥amtilton

v. Geithney 666 F.3d 1344, 1358 (D.C. Cir. 2012). Because the decision to fire Ms. Gasda
made within a month of the November 9 meeting and carried out in early Jaheeeyis
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November 9, 2010 meeting, Ms. Gonda complained that Mr. Hilelson patted her on the leg and
called her “Bulnla” andthat Mr. Oliver treated thiemaleemployees differently thathemale
employeedy assigning them menial taskdSPSargueghat Ms. Gonda did not engage in
protected activity because stennot demonstrate she hatijood faith, objectively reasonable
belief that the challenged practispviolated Title VII.” SeeGeorge v. Leavift407 F.3d 405,
417 (D.C. Cir. 2007)Ms. Ganda has repeatedly emphasized that her complaint about Mr.
Oliver was rooted in his disparate treatment of female and male employeedscSbstdied
that other women in the OE complained about the type of work Mr. Oliver assignecate fem
employeesan observation corroborated by a male employee. Gonda D.D.C. Dep. athE21.
Court finds that Ms. Gonda has shown her reasonable belief that the complaveé-
assignmentsiolated Title VII2* For purposes of summary judgment, Ms. Gonda, the non-
movant, is entitled to all inferenceseeAnderson477 U.S. at 255, and the Court firtat she
engaged in protected conduct at the November 9 staff meeting.

Nonetheless, Ms. Gondteas failed talemonstratéhe existence of a genuine

disputeof material fact as tahether retaliation was the bigr cause of her evaluation and

sufficiert temporal proximity between ttaleged protected activity and the adverse material
actionsto establisha prima faciecausal connection

2L While the record reflects that Ms. Gonda believed thepkeigand “Bubula” comment were
inappropriate, she has not established that she had an objectively reasonaliteabilief
Hilelson’s conductviolated Title VIl Although she asserts that “[m]any experts in the field
believe that any touching of a female employee’s leg by a male superior wostdutersexual
harassment or gender discrimination,” she cites only an article from Qixegoom for support.
Opp’n & 7-8;id., Ex. 15. The articlediscussesvhetherthetouchingof a female employee’s leg

or thigh constitutes sexual harassmenight of a Portland, Oregon police chief's view that one
of his officersdid not engage in sexual harassment by stroking a subordinate’s leg and placing
his hand on her leg and rubbing back and folth. Not only was Mr. Hilelson’s conduct far less
obtrusive than the conduct described in the article, Ms. Gonda acknowledges that she did not
view Mr. Hilelson’s conduct asarryingany sexual connotation. Gonda D.D.C. Dep. at 110-11.
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termination Nassar 133 S. Ct. at 2533. Under the ot-standard, it is not sufficient fdus.
Gonda to demonstrate that a reasonable jury could find that retaliatory animersbgdrvisor
was a cause for thmoor performance evaluation and subsequent terminaRather,Ms.
Gondamust demonstrate that there is a genuine issue of material fact as to whalia¢ome
animus washe cause for thg@oor performance evaluation and subsequent terminafea.
Rattigan v. Holder982 F. Supp. 2d 69, 81 (D.D.C. 2013). Under a “but-for” burden of proof,
Ms. Gonda must prove thab adwerse action would have been talkkeshehadnot complained
about work assignmentdls. Gonda cannot meet this standard. The existence of unrebutted
facts about Ms. Gonda’s unsatisfactory work performance would make it impdssialgiry to
conclude that retaliatory animus was tmty cause for Ms. Gonda’s poor performance
evaluaton and subsequedischarge Ms. Gonda testified that she believed her supervisors were
laying the groundwork to fire her after the November 9 meeting becadk®ffhe sudden

after that meeting it was like | could not do anything right.” Gonda EEOC Dé&p8atThe
recod, however, contains evidence the Ms. Gonda madkesboth beforé? and aftef® the
November 9 meetingHer testimonywithout specificsdoes not demonstrate pretext in USPS’s

legitimate and nometaliatory reason.

22 SeeMot. for Summ. J., Ex. 9, 9/30/10 Visconti email (noting insufficient analysis in work
product);id., Ex. 12, 11/4/10 and 11/5/10 Manz&@iver email (identifying formatting
deficiencies in report prepared by Ms. Gonda), 10/27/10 Manz email (asking Ms. Gonda to
“clean up” formatting on report to be sent to internal customer).

23 Seeid., Ex. 11, 11/15/10 Gonda email (thanking Ms. Visttotfeedback because she “was

afraid there were [sic] going to be an error with this oige) Ex. 12, 11/15/10 Gonda email
(apologizing for an error).
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For the reasons stated, the Court concludes that a reasonable jury could not infer
retaliationin violation of Title VII from all the evidence USPS’s motion for summary judgment
on Count 1 will be granted.

C. The FLSA Allegations

Ms. Gonda alleges that stvas wrongly classifieds exempt from FLSANdis
therefore owed overtime pay becausergigeilarlyworked more than 40 hours in a we@kSPS
argues that Ms. Gonda was properly classified and asserts defenses bassdictiojuand
staute of limitations. Although the staite of limitations bars some of her claims, the Court
concludes that there is a genuine dispute of material factsrdsether Ms. Gonda was properly
classified as exempind will deny summary judgment, in part.

1. Subject Mattedurisdiction

USPS argues that th@ourt lacks subject matter jurisdiction over Ms. Gonda’s
FLSA claim because the Tucker Act vests exclusive jurisdiatidhe Court of Federal Claims
for non+tort claimsin excess of $10,008gainst the United State28 U.S.C. § 1491(a)(1), and
the“Little” Tucker Act vest®riginaljurisdiction in the federal district counf aplaintiff’s
residenceif addition tothe Court of Federal Claim$or claimsunder $10,000d.
88 1346(a)(2), 1402(a)(1). Because Ms. Gonda resides in Falls Church, VesgeGampl.
1 6, she may only file in the Court of Federal Claims or in the U.S. District Couniefaastern
District of Virginia if she claimslamages under $10,000 or in the Court of Federal Claims if her
alleged damages exceed $10,000. Th&R Scontends that this Couttbesnot have
jurisdictionover Ms. Gonda& FLSA claim regardless of imount. Ms. Gonda responttisit “a

suit against the U.S. Postal Service is not considered a suit against the UntgeddBtpurposes
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of the Tucker Act,” Compl. 1 4, aratgues thathe Postal Reorganization Act of 1970 provides
subject matter jurisdiction, Opp’n at 20.

Federal courts are courts of limited jurisdiction and “possess only that power
authorized by Constitution and statuté&Kbkkonen v. Guardian Life Ins. Co. of Afill U.S.
375, 377 (1994). They “are obliged always to ascertain whether they have subjeact matte
jurisdiction over the litigation before themReynolds v. Sheet Metal Workers, Local, 12
F.2d 221, 223 (D.C. Cir. 1981) he party claiming subject matter jurisdiction bears the burden
of demonstrating that such jurisdiction exiskhadr v. United State$29 F.3d 1112, 1115
(D.C. Cir. 2008).

Section 401 of the Postal Reorganization Act of 1970 (R#eAmMitsUSPS “to
sue and be sued its official name’ 39 U.S.C. § 401(13" Furthermore, Section 409 of the
PRA provides that the United States District Courts “shall have original but clasie
jurisdiction over all actions brought by or against the Postal Service.” 39 U.S.C. § 40%ae
provisions of the PRA create a clear grant of jurisdiction to the districtscovet suits brought
againstUSPS.Continental Cablevision v. U.S. Postal Se#d5 F.2d 1434, 1437 (8th Cir.
1991);Licata v. U.S. Postal Sen33 F.3d 259, 263 (3d Cir. 1994) (“[A]fter reviewing the
language and history of the [PRA], we hold that absent some other statutory loam, 4e@@ta)

grants district courts subject matter jurisdiction over actions to which the PastakSe a

party.”).

* USPSalsoargues that Ms. Gonda must identify a specific waiver of sovereign immunity to
bring her FLSA claim against USPS. However, y[ldunching the Postal Service into the
commercial world, and includg a sueandbe-sued clause iits charter, Congress has cast off
the Service’s cloak of sereignty and given it thetatus of a private commercial enterprise
Loeffler v. Frank486 U.S. 549, 556 (1988)
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USPSimpliesthat an action brought against the Postal Service is a claim against
the United Stateshusmandating the jurisdictional limitatiord the Tucker Act or Little Tucker
Act.® Thisisincorrect “[I]t is well settled that alaim brought against the PosS#rvice in its
own name is not a claim against the United States and thus is not governed byk#reAtut
Licata v. U.S. Postal Servicg3 F.3d 259, 263 (3d Cir. 19949ont'| Cablevision of St. Paul,

Inc.v. U.S. Poml Service 945 F.2d 1434, 144@th Cir. 1991) {inding thataction ajainst
USPS, a legal ety separate from the United Statessnot an action for damages against the
United Statesso the Tucker Act does not apphArceneaux v. U.S. Ptad Serv, No. 02-1278,
2003 WL 1936402, at *¢E.D. La.April 22, 2003) (surveying cases and holdihgt“the
Tucker Act does not apply because the Postal Service is not the United)StistesGonda
brought her FLSA claim agnst USPS in its own name.e@ausdJSPS is not the United States,
the Court concludes that the Tucker Act does not apply and dhid Bas subject matter
jurisdiction over Ms. Gonda’s FLSA claims under 39 U.S.C. § 409(a).

2. Classification

FLSA requires employers to pay overtime compensation at a rate of one and one-
half times the regular rate of pato employees who work more than forty hours in a workweek
unless such employees are exempt under the law, such as being “employed in a bona fide . ..
administrative capacity.” 28.S.C. § 213(a)(1). Under Department of Labor regulations, an

“‘employee employed in a bona fide administrative capacity” is one (1) whagersated on a

25 USPS argues that the jurisdictional limit stated\ibey v. United Stateg45 F.3d 1363, 1369
(Fed. Cir. 2014)-that the “the Tucker Act applies to a claim against the government under the
monetarydamages provision of the FLSA applies to USPS employeek citesWest v.

Potter, 540 F. Supp. 2d 91 (D.D.C. 2008) as support. AlthoughistCourt held that the

Court of Federal Claims had exclusive jurisdiction over plaintiff's breaAchmtract claim
againstUSPS theWestCourt did not consider whetheiSPSwas the United States for purposes
of assessing jurisdiction.
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salary basis at not less than $455 per week, (2) whose “primary duty is the paderof office

or nonmanual work directly related to the managetmrgeneral business operations of the
employer or the employer’s customers,” and (3) whose “primary duty inclbdesercise of
discretion and independent judgment wikpect to matters of significante9 C.F.R.

8§ 541.200(a). An employee’s primary duty means the “principal, main, major or most importa
duty” performed.ld. 8§ 541.700(a). Any exemption must be narrowly construed and “the
employer bears the burden of proving that an employee is exedgote's & Associates, Ing.

D.C, 642 A.2d 130, 133 (D.C. Cir. 1994) (citidpho Sheet Metal Works, Inc. v. Wjrd83

U.S. 190, 206 (1966)):Whether an employee is exempt is determined by the employee's actual
work activities, not by the employer's characterization of thgseities through a job title or job
description.” Hunter v. Sprint Corp.453 F. Supp. 2d 44, 51 (D.D.C. 20@6&}ation omitted.

There is no question that Ms. Gonda’s position satisfiecelaeysest. Itis
undisputed that Ms. Gonda earned a salary of $99,000 annually during her time at USIRS, wel
excess of the $455 per week required for the exemption. 29 C.F.R. § 541.200{ay(&)\er,

Ms. Gonda argues that USPS has not met its burden of proving tlzatinvork activities
pertained t@dministrativefunctions or involved the exercise of discretion or independent
judgment. She testified that her daily work consisted of menial tasks, such estdataork.
Although she was “hired to come there to work and mak[e] decisions about whether or not a
position is classified properly,” Ms. Gonda testified that “instead I'mdskelo something like
download . . . information to an Excel spreadshee. and I'm . . . told by a noexempt
employee to fill in the blanks.Gonda D.D.C. Depat 8381. She explained thafj]t's not

work that I'm making an independent judgment on whether or not this number needs to be

changed.I'm being told to change the number. That's not the sare.at 120. She also stated
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she was “asked to import information and download it into a spreadsheet, and . . . asked to go
make copies of things” and basically did “data entry wotk.”at 86, 107.

USPSprimarily cites Ms. Gonda’s description of the OE office, Ms. Hepner’s
generalizedlescription of the workypically done by OE analysts, and Ms. Gonda’s LinkedIn
Profile. SeeStatement of Facts 1914. None of these sources establisimbsitwork Ms.
Gondaactually performegdas opposed taHe employer's characterization of those activities
through a job title or job descriptionHunter, 453 F. Supp. 2dt51.

Becausdhere is a genuine disputématerial fact as to whether the
administrative exemption applied Ms. Gondasummary judgmendn Count 4 will be denied.

3. Statute of Limitations

UnderFLSA, the statute of limitationseriodis two years, “except that a cause of
action arising out of a willful violation may be commedaethin three years after the cause of
action accrued.” 29 U.S.C. § 255(a&.violation is willful when “the employer either knew or
showed reckless disregard for the matter of whether its conduct was prohybitedstatute.”
McLaughlin v. Richland Shoe Cd86 U.S. 128, 133 (1988).

USPS argues that Ms. Gonda’s FLSA claim is subject to ayéao limitations
period, thereby barring any claim for overtime worked more than two yefare idovember 1,
2012, when Ms. Gonda filed the Complaiftespite testifyinghat she does “not believe that
[her position] was intentionally misclassifigdMot. for Summ. J.Ex. 2, Gondd.D.C. Dep
(Def.)at92, Ms. Gondargues that USPS acted with reckless disregard in classifying her as
exempt from the FLSA.

There isno evidence on the recotd support Ms. Gonda’s argumehat USFS

willfully violated the FLSA. A USPS Order Classification Specialist testified that the
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determinatiorof whether a position islassified as exempt and me#te administrative
exemption is made as follows:

[W]e collect job information from subject matter experts, and we

evaluate the task, the duties and responsibilities, the particular

knowledge, skills and abilities that are needed to perform those

tasks and duties, and some of that information is summarized in a

job description, but when we make determinations we take into

consideration all of the information that is gathered during the

course of the job analysis.
Opp’n, Ex. 18, Adam Taylor Deposition. USPS prepared a standard job descriptios for t
position Ms. Gonda occupied, a grade level 23 senior organization classification and
management analysh September 2008, well before Ms. Gonda was hired. Mot. for Summ. J.,
Ex. 30 [Dkt. 20-1] Job Description. The description sets forth the numerous analytiealadut
that position, including

the identification and resolution of customer human resources

issues and needs; the definition and development of customer

organizational, position, and staffing requirements, and the

development and implementation of organization structure; job

evaluation; and position management programs in support of
customer business, operational, and strategic objectives.

Ms. Gonda testified that a USPS attorney, in the course of a presentation on FLSA
classificationdeterminations, commented that a number of people occupying positions with
salaries of $99,000 or less were classified as exempt but were actuallynpegfoorexempt
work and that there was a history of misclassification isauelSPS Gonda D.D.C. Dep at 157,

160. However, he fact that somenspecified positions an organization as large dSPS may
have been misclassified does not show that USPS acted with knowledge or recldgssddis
to Ms. Gond& own job. In view of USPS’s standard mtices on determining FLSA

exemptions and thenticipated demandsf Ms. Gonda’s position, Ms. Gonda has not shown that
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if her job were misclassified, it was due to a willful violation of FLSh other words, her
position as formally described might well have been exempt from FLSA, but Ms. Goués a
that her actual duties were more mundane. Her overtime claims are subjeebtgear
limitations periodso that allclaims for overtimgayprior to November 1, 2010 are barred.
IV.  CONCLUSION

For the foregoing reasons, the Court will grant USPS’s Motion for Summary
Judgment [Dkt. 16] as to Counts 1, 2 and 3 and will deny USPS’s motion as to Count 4.
Judgment on Counts 1, 2 and 3 will be entered in favor of USPS. Ms. Gonda’s EBirS#far
overtime pay prior to November 1, 2010 are bar&anemorializing Order accompanies this

Opinion.

Date:February 11, 2015 /sl
ROSEMARY M. COLLYER
United States District Judge
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