DEFENDERS OF WILDLIFE et al v. SALAZAR et al Doc. 68

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEFENDERS OF WILDLIFEgt al,
Plaintiffs,
V. Civil Action No. 12-1833 (ABJ)

SALLY JEWELL, et al,

N N N N N N N N s

Defendants.

THE HUMANE SOCIETY OF
THE UNITED STATESeet al,

Plaintiffs,

consolidated with
Civil Action No. 12-1965 (ABJ)

V.

U.S. FISH AND WILDLIFE
SERVICE,et al,

N N N/ N N N N N N N N N

Defendants.

MEMORANDUM OPINION

This case concerns the government’s decision to rethevgray wolf in Wyoming from
the endangered species ligelaintiffs Center for Biological Diversity, Defenders of Wildlife,
Fund for Animals,Humane Society of the United States, Natural Resources DefenseilCoun
and Sierra Club in this consolidated casehallenge theSeptember 30, 2012 decision of the
United States FishndWildlife Service (FWS” or “the Service”) taemovethewolves fromthe
list under theEndangered Species ACESA” or “the Act”). SeeFinal Rule: Remoal of the

Gray Wolf in Wyoming fom the Federal List of Endangered and Threatened Wildlife, 77 Fed
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Reg. 55,530 (Sept. 12012) (“the 2012rule”). The 2012rule transferred management tbfe
gray wolfin Wyomingfrom federalcontrol to state controlld.

Plaintiffs have movedfor summary judgmeniand they maintain thahe decision was
arbitrary and capricious becaugéyoming’s regulatory mechanisms are inadequate to protect
the species, the level of genetic exchastgawvn in the record does not warrant delisting, and the
gray wolf is endangered within a significant portionitefrange. PIs. Mot. for Summ. J[Dkt.

# 48] (“Pls.” Mot.”) andPIs.” Mem. of P. & A. in Supp. of Mot. for Summ. J. [Dkt. 48-1]
(“Pls.” Mem?).

The Courtwill grant plaintiffs’ motion for summary judgmeim part and deny it in part
and remand the matter backthe agency because it findsatthe Service could not reasonably
rely onunenforceableepresentationwhen it deeme#Vyoming’sregulatory mechanisms to be
adequate.Given the level of genetic exchange reflected in the re¢bedCourt will not disturb
the finding that the species has recovered, iamdll not overturn the agency’s determination
thatthe species iaotendangered or threatened within a significant portion of its rangeth&ut
Court concludes that it was arbitrary and capricious for the Service to retiieostate’s
nonbinding promises to maintain a particular number of wolves wheaviability of that
specific numerical buffer was such a critical aspect of the delisting decision.

BACKGROUND

Statutory Background

Congress passed the ESA in 1973 “to provide a means whereby the ecosystems upon
which endangered species and threatened species depend may be conserved, [and] to provide a
program for the conservation of such endangered species and threateried."sp16U.S.C.

81531(b). An “endangered species” means any species that is “in danger atiaxtin



throughout all or a significant portion of its ragigevhile a “threatened speciesneans any
specieghatis “likely to become an endangered species within the foreseeable future throughout
all or a significant portion of its rangefd. § 1532(6),(20). The Secretaries tie Interior and
Commerce areequiredto publish and maintain a list of all species deiaed to be endangered
or threatened.ld. 8 1533(c)(1). “The Secretaries have delegated this authority to FWS and the
National Marine Fisheries Service, depending on the species at’ issnerte Polar Bear
Endangered Species Act Listing and Section R(d¢ Litigation 709 F.3d 1, 3 (D.C. Cir. 2013),
citing 50 C.F.R. § 402.01(b).

The decision to lisbr delist a species under the ESA is governedeotion 1533 of the
Act. That sectionsets forthfive factorsthe agencymustconsider when determining whether a
species is endangered or threateng@) the present or threatened destruction, modification, or
curtailment of its habitat or rangéB) overutilization for commercial, recreational, scientific, or
educationalpurposes;(C) disease or predationD) the inadequacy of existing regulatory
mechanisms; of(E) other natural or manmade factors affecting its continued existence.
16 U.S.C. 8§ 1533(a)(1).The agency must base its decision to list or delist a spt=nksy on
the basis of the best scientific and commercial data available . . . afteictiogd review of the
status of the species and after taking into account those efforts, if any,nbede by any State
or foreign nation . .to protect such species, whether by predator control, protection of habitat
and food supply, or other conservation practices . 1d..8 1533(b)(1)(A).
I. Factual and Procedural Background

A. Gray Wolves

Gray wolves have a complex and contentious higtotiie American wstand rorthern

Rocky Mountain (“NRM?”) region. Federal and state legislators and regulators have endeavored



to harmonize demandthat theymamage the gray wolf population witkfforts to maintain
species viability as required under th8A See, e.9.16 U.S.C. 8§ 1533(a)(1); 77 Fed. Reg.
55,530 Wyo. Stat. Ann. 83-1-103 (2013) The geographic range of the speaese spanned
nearly all of North America, but its reach and populatienlined over timeSee77 Fed. Regat
55,535;PIs.” Satement of FactfDkt. # 482] (“Pls.” SOF”) § 4. This wasdue in large part to
humaneaused mortality of wolves, which remains “the most significant factortadtethe long
term conservation status of the wolf population.” 77 Fed. Reg. at 55,553. By 1930, gray wolves
were largely exterminated in the westémited States.Pls.” SOF  5fed.Defs.” Satement of
Facts[Dkt. # 56-1] (“Fed. Defs.” SOF")] 8 The most recent data suggests that theraawne
1,774 gray wolves and approximately 109 breeding pairs in the northern Rocky Mounitain reg
77 FedReg. at 55,552; Pls.” SOF | 1Eed. Defs.” SOF 23.

Since the federal government has been involved witanagingthe gray wolf as an
endangered species in and around Wyonfamglecadesthe traits and habitat of the gray wolf
have been extensively researchedayGvolves prey primarily on medium and large mammals
including elk, various species of deer, and othrge hoofed mammals. 77 Fed. Reg. at 55,535.
They live in roamingpacks that can includeom two to twelvewolves, and each padipically
includes a breeding paidefined asa male and female wolf capable of breeding offspritdy.
Litters are usually born in Aprilandin most yeas, eighty percent of pups survive until winter
Id.

B. Federal Management of the Gray Wolfand Delisting in the Northern Rocky
Mountain Region

1. Recovery Efforts
The Service first designated tigeay wolf in the northern Rocky Mountain regioas

endangeredinder the Act in 1973, and in 1980dievelopeda recovery plarior wolves in the



region 77 Fed. Regat 55,531 PIs.” SOF { 8; Fed. Defs.” SOF { 8n 1987, FWSdentified
three recovery areas in the NRM most likely to support a recovered wolf population:
northwestern Montana, central Idaho, ahe@ Yellowstone National Park ¥NP”) areaof
northwest Wyomingd. Fed Defs’ SOF { 10 citing AR 309 at 699597, 7027 Pls.’ SOF 8.
The Service also establishedexoverygoal of a minimum of terbreeding pairs- defined as
two wolves ofthe opposite sex andf anage capable of producing yourgor a minimum of
three consecutive yeairseach of the three recovery argias a total of thirty breeding pairs. 77
Fed. Reg. at 55,536ed Defs! SOF § 10 PIs.”SOF 1 8
In 1994, the Service reviséte NRMrecovery goal It revisedthe definition of breeding

pair’ and adde@ genetic exchangeomponent to the numeric recovery goal

Thirty or more breeding pairs comprising some 300+ wolves in a

metapopulation (a population that exists as partially isolsttd of

subpopulations) with genetic exchange between subpopulations should
have a high probability of long term persistence.

1 Northwestern Montana is comprised of Glacier National Park; the Great Belr, B
Marshall, and Lincoln Scapegoat Wilderness Areas; and adjacent public and fandge
Central Idaho is comprised of SelwBitterroot, Gospel Hump, Frank Church River of No
Return, and Sawtooth Wilderness Areas; and adjacent, mostly federal, landsYNFharea
includes the AbsarokBeartooth, North Absaroka, Washakie, and Teton Wilderness Areas; and
adjacent public and private lands. 77 Fed. Reg. at 55,536.

2 Federal d&endants filed the administrative record for this case on May 9, 2@k
Notice of Filing Administrative Record [Dkt. # 40]. Documents in the recormatingl to the
2012 delisting rule are Bates stamped with the “WY20p2ecursor followed by the Bate
number. When referring to a document in the administrative record, the Court wikiRsarid

the Bates number of the document.

3 It redefined breeding pair to mean an adult male and an adult female wolf that have
produced at least two pups that survived until December 31 of the year of their birth, during the
previous breeding season. 77 Fed. Reg. at 55,536.
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77 Fed. Reg. at 55,536eeFed Defs.! SOF | 2; Pls: SOF 9. The Service indicatethat it
would be preferable if thigenetic exchange wer® be natural, buit authorizedhuman
assistance if necessary7 Fed. Reg. at 55,536-37.

The Service also designated two “nonessential experimental populatimerseeoeas”
under gction 10(j) of the ESA to facilitate recoveampd reintroduction efforts, one of which was
the Greater Yellostone Area (“GYA”). Fed. Defs.” ®F  11. The GYA recovery area
includes portions of southeastern Montana, eastern ldaho, and northwestern Wyoridigginc
Yellowstone National ParlGrand Teton National Park, wilderness areas, forest land, and other
public and private lands. 77 Fed. Reg. at583. The GYA comprises “one of the largest
contiguous blocks of suitable habitat within gmerthern Rockidsregion.” 77 Fed. Regat
55,577 Pls.” SOF | 12seeFed Defs. SOF Y14.

In 2000, he NRM wolf populationreached the recovery godlthirty breeding pairand
300 wolvedor the first time 77 Fed. Reg. at 55,531. In 2002, FWS conducted a peer review of
the 1994 recovery plan, whiateaffirmed the plarand its recovery goals 77 Fed. Reg. at
55,537 After 2002,the Service began looking at individusthtesas well asthe prevously
identified recovery areatb mesure progrespecauseMontana, Idaho, and Wyomingach
containthe “vast majority of one of theriginal three core recovery arga 1d.; seePls.” SOF
9; Fed Defs.! SOF 116.

2. The 2003 Rule and Efforts to Delist in Wyoming

In 2003, after findingthat gray wolf populations had recovered from the threat of
extinction, FWS reclassified and delisted the gray wolf incrementally sadtose distinct
population segments (“DPSs”). 77 Fed. Rap55,531,citing 68 Fed.Reg. 15,804 (Apr. 1,

2003) Thisfinal rule waschallenged and overturnedd. Thecourtsfound that it was improper



for the Service to downlistom endangered to threateneatire population segmentsisednly
onthe viability of a core populationld., citing Defenders of Wildlife v. Segg’Dep’t of Interiog
354 F. Supp. 2d 1156, 1172 (D. Or. 200%xt’l Wildlife Fed’'n v. Norton 386 F.Supp.2d 553,
566 (D. Vt. 2005).

Also in 2003, the Service published an advanced notice of edpwilemaking specific
to the western DPSwhich includes the northern Roclountain regionstating its intent to
delist the species because the recovery goal had been satisfied. 77 Fed. &8l atittng 68
Fed. Reg. 15,876 (Apr. 1, 2003). The notice explained that delisting vemulate the Servic®
consider threats to the species and what the states would put itopdaitiresshosethreats. Id.

In 2004, FWS determined that Idaho’s and Montana’s wolf managgstargmet the baseline
requirements for delisting, but Wyoming’s did ndtl. Wyoming challenged this rul@ court,
but the case wagsolvedon procedural grounds. 77 Fed. Reg. at 55,531-32.

Following this, in 2005, Wyoming petitionedthe Serviceto delist the gray wolf by
recognizing a separate DR& the northern Rocky Mountain regiory7 Fed. Reg. at 55,532.
The Servicedenied this petitiorbecauseat found thatWyoming’s 2003 measures still did not
provide adequate protection for its portion of the wolf populatida., citing 71 Fed. Reg.
43,410 Aug. 1, 200§. Wyoming contested this finding in federal court, but the challenge was
rendered moot in 2007, after the state amended its regulations and managemedt plan.

3. The 2008 Rule

Upon review of Wyoming’s revised statutes and regulaibh8S promulgated a final
rule recognizing the northern Rocky Mountain DPS detisting the gray wolf in the NRM, this
time including Wyoming.Id., citing 73 Fed. Reg10,514(Feb. 27, 2008jthe “2008 rule”). A
number of environmental groups challendgieel 2008rule in federal court, and tHe.S. District

Court for the Districtof Montana enjoined the rule on grounds that FWS’s approval of
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Wyoming’'s wolf management plan was arbitrary and capricidsfenders of Wildlife v. Hall
565 F. Supp. 2d 1160, 1174-75 (D. Mont. 2008) (granting preliminary injunction becdasle of
of evidence of genetiexchange betweewolf subpopulationspbecause Wyoming did not
commit to manage for 15 breeding paaadbecause the state’s trophy game andeere wolves
are managed as game aninglbject to mortality quotas, was not fixed or permgnéerhe gray
wolf reverted back to federal protection under the ESA for the entire B&M result See77
Fed. Reg. at 55,532.

4. The 2009 Rule

Following the courtruling, PNS initiated another rulemakingand in 2009 it
promulgated a ruldelistingthe gray wolf in Idaho and Montana but mo¥Wyoming Id., citing
74 Fed. Reg. 15,123\pr. 2, 2009)the “2009 rule”) Theagencyagain found Wyoming’s wolf
management plarto be inadequate to me&SA delisting recovery requirements, and it
recommended that the entire state be designated as a “trophy gartfe late&ed. Defs.” SOF
1 26 PIs.” SOF 119. Environmental groups challengedetl2009rule, and the U.S. District
Court for the District of Montangacated it 77 Fed. Reg. at 55,53Refenders of Wildlife v.
Salazar 729 F. Supp. 2d 1207228 (D. Mont. 2010)(holdingthatthe agency could not delist
the species for only part of the DPSFdlowing this decision Congess passed legislation
requiring FWS to eissue the 2009 rule77 Fed. Reg. 55,5333; Fed. Defs.” SOF 27. FWS
complied,deliging the species in Idaho and Montana and leaving Wyoming as the only NRM
state subject to ESA management requiremeii.Fed. Reg. at 5533, citing 76 Fed. Reg.

25,590 (May 5, 2011).

4 Wolveslocated in a designatetiophy gameareamay be hunted as regulated by the
Wyoming Game and Fish Commissions and Wyoming Game and Fish Department, which
provide for methods of take, hunting seasons, and numbers of wolvearibhat killed. 77 Fed.
Reg.at 55,535, 55,558see alsdPls.” SOF { 19 (explaining that wolves in the trophy game area
are subject to regulated hunting seasons, bag limits, and authorized hunting )nethods
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At the same time, Wyominghallengedhe fact that it was not delisted 2009 and the
U.S. District Court for the DistrictfoNyoming ruled in favor of Wyoming.Wyoming v. U.S.
Dept. of Interior, 2010 WL 4814950Nos. 09CV-118J, 09CV-138] at *45(D. Wyo. Nov. 18,
2010. The courtrejected the Service’s recommendation that the whole state be designated a
trophy game areandit remanded the rule back to the agency to reconsider whatymning's
regulatory framework would maintain its share of a recovered wolf population andigrovi
adequate genetic connectivithd.; 77 Fed. Reg. at 55,533.
5. The 2012Rule
In light of the 2010 decisionfrom the District of Wyormg, FWS and Wyoming
embarked on an effort to establishregulatory regime within the statbat would support
delisting. 77 Fed. Reg. at 55,533Thar discussionsnvere designedo addressa series of
concernsdentified by the Service:
(1) The size and permanency of the Trophy Areac@iflicting language
within the State statutes concerning whether Wyoming would mafwage
at least 15 breeding pairs and at least 150 wolves, exactly 15 breeding
pairs and 150 wolves, or only 7 breeding pairs and 70 wolves; and (3)

liberal depredation control authorizations and legislative mandates to
aggressively manage the population ddaavminimum levels.

Wyoming revised its statutes and regulatiassa result It amended its statutes to make
the “trophy game aréa— where wolves would be managed as game aniauads subject to
regulated hunting- permanent in the northwest portion of the staté. It also amended its
statute to require the statt‘reasonably ensure at ledesh (10) breeding pairs of gray wolves
and a total ot leastone hundred (100) individual gray wolves are located in this state outside of

Yellowstone National Park and the Wind River Indian Reservation at the end of tkatcurr



calendar yeat Wyo. Stat.Ann. § 23-1-304(g) 77 Fed. Regat 55,535. Further, he gate
revised its regulations governing the taking of wolves. 77 Fed.aR8§,535.

In light of theseamendmentson October 5, 2011he Service issued @oposedule to
delist the species in the staté7 Fed. Reg. at 5543, citing 76 Fed. Reg. 61,782 (Oct. 5, 2011)
Fed. Defs.” SOF 34 As part of this process, the Service commissioaedird-party peer
review of the proposed rule, which involved five independently appointentsts who
conductedwo reviews 77 Fed. Reg. at 55,54@&ting AR 855; AR 718-852; AR 853-953.

The first review of thenewly enacted laws and regulatsgeroduced a set of conflicting
opinions. Three of the five scientists found that Wyoming’s framework “followed thensific
literature and appropriate standards.” AR 85Bwo dissenting scientist®r. Mills and Dr.
Vucetich,foundthe references the state’s materiak® a minimum population “bufferdbove
the minimum number of wolves to be protecpedblematic because thhuffer was vague and
undefined. AR 860.Additionally, Dr. Vucetichcontended that the pldackeddetail. AR 861.
The peer reviewncluded a recommendation that Wyoming “fully explain how a monitoring
program would allow swift corrective action to halt harvest . . . in the absereesmécified
numerical buffer.” AR 862.

Wyoming respondetb the initial peer review by issuiran Addendumto its Wyoming
Gray Wolf and Management Plan (“the AddendumBed. Defs.” SOF 13 AR 878. The
Addendum is a nine-page docum#rdtdescribes the state’s intention to consider various causes

of wolf mortality in population management. 77 Fed. Reg. at 55,600; AR88%7 It was

10



presented as a “clarification” of the state’s “conimin{ to manage for a recovered, stalaled
sustainale wolf population.” AR 878.

The peer reviewershen conducted a second review that focusetherAddendum. R
866. This reviewaddressedsolely. . . whether the major issues previously raised by the panel
have been sufficiently addressedd. (emphasis in original). Responses frifra second review
split along the same lines as tfiesst. The same three scientistého approvedWyoming’'s
frameworkin the first reviewwere “fully assuretl upon reviewing the Addendurfthat the
documents are wepirepared, based on the best available science (with a few minor suggested
additions), and will support continued recovery of the populatiohR 855; Fed. Defs SOF
1 39. Drs. Mills and Vucetichook issue withthelack of a specific numeribuffer asin the first
review, and Dr. Vucetichmaintained his positiothat the risk involved was undefined and that
amendments to the state’s wolf management programagsmeetic andackeddetail. AR 86%
62.

FWS incorporated Wyoming amendmentsind peer reviewinto its proposed ruleand
provided for a public notice and commeariod. 77 Fed. Reg. at 55,543 he 100-day period

concluded before Wyoming'sreendmentsvere finalized, so FWS reopened public comment on

5 The Addendum includes five primary components: (1) buffer management; (2) adaptive
management; (3) getics monitoring and management; (4) wolf mortality management; and (5)
humaneaused mortality rate estimation. AR®B83. Part 1 of the Addendum provides that “a
positive buffer is inherently built into [the] management and decision making pestessl

lists several reasons why maintaining a recovery level wolf population &ilhkdhe state’s
interest and capacity. AR 87880. The state’s adaptive management plan, discussed in Part 2,
refers to the state’s procedure for making annual adjustments to huntingrepsdiiring each
“annual season setting process.” AR 881. Part 3 of the Addendum discusses theostiate’s g
monitor and continually address the wolf population to uphold a minimum threshold of genetic
connectivity across subpopulations. Parts 4 and 5 pertain to managing wolf moatabktyand
emphasize the state’s ability to limit wolf mortality through regulatiofor example, by
restricting hunting permits if necessary. AR 883.
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May 1, 2012 forfifteen days. Id. FWS received gproximately250,000 commentsandit has
stated that igave ‘the same review and consideratitmall comments.77 Fed. Recat55,545.

Ultimately, FWS concluded that the changesto the state’sregulatory framework
suppored delisting the gray wolf in Wyoming See, e.g.77 Fed. Reg. at 55,545, 55,569
55,552-53 (pointing tothe establishment of permanent trophy area, the seasonal expansion of
thetrophy area to protect dispersing wolvéee commitment tameetingthe minimum recovery
goal andto maintain a buffer above these minimum leygilensto monibr and manage to
provide adequate levels of genetic excharegel changes to the statelefenseof-property
regulationg. The Service explainetthat, “on the wholewe expect the statewide wolf population
in Wyoming will be maintained well above minimum recovery lsyeand that earlier concerns
had been remedied77 Fed. Reg. at 55,533t published the 2012 finaule at issue here on
September 12012. 77 Fed. Reg. 55,530.

C. Procedural History

On November 13, 2012, plaintifis Defenders of Wildlife v. Salazak2-cv-1833,filed a
complaint in this Court challenging the2012 delisting rule andseeking declaratory and
injunctive relief. On December 7, 201Zanother set oplaintiffs filed Humane Society v. U.S.
Fish and Wildlife Servigel2-cv-1965 seeking the sanrelief. The two casewere consolidated
on December 21, 2012. Dec. 21, 2012 Orfdekt. # 12]. On April 29, 2013, the Court
permitted the Safari Club International atite National Rifle Associationto interveneas
defendants Apr. 29, 20130rder [Dkt. # 33] On May 3, 203, it permittedthe State of
Wyoming to intervenas a defendantMay 3 Order, 2013[Dkt. # 37]. And onMay 9, 203, it

permittedthe Rocky Mountain Elk Foundatioto interveneas a defendantMay 9, 208 Minute
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Order. Finally, an July 17, 2013the Court grantedhe Wyoming Wolf Coalitiorpermissiono
participate as amicus curiaduly 17, 201®rder[Dkt. # 57].

On June 3, 2013, lqntiffs filed a motion for summary judgmerdrguingthat FWS
violated its obligations under the ESA, that the 2@lle should be set aside, and that ESA
managemenbf the gray wolf in Wyoming should be reinstatedPls’ Mot. Defendants
Secretary of the Interior Sally JewIFWS, and FWS Director Dan Ashe oppo$lee motion
Fed. Defs.” Mem. in Opp. to PIs.’ Mot. for Summ. [Dkt. # 56] (“Fed. Defs.’ Opp.”).
Defendantintervenor the State of Wyomiragso oppose the motion Def.-Intervenor State of
Wyo. Opp.to PIs.” Mot. for Summ. JDkt. # 58] (“Wyo. Opp.”) Defendanintervenorsthe
National Rifle Association of America, Rocky Mountain Elk Foundation, bwed Safari Club
Internationaland amicus curiae thé/yoming Wolf Coalition 2013iled briefs opposing the
motion. Def:Intervenors Safari Club Int’l, Nat'l Rifle Ass’n, and Rocky Mountain Elk Found.
Opp.to Pls.” Mot. for Summ. J. at ZDkt. # 60}, Br. of Amicus Curiae Wy. Wolf Coalition
2013[Dkt. # 61]. Plaintiffs filed a consolidatereply to all the opposition briefs on August 20,
2013. PIs.” Replyin Supp. of Summ. J. [Dkt. # 641PIs.” Reply”). The Court heal oral
argument on the motion on December 17, 2013.

STANDARD OF REVIEW

Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter ofFkv.R. Civ. P.
56(a). The party seeking summary judgment bears the “initial rabpityf informing the
district court of the basis for its motion, and identifying those portions of the plsading

depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if

6 Sally Jewell has replaced Kenneth Salazabewetary of the Interior and is substituted
for her predecessor in office pursuant to Federal Rule of Civil Procedure 25(d).
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any, which it believes demonstrate the absence of a genuine issue of matetialCiactex
Corp. v. Catrett 477 U.S. 317, 323 (1986) (internal quotation marks omitted). To defeat
summary judgment, the nanoving party must “designate specific facts showing that there is a
genuine issue farial.” Id. at 324 (internal quotation marks omitted). The existence of a factual
dispute is insufficient to preclude summary judgmeftderson v. Liberty Lobby, Ine&77 U.S.

242, 24748 (1986). A dispute is “genuine” only if a reasonable-faxcter could find for the
non-moving party; a fact is only “material” if it is capable of affecting the ouwe of the
litigation. Id. at 248;Laningham v. U.S. Nay\813 F.2d 1236, 1241 (D.C. Cir. 1987). In
assessing a party’s motion, the court must “viesvftitts and draw reasonable inferences ‘in the
light most favorable to the party opposing the summary judgment moti8cott v. Harris 550

U.S. 372, 378 (2007) (alterations omitted), quotihgted States v. Diebold, In(369 U.S. 654,

655 (1962) (pecuriam).

Listing determinationgnade under the Endangered Species Act are subj¢atlitmal
review under tB Administrative Procedure Ack U.S.C. § 706see alsoAm. Wildlands v.
Kempthorne530 F.3d 991, 997 (D.C. Cir. 2008)'he Services listing determination is subject
to review under the APA . . . .")Under the APA, a court must “hold unlawful and set aside
agency action, findings, and conclusions” that are “arbitrary, capricioufjuse af discretion,
or otherwise not in accordance with law,” 5.U.S.C. 8 706(2){Axxcess of statutory authority,

8 706(2)(C);or “without observane of procedures required by 1&g 706(2)(D). But the scope

of review is narrowSee Motor Vehicle Mfrs. Ass’'n of U.S., Inc. v. State Farm Mut. Awgo. In
Co., 463 U.S. 29, 43 (1983)An agency’s deision is presumed to be validge Citizens to
Preserve Overton Park, Inc. v. Vo|p)1 U.S402, 415 (1971)anda court must not “substitute

its judgment for that of the agencyState Farm 463 U.S. at 43.A court must be satisfig
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though that the agency has examined the relevant data and articulated a satisfactory explanati
for its action, “including a rational connection between the facts found and the chadze”
Alpharma, Inc. vLeavitt 460 F.3d 1, 6 (D.C. Cir. 2006) (citations omitted) (internal quotation
marks omitted).
ANALYSIS

Plaintiffs allege that the decision to delist the wolves in Wyomiag made in violation
of the Endangered Species Act, and thatsitarbitrary, capricious, and otherwise not in
accordance with lawTheychallengehe 2012rule on three broad ground$1) that Wyoming’s
stautory and regulatory regime lisgally inadequateinder the ESAandthat it was arbitrary and
capricious for the FWS tbnd it to be acceptablg?) that wolvesn the Greater Yellowstone
Area face an ongoing threat of inadequate genetic connectivitpther northern Rocky
Mountain wolves and therefore are not eligible to be delisded; (3) that FWS incorrectly
determired that wolves are not imperiled throughout a “significant portion” of theirerang

l. Wyoming’s Existing Regulatory MechanismsAre Not Adequate

Section1533(a)(1) of the ESA requires the Serviceatermine whether any species may
be endangered or threatened due to, among o#asons;the inadequacy of existing regulatory
mechanisms.” 16.S.C. 81533(a)(1)(D). Plaintiffs contend the{yoming’s regulatory
mechanismswhich havegoverred gray wolves in the statgince the2012rule took effect are
inadequate becaudbey do not call for the maintenance af enforceable buffer over the
minimum wolf population that Wyoming boundto maintainunder state law Pls.” Mem. at
13-17. They alsa@ontendthat the state’s laws governing lethal take permits, including permits
for the taking of wolves that causdanage to private property, are flawed because they do not
authorize the state to withhold permits in the event the population falls below the minimu

requirement Id. at 17~25. And tley assert that tlse shortcomingsaffect other aspects of the
15



state’sregulatory mechanisms, renderitige entirewolf managemenschemeto beinadequate
Id. at25-28.

The Service’sstated recovery goal for gray wolves in the northern Rocky Mountain
regionis “[t]hirty or more breeding pairs comprising some 300+ wolves in a metapopulation (a
population that exists as partially isolated sets of subpopulations) withogexatange keveen
subpopulations.” 77 Fed. Reg. at&¥. FWS divwled the overall numerigoal amonghe
three states that comprise the NRMJdaho, Montana, and Wyomirage eachiequired to have
a minimum of ten breeding pairs and 100 wolves. 77 Fed. Ré&d,%387. And because the
“numerical component of the recovery goal representsrinenumnumber of breeding pairs
and individual wolves needed to achieve and maintain recovery,” the 2009 rule reéhaires
Montana and ldaheach maintain a fifty percent bffer above theirindividual minimum
requiremerd 77 Fed. Rg. at 55,538 emphasis added). In other words, Montana and Idaho
musteach managéor at least fifteenbreeding pairs and 150 wolves. THmuffer above the
minimum recovery targetprovidesan “adequate safety margin, recognizing that all wildlife
populations, including wolves, can fluctuate widely over a relatively short periodenf tid.

In delisting thegray wolf in Wyoming, though,the Service took a different approach.
Rather tlan explicitly requiringthe state to maintain faty percent buffer above itsinimum
goal, the Service recognized the fHwt a significant pordn of wolf habitat in Wyoming falls
outside the jurisdiction of the state, in fedratontrolled park lad and Native Ameriaa
reservationsand it determined that the wolf population in those areas within the state’s borders
could serve as the buffe6o the Service setrminimumgoal for Wyomingof tenbreeding pairs

and 100 wolves-instead of the 15/150 as in Montana and Idabat explained that the wolves
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found in Yellowstone National Park and on the reservation would not be counted towards

achieving that goal.
The recovery goal requires at led€) breeding pairs and at least 100
wolves per StateThe new approach and agreement provides that this goal
is met in Wyoming outside YNP and the Wind River Indian Reservation
(large areas outside of State jurisdiction).

77 Fed. Reg. at 55,554.

The agency explained

Nearly all wolf populations in Montana and ldaho occur in areas under
State jurisdiction. Therefore, it makes sense for these States to manage for
a statewide total.In Wyoming, a substantial portion of the wolf habitat

and wolf population occurs in YNRvhere the State has no jurisdiction
.. .. Thus, it would be more difficult to manage for a statewide total.

The Servicalso concludedthough that Wyomingwould needo manage the population
in statecontrolled landsabovethe minimum requirement in order taeetthe requirement.
“Wyoming will, and must, maintain a buffer to consistently meet its minimum management
targets’ 77 Fed. Regat55,556(emphasis addedBut rather than identify a specific percentage
or numeric buffer,asin Idaho and Montanahe Serviceelied upon the representations in the
Addendumthat Wyoming intendedto manage above the minimum tardet buffer the wolf
population.
Wyoming is firmly committed to a population at least at tHesels as
reflected in State statute, regulations, and its management plan. In order
to meet these goals and allow for continued management flexibility,
Wyoming intends to manage for a population above its minimum
management targets.

77 Fed. Reg. &5,554;see alsod. (explaining thatgiven “Wyoming’s management approach

(i.e., the State’s commitment to maintain at least 10 breeding pairs and at leastN€$) wo

which the State intends to satisfy by managing for a buffer above theseumigland .. . the
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YNP wolf population’s likely future abundance . . ., the originabi®edingpair and 156wolf-
minimum management targets will rarely, if ever, be compromjsedBased on these
understandinggshe Servicdoundthat Wyoming'sregulatory schemeasadequate to secutke
numeric component of the recovery goal.

Plairtiffs challenge the agency’s reliance upon tlo@bindingrepresentations contained
in the Addendum They contend that an unenforcealBkatement of intento manage the
population abovéhe minimumcannot constitutan adequateegulatory means for achieving the
necessaryuffer, which they maintain is an integral part of the mandated recovery s/
Mem. at 14, citing 77 Fed. Reg. at 55,556.

It is important to notetahe outsethat plaintiffs arenot challengingeither the recovery
goal of thirty breeding pairs and 300 wolvés the entire NRMor the individual state goalf a
minimum of ten breeding pairs and 100 wolves Wyoming. SeeTr. at 16. They do not
dispute that Wyoming is legally obligated under its own statotesaintainat leasten breeding
pairs and 100 wolves.SeeWyo. Stat.Ann. 8§ 23-1-304(a) And, they do not challenge the
Service’s reliance on théellowstoneand Wind River reservatiopopulations to help buffer the
overall population and achieve numbers comparable to those in Montana and Idaho.

Instead, the gravamen of plaintiffshallenge is thaWwyoming has not implemented
legally enforceable commitment thatould satisly the Service’srequirementthat the state
maintaina bufferabovethe minimum requirementf 10/100 within its own territory in order to
meet that minimum requirement[W]hat we are saying is they don’t have a regulat@gime

that is sufficient to assure that they meet the goal they themselves establi$hedt’16 see

7 Plaintiffs do not dispute that the YNP and Wind River Indian Reservation will provide
some additional wolf population to theas’s minimum goalthough they contend none have
satisfied the definition of a breeding paiBeePls.” Mem.at 10 n.3 (noting that the Wind River
Reservationtypically contains a small number of wolves).
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also Tr. at 16-18 (Plaintiffs’ counsel: “[T]he Service said you mustheir word, not ours-
must have something more than 10 and 100 in the areas where Wyoming is calling the shots, not
the national parks, in order to make sure that you actually meet the 10@nd. .}. Plaintiffs
contendthat FWS should have required/yoming to enach legally binding bufferabove the
minimuminstead of relyingpn the nonbinding Addendum tensure the state withanage above
the minimum PIs.” Mem. at 14, citing 77 Fed. Reg. at 55,59@&nd they maintainthat a
statement of intent does not constitute a regulatory mechanism under tHelsAcMem.at 14-
15, citing Or. Natural Res. Counci. Daley 6 F. Supp. 2d.139, 1155D. Or. 1998)(holding
that voluntary actions ameecessarily geculativg; S.W. Ctr. for Biological Diversity. Norton
Civ. No. 98-934 (RMU/JIMF) 2002 WL 1733618at *9 (D.D.C. July 292002)(holding that the
operative question in addressing the adequacy of regulatory mechanisms und8Athe E
whether a set of regulations is concrete and specific enough to ensurewhhtnitfact be
implemented”).

FWS has explained that itdecided against requiring Wyoming to provide a specific
numeric buffer above thg minimum management targets” because any buffer will necessarily
change over time as mortality rates change in response to defisticanging hunting quotas,
and because of shifting population dynamics. 77 Fed. Reg,5653t contends that the BS
does not requir¢hat every part of the state’s managemplan fora speciede “binding and
enforceable,” and that thESA does not preclude the Service from considering management
plans and other state pronouncements about how a state will managges sifiter delisting.
Fed. Defs.” Opp. &-1Q Further,the Servicaarguesthat its reading of the statuiepermit it to
considerall relevant information bearing on sate’smanagement and regulation obpecies

including nonbinding commitmentss reasonableinder theChevrontest Id. at 7-1Q citing
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Defenders of Wildlife v. Kempthorng35 F.Supp.2d 121, 13631 (D.D.C. 2008) (upholding
FWS'’s consideration of individuamhanagemenplans on statewned lands)Biodiversity Legal
Found. v.Babbitt 943 F.Supp.23, 26 (D.D.C. 1996) (holding th&nd managemenplans are

valid considerations under Factor D, provided that the plans were in existence atethleetim
analysis is performed¥ee also Tucson Herpetological Soc'y v. Salazéé F.3d 870, 8819th

Cir. 2009) (uling thatFWS reasonably considered a conservation agreementraadagement
strategy, wher¢heagency considered both its conservation benefits and limitations® Polar

Bear Endangered Species Act Listing and Seet{dh Rule Litigation794 F. Supp. 2d 65, 112
(D.D.C. 2011); affirmed 709 F.3d 1 (D.C. Cir. 2013) (upholding decision to list the polar bear as
threatenedbasedin part, on adaptive management plans).

Meanwhile, the intervenordefendantstate of Wyomingtakes a different approach in
defending against this aspect of plaintiffs’ claim. It argues that it is gatlyerequired to
manage over the minimum requirement teh breeding pairs and 100 wolve all, and
therefore, its regulatory scheme is adeégua meet the only demands imposed by2b#2rule.
SeeWyo. Opp. a2 (“The State is not legally required to manage for a specific numeric buffer
in addition to the minimum management targets, but the State has the authority to d® so, ha
committed todo so, and will do so.”)see alsalr. at 71 (THE COURT:“Okay. So your basic
position is that our commitment to manage to 10, plus the, padets the goals, dorie.
[Counsel for Wyoming] “Correct?).

Given these conflicting contentionietCourt must first ascertaiwhat the Service
determined was required of Wyoming as a condition ofitiisting: that it maintaimat leastten
breeding pairs antl0O0 wolvesoutside Yellowstoneand the Wind River Indian Reservatjas

Wyoming assertedn oral argument andsis plainly required unde¥Wyoming state laywor that

20



it maintainmore tharnten breeding pairs and 100 wolves, as plaintiffs contéhBWS required
theformer, then there iso dispute that the state’s laws bind Wyoming to meet the mmimié
FWS required the latter as a buffer, then the Court rnoossider whethethe agencyg
determination thaiVyoming's regulatory mechanisms are adeqt@at#o sas reasonable

A. FWS required Wyoming to maintain more than the minimum recovery
population.

Based on its review of th2012 ule and the entire set of materials published in the
Federal Register explaining the delisting decisamwell as the record of this case as a whole,
the Court finds that the Service expressly relied upon its understanding/yoating would
maintain more thanten breeding pairs and 100 wolves within its jurisdiction as a necessary
predicate for the delistinglt is true that in th&012rule, the Service pointed to the state statute
that requires Wyoming to maintain “at least” ten breeding pairs and 100 wolvesd7Ré&qg.
55,535;see alsolr. at 38-39, but it did not find the regulatory scheme to be sufficient on that
basis alone. T Service announcedt the timethe 2012 ule was promulgated th&#Vyoming
will, and must, maintain a buffer to consistently meet its minimum management tdrgets
77 Fed. Regat55,556 (emphasis added).

FWS emphasized that point repeatedly in the published justification fo2Qh2 rule.
See77 Fed. Reg. at 3535 (“Wyoming agreed to maintain a population of at least 10 breeding
pairs and at least 100 wolves . . Wyoming intends to maintain an adequate buffer above the
minimum population”);id. at 55538 (“Wyoming’s wolf population will beurther buffered
because WGFD intends to maintain an adequate buffer above minimum population objections”
(emphasis addedid. at 55539 (“Wyoming also intends to manage well above these minimum
required levels”);and id. at 55555 (“Wyoming intends to meet its statutory and regulatory

standards by managing for a buffer abowertiinimum management targetsihdeed, wenthe
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Court specifically asked at oral argument whether the Servagkrelied on Wyoming's
voluntary management plans making its decision counsel forthe federal defendants
acknowledged that did.

THE COURT: . .. If you are telling me, no, in our view 10 and 100 is
sufficient as long as thésethe national parks and thenhot counted in the
10, we think thas sufficient, periofl— yJou dorit need to get to all these
nonbinding commitments about how ne& going to manage, because
we're satisfied withthe binding commitment and the paikg then why
are you spending so much time telling me how good Wyoming
voluntary plans are?Are you relying on them or are you not relying on
them?

MR. EITEL: Sorry. We are relying on the plan$o it comes down to the
state mandate of 10 and 100 in its law. And Fish and Wildlife took the
next steps, and is it likely that thegoing to be maintained in the future?
So it did look at the regulations and the management plans, and typical
Administrative Procedure Act case, making sure it has a good basis for its
decisions, a rational basis, so it did look at all the factors that were out
there. So to make the conclusion can Fish and Wildlife actually
implement this law, manage the wolf population so it never doefisy
that minimum population.
Tr. at 46-41. Thus, the Court concludes that the challenged delisting decision did in faet rest
least in part, upon the statements made by the state in the Addendum that it would begmanagi
the species to achieve a goal of more than thbresding pairs or 100 vikees mandated by state
law.

B. The Servicecannot rely solely onan unenforceable promise asa basis to
delist a ecies

Since the decision to delist is expressly premised on the state’s intentianégento
maintain a buffeabove10/100, the next questionrfehe Gurt to resolve is whethat was
proper for FWS taely on nonbindingand unenforceable representatiovigenit concludedthat
the state’s plan was adequate to ensaé thestatewill in fact maintainthe necessaryumber

of breeding pairand individual wolves.
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There is little legal authority governing this question. The government poiltsRe
Polar Bearas the “best case” in support of its position that the FWS can rely on nonbinding
assurances made by other entities as long as it has considered the entirdaset and
circumstances reasonablseeTr. at 42, 49, citingn re Polar Bear 794 F. Supp. 2dt 112;
affirmed In re Polar Bear 709 F.3d 1 (D.C. Cir. 2013). But as tistrict court noted in its
Polar Bear opinion, in that matter, the agency explicitly stated that it waisrelying on
unenforceable promises in support of its decision. 794 F. Supp. 2d atHEI@, the agency
expressly relied upon unenforceable statements of intent on an issue that walstorithe
delisting decision. And other courts in this district and elsewhere have subgestesuch
reliance would be unacceptabl

In Biodiversity Legal Foundation v. Babbi®43 F. Supp. 23, the plaintiffs challenged the
denial of a petition to list a different species of wolf as endangered under therEBAopinion
remanding the action to the agency, tirict court noed that “in multiple places, the record
makes reference to possible future actions of the Forest Service to provideusafuctthe wolf.
Although the Secretary has every right to do this, he cannot use promigespo$ed future
actions as an excuserfnot making a determination based on the existing recal.’at 26.
The court found the agency’s consideration of possible future actions to be contrary to the
statutory requirement that the agency base its endangerment determinaticis aposideation
of “existing” regulatory mechanisms, and “solely on the basis of the besttifsciemd
commercial data availableld., quoting 16 U.S.C. 81533(a)(1)(D) and (b)(1)(A).

In Oregon Natural Resources Council v. DaléyF. Supp. 2d 1139, thdistrict court
rejected the agency'’s finding that certain coho salmon were not threatenedhenBSA. The

plaintiffs attacked the decision on several grounds, including a claim that tgesiR@duld not
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have relied upon the anticipated results of the @reGoastal Salmon Restoration Initiative,
which had not yet been fully implemented and which generally involved voluntaryurasas
The court found that the agency acted arbitrarily and capriciously by ralyiog improper
factors, and as the first stepthat determination, it reviewed the statute to ascertain what types
of measures the agency could appropriately consider. The court took note ofithrelietvseen
various sections of the statute:

[O]ne section of the ESA requires the Secretary toidenive factors in

a listing decision:the fourth factor is “the adequacy of existing regulatory
mechanisms.” 16 U.S.C. 833(a)(1)(D). The next section of the ESA
requires the Secretary to consider these five factors based upon the best
available da “after taking into account those efforts, if any, being made
by any State . . to protect such species, whether by predator control,
protection of habitat and food supply, or other conservation practices,” 16
U.S.C. § 1533(b)(2)(B) . . ..

The statutoy reference to “existing regulatory mechanisms” in
§1533(a)(1)(D) is precise and unambiguous and, if standing alone, would
preclude consideration of any future or voluntary conservation efforts
which, by definition, are not “existing” or “regulatory.’However, the
language of 8533(b)(1)(B) concerning “efforts” and “other conservation
practices” is much broader and, if standing alone, would permit the
Secretary to consider nargulatory efforts.

6 F. Supp. 2d at 1153.

With respect to future actions, the court agreed with the couBiadiversity Legal
Foundationthat reliance upon future initiatives would contravene the statute sincetleven
broad language of 81533(b)(1)(B) speaks only in the present tense of “effoloising made.”
Id. at 115354. The court found the question of whether the ESA permits consideration of
voluntary measures to be more difficult, but it found:

for the same reason that the Secretary may not rely on future actions, he
should not be able to rely on unenforceable effoftissent some method

of enforcing compliance, protection of a species can never be assured.
Voluntary actions, like those planned in the futuage necessarily
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speculative. . . Therefore, voluntary or future conservation efforts by a
state should be given no weight in the listing decision.

Id. at 1155. And irCenter for Biological Diversity v. Morgenwe@&1 F. Supp. 2d 1137, 114
(D. Colo. 2004), a Coloraddistrict court also found reliance upon future promises of action by
the states to be problematic¢the law is clear that FWS cannot consider future conservation
efforts in its review of the Petition.”

The Polar Bearlitigation opinions do not stand for a contrary principle 2008, after
extensive administrative proceedings, the Service issued a final ruleategighe polar bear as
a “threatened” species under the ESAhis prompted challenges from organizatiahat took
the position that the listing was unsuppor&siwell as those that maintained that the agency had
not gone far enough. According the agency the deference required by ladisttioe court
issued a lengthy and detailed opinion evaluating each of the objections raisélueoside of
the issue, and it concluded that the decision was a reasoned exercise of this ajgsretion
based upon the facts and the best science available at the time the decision wathmade.
Polar Bear,794 F. Supp. 2d at 65.

The Polar Bearcourt devoted only one page of its 116 page decision to the question at
issue here And while it is true that the court declined to find that it was arbitrary for the ggenc
to assume that the adaptive management principles employed by most polar beasceontd
continue to be flexible enough to respond to population reductions in the fdtuae,112, one
cannot read the opinion as a decision approving FWS reliance on unenforceable assurances.
Certain plaintiffshad questioned the finding that the polar bear was not in danger of extinction
due to overharvesting, and the court stated:

[T]he Court is not persuaded that FWS inappropriately relied upon
uncertain future management actions when it reached this comclusio
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FWS expressly considered only existing mechanisms in making its listing
determination for the polar bear.

Id., quotingAR 117,284 (“[IlJn making our finding we have not relied on agreements that have
not been implemented.”). The Court of Appeals uphbkl decisionand it did not shed
additional light on this issueSee709 F.3d. 1.

In this case, the agency did not merely consider the nonbinding statements in the
Addendum as one aspect of the state’s overall regulatory schtermeaut of five of the original
peer reviewers found the regulatory mechanisms to be inadequate in the absence gfantuffe
the Addendum was submitted by the state in respohise.record reflects that FWS specifically
relied on the representations time Addendum as the basis for its conclusion that Wyoming
would do what the agency had determined that it mustnalanage above the 10/200 minimum.
The Court finds that under those circumstances, the reliance on mere assurasces w
inappropriate, and iendered the FWS decision arbitrary and capricfodéis opinion does not
go so far as to hold that the FWS may not ever consider nonbinding statements athpartof
when assessing the adequacy of a set of regulatory mechanisms as a windkethat it was
unreasonable in this instance for FWS to determine that it was necessarydaringy to

manage for more thaten breeding pairs and 100 wolves as a condition for delisting but then

8 In Greater Yellowstone Coalition, Inc., 8ervheen665 F. 3d 1015, 10331 (9th Cir.

2011), the plaintiffs raised concerns similar to those here that the Service kddupain too
many measures that were not legally binding when delisting the grizzly iBdrthe court
declined to reach thguestion of whether a voluntary, unenforceable measure could constitute a
“regulatory mechanism” under 81533(a)(1)(D); instead it ruled that even if thec&s
consideration of the voluntary and unenforceable components of thestatdticonservation

plan was error, the determination could be upheld based ugaltyl®inding components alone.
That option is not available here since the delisting decision dep&pdssslyupon the state’s
commitment to manage above the 10/200 minimum number.
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accept a plan that did not commit to thaBee Colorado River Cutthroat Trout v. Sala£88
F. Supp. 2d 191, 2698 (D.D.C. 2012) (“while the FWS cannot rely on promised and
unenforceable conservation agreements in evaluating regulatory mechanisms its
consideration of the Conservation Strategy as part of its overall assessmengaofig
management practices is not inappropriat®.”Accordingly, the Court holds that the Service’s
determination that Wyoming’s regulatory schewes adequate under the ESA vaalsitrary and
capricious**
Il. FWS’s Analysis d the Species’ Genetic Connectivitis Reasonable

As explained above, the Service’s recovery goal includes a genetic compoaédition
to the numerical components. 77 Fed. Reg. at 55&3@equiring genetic exchange between
subpopulationy. Geneticconnectivity refers to the ability of wolf packs to breed across a
designated range, and genetic exchange refers to the ability of new genes totenger in

subpopulation, whether by natumipersalor with humanassistanceto minimize “negative

9 The Court emphasizes that this ruling does not mean states cannot use flexible, adaptive
management practicesuch as setting hunting quotas or lethal take permits, in managing a
species In re Polar Bear 709 F.3d 1 (D.C. Cir. 2013) (upholding listing rtihat was based in

part on Service’s consideratiohnonbinding aspects of a regulatory framework).

10 In the Colorado River Cutthroat Troutase, environmental groups sought review of a
finding by the FWS that listing the trout species as threateneddangered under the ESA was
not warranted, and thdistrict court upheld the agency’s decision. Plaintiffs alleged that the
agency had relied improperly on the Colorado River Conservation Stratedyntary measures
undertaken in conjunction with éhstates- but in that case, unlike the case at hand, the FWS
specifically disclaimed any reliance on those agreeme&@s398 F. Supp. 2d at 207 (“In its Not
Warranted Finding, the FWS noted that the voluntary agreements under the Gmrserva
Strategy ‘do not qualify as a regulatory mechanism’ and that the FWS could notskfasging

on a ‘promised or anticipated result of conservation actions[.THe court also noted that there
was no evidence that the FWS relied on the strategy indirectly in reachtogdsision. Id.

11 Because Wyoming’s regulatoscheme is inadequate for failing legally obligate the
state to manage thepeciesat the levels FWS determined necessary to warranttidglishe
Court does not reach the questionadfetherotherprovisions within the scheme, such as those
governing lethal take permits, are adequate.
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effects of genetidrift and inbreeding depressidn77 Fed. Reg. ab5,564 see alsd-ed. Defs.’

Opp. at 26, quoting AR 232 at 41&Y (“[G]ene flow from one population to another can
maintain and substantially increase variation in local populationgf)e 2012 rule provides

that “[a]s a general rule, genetic exchange of at least one effective migrant (i.e., a breeding
migrant that pags on its genes) per generaliaualifies as sufficient genetic exchange to
warrant delisting. 77 Fed. Regat 55593. Plaintiffschallenge theéservice’sdeterminatiorthat

this standard has been naetd that wolf dispersals will diminish under state managenteist:
Mem. at 28-39.

Data in the record shothat from B92 to 2008, there were documented dispersals of five
radio-collared wolves naturally entering the Greater Yellowstone ,Atwa of which were
confirmed to have bred. 77 Fed. Re$).55593. According to FWSjt is likely that these
numberaunderstate the actudispersal and breeding numbers:

Because only 20 to 30 percent of the NRM wolf population has been
radio-collared, it is reasonable to assume several times the documented
number of radiecollared wolves likely entered the GYAOnNn average,
about 35 percent of dispersing wolves reproduce .. Because a wolf
generation is approximately 4 years, dispersal data indicate that more than

one effective migrant per generation has likely entered into the GYA wolf
population.

Id. Based on this information, FWS estimated averageof approximatelyoneanda-half
effective migrants into the GYA per generation since reintroductidn.

Genetic studies in the recosedso show that from 1995 to 2004 minimum of 0.42
natural effective migrants entered the GYA per generatidn. The 2012rule states that this
number underestimated the actual effective migrants because “only about 30 qietlteNRM
wolf population was sampléd.ld. One expertstated that the 0.42 number was “almost certainly
low by at least half.”Id., citing Hebblewite article at AR 2875 (stating the “minimum estimate

of 3-5 migrants per generatiomas the authors note, almost certainly low by at least half
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because only aluw 30% of the wolves were sampfe@nd because the wolf population has
doubled in size and expanded in space since the study ended, “even more migrampiscéed ex
at the present time”). The Serviegtrapolated the data showing 0.42 natural effective migrants
to conclude that it supported a finding of at least one effective migrant peagemeld. The
Service thus determined that the record showed sufficient genetic exchanggsty the
recovery goal.

Plaintiffs focus their challenge of the Service’s findings on the genetic studige i
record. Theyontendthat the Service’'sxtrapolationof the 0.42statisticwas impropebecause
one of the caauthors of the study that documented théstie, YNP wolf biologist Dan Stahler,
disagreed with another scientist's view that the statistic was low by at fitgspercent
Plaintiffs cite an email fronstahler Pls.” Mem. at 31, in which herote:

| suggest not using Hebblewhite et al. 2010 comment that our estimate of
effective migration/generation is low by at least 50% . . . . | am unaware
of any such data or theory to support this specific cldmother words, it
would not be necessarily accurate (certainly not based on supporting data)

to say that because we showed 3 to 5 effective migrants per generation and
we sample 30%, then there must be realliO6migrants per generation.

AR 5865.

Plaintiffs cite Carlton v. Babbitt 26 F. Supp. 2d 102, 16920 (D.D.C. 1998) and
Defenders of Wildlife v. Babhit058 F. Supp. 670, 688.D.C. 1997) in support oftheir
argument In Carlton, the court ruled it was unjustified for the Service to rely on a study
conducted on a large population of grizzly bears to make a mortality deteomifeta much
smalker population ofgrizzly bears Carlton, 26 F. Supp. 2d at 1620. The studyitself warned
that the concept of “sustainable yieldiscussedn the study “is not independent of the size of

the population in question,” and the author explained in a separate thesis why taehigu
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Servicerelied onin its determinatiorshould not be used for smaller populatioris. at 109
(internal quotation marks omitted)

In Defenders of Wildlife v. Babhitthe court ruled that FWS consistently ignored the
analysis of its expert biologists in declining to list the Canada lynx as emddrngethreatened.
958 F. Supp. at 685There, FWXeclined to list the Canada lynx under the ESA, even though
FWS’s Region 6 recommeled listing the species and even though “not a single biologist or
Lynx expert employed byhe FWS disagreed with the recommendation of the Region 6
biologists.” Id. at 676. In rejecting the §@age recommendation, tlaeting director of the
Service issued a-page memoranan that cited no scientific study or Lynx expeout merely
stateda number of conclusions that directly contradicted the conclusions of the Region 6
biologists. Id.

This caseis not like Carlton, wherethe Service used studyof one populatiorto reach
conclusions abouanother Here,the study in questiors a genetics study of the salN®M
wolves it analyzed DNA samples from 555 NRM wolves from the three recovery. areas
AR 11,355-86 And while in Carlton, the author of the study specifically warned against
applying its conclusions to a different population, here, the author of the studyizsmbthat
some extrapolation from the 0.42 number would be appropridtes safe to say that the true
number ofeffective migrants into each recovery area is more, but by how mudffigsilt to
say.” AR5865. Stahler did nadupport adopting Hebblewhite&pecific suggestion that the
estimate was low by at least fifpercentput his disagreement centered on the ability to quantify
the difference, not the fact that the data in his study was understated toegmee 'm not

saying it isn’t possible to be as high as this (or higher in recent years)abkuignstatemestike
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this that is not supported by data could create problems and | personally am artedaenf
presenting our vonHoldt et al. 2010 data this wagl.*?

Moreover, this caseis not like Defenders of Wildlife v. Babhitin which the Service
completely ignored the scientific data before it and issued a rule without any scientific
underpinnings The vonHoldt study co-authored by Stahleanalyzed DNA samplesf NRM
wolvesand found that the “population maamedhigh levels of variation . . . with low levetd
inbreeding” and “detected genetically effective dispersal among the three reaosasy’ AR
11355. Again, the issue is not whether there has been genetic exchahgew much.

The Supreme Court has held that where a determination “requires dekighof
technical expertise, [a court] must defer to the informed discretion of spensble federal
agencies.” Marsh v. Or Natural Res. Coungcil490 U.S.360, 377 (1989), quotinileppe v.

Sierra Cluh 427 U.S. 390, 412 (1976) (internal quotatiorarks omitted) Although he
“presumption of agency expertise may be rebutted if its decisions, even though based on
scientfic expertise, are not reasonedefenders of Wildlife v. BabhitB58 F. Suppat 679,

citing ALLTEL Corp. v. FCC838F.2d 551, 562 (D.C. Cir. 1988), the Court cannot fiaded

on the record before that FWS’s determinatiois not wellreasoned. The recoddta showhat

known genetic exchange in the GYA has in fact occurrea &vel of 0.42 natural effective
migrantsper generationand scientists- including the scientist who calculated that number
agree that iunderstates the actual level of genetic exchange. It wasnredsonable for the

Service to extrapolate that statistic based on the sample size acrossalth@opaotation to

conclude that there has besufficient geneticexchangedo support delisting. The Court finds

12 Plaintiffs complain that FWS failed to cite Stahler’'s warning inZ@&2rule. Although
the rule does not quote the email from Dan Stahler, it does cite the email in utssiaiacof
extrapolating the numbers from the vonHoldt stuBge77 Fed. Reg.t&5,593.

31



that this aspect oplaintiffs’ complaint amountstd nothing morethan competingiews about
policy and sciencg, In re Polar Bear 794 F. Supp. 2d at 69, and therefore, 208&2rule will
not be invalidated on these grourids.

1. The Service’s Determination that Wolves are Not Imperiled Throughout a
“Significant Portion” of Their Range is Reasonable

A. The Service’sanalysis of “dgnificant portion” of the range

The Endangered Species Aapplies to a species dangeror threatened with extinction
“throughout all of its rangeor “a sgnificant portion of its range.” 18.S.C.881532(6), (20).
In light of this, theService conductsa “dggnificant portion of its range” (“SPR”) analysis.
77 Fed. Regat55,601(“Having determined thdthe] gray wolf in Wyoming does not meet the
definition of endangered or threatened throughout its range, we must nagecovisether there
are any signiftant portions of its range that are in danger of extinction or likely to become
endangered).

In conductingan SPR analysis, the Service first determines whedlpartion or portions
of the range arsignificant and, therwhether the species may be in danger of extinction there or
is likely to become so within the foreseeable future. 77 Fed.d8§,602 If it determines that
a portion of the range is not significant, it does auwlyzewhether the species is threage or

endangered thereld. (stating“there is no purpose to analyzing portions of the rangehtned

13 Plaintiffs also argue that state management of the species will diminish genetic
connectivity in the northern Rocky Mountain region because RWW3wfully assumes that

(1) the wolf population in the region will be maintained above recovergldev?2) the
management approaches of Idaho, Montana, and Wyoming take into account and limit the
impact of hunting during important dispersal periods, and (3) htassisted migration will be
sufficient to make up for lack of natural genetic connectivity. Pls.” Mem.-&882Because the

Court finds thatWyoming'’s existing regulatory mechanisms are inadequate given that e stat
promise to maintain the wolf populatiohlavels required to warrant delistingusenforceable,

the Court does not reach the question of kpecificregulatory mechanismsill affect genetic
connectivity in the future.

32



no reasonable potential to be significant dimckatened or endangergd” In its analysis, the
Serviceaskswhether, without thgortion of range atssue, “the representation, redundancy, or
resiliency of the species would be supaired that the species would have ianoreased
vulnerability to threats to the point that the overall species would be in danger ofientine.,
would be endangered.” 1d.*

In the 2012 rule, the Servi@nalyzedthe area outside Wyoming’s trophy game area
the soecalled predator area in conducting itsSPR analysis becaugehad ‘already determined
wolves are not threatened or endangered in areas includingtpdded game portions of the
State.” Id. The trophy game area is located in the northwestern portion of the statewasirs

the light shaded area below:

14 The Service revised its SPR analysis in response to two recent court.r8eayy Fed.
Reg. at 55%01. The courts irDefendes of Wildlife v.Salazar,729 F. Supp. 2d 1207 (Dlont.
2010), andWildEarth Guardiars v. Salazar,2010 U.S. DistLEXIS 105253 (D. Ariz. Sept. 30,
2010), held that the ESA requires tluatceit is determired a species,subspecies, oDPS is
“endangeredor “threatenetin a “significant portion” of its range, the specrasgst bdistedin

its entirety and the Act’s protectioapply to all members of that speciek the 2009 rule, FWS
considered a portion of a species’ range to be significaits ifontribution to the species’
“representation, resiliency, oedundancywas “such that its loss would resit a decrease in
the ability to conserve the species74 Fed. Reg. at 1553 (emphasis added) That is,in
considering significance, thagencyasked Whether the loss of this portion likely would
eventuallymove the species toward extinctidrut not to the point where the species should be
listed as threatened or endangered throughout all of its faride(emphasis added)In the
2012 rule the Serviceapplieda more stringent threshold to the term “signifi¢astncefinding

a species to be endangered or threatenadsignificant portion of its range would requiisting
throughouits entire range.77 Fed. Reg. at 55,602 he agencyxplained that isought tanake

the “significant” threshold robust enough to prevent listing when only a negligible seliea
extinction risk would result from the loss of the portion but not so high that threats in tloa porti
of the range would not beddressed Id. Plaintiffs do not challenge the agency’s revised SPR
analysis.SeePls! Mem. at 41PIs.” Reply at 32.
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Figure 1. Wolf Trophy Game Management Area (WTGMA) Within Wyoming
and Documented 2011 Greater Yellowstone Area Wolf Pack Distribution
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Id. at 55,534. \@lvesin this area are treatecs"trophy game,” meang the state regulatdsow
and when they can be killed and how many of them can be killed. 77 Fed. Re¢gh5&. 55
Wolves in the “predator areathroughoutthe rest of the state, are regulated asetfatory
animals” meaning theyan be killed by anyoneith very fewrestrictions Id.

The Servicadetermined thatWyoming's predatoarea isnot a significantportion of the
wolves’ rangebecauseat contairs noneof the original recovery zonét has very little suitable
wolf habitat, and very few wolves, packs, or breeding pairs live in the &feat 55,602. The
agency statethat although some wolves living in trophy area could be killed if they traversed

into the predator area, the “total mortality” from that circumstance “is expectasl ranimal.”
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Id. And itfound that‘while wolf mortality in the predator area could affect successful migration
between subpopulations, such mortaliit) [i]s expected to be opportunistic and minimal, and
(2) is not expected to affect genetic factors to the point tlwatuid cause the remainder of the
range to become endangeredd. at 55,60203. Further, it found thatven ifall the wolves in

the predator area were extirpateslves intherest of Wyoming, the GYA, and the NRM would
not become endangeredd. at 55,603. It therefore found that the predator area “does not
represent ‘a significant portion of rangeld.

B. The Service’sconclusion that Wyoming’s predator area is not a significant
portion of the species’range is reasonable

Plaintiffs challengethe SPRfinding ecifically with respect to itdmpact on genetic
connectivity. Pls.” Mem. at 442. According to plaintiffs, bcauseWyoming wolves may
traverse the predator areareach wolves in Montana and ldaho, the area poses a ftis&s®
wolves andthereby to the genetic connectivitgf GYA wolves to other wolves in the region
makingthe predator area significant portion of the species’ rang8eeTr. at 12 (Plaintiffs’
counsel: “[l]f we start ramping up the mortality, we’re very likely goingriake it impossible
for wolves to make that movement...”). Plaintiffs asserthat theSPRfinding is an ‘irrational
reversal by FWS of its own pagtientific conclusions in the wolf delisigy context, pointing to
the 2009 rule. PIs.” Mem. at 42 In 2009, the Servicefound that all of Wyoming was a
significant portion of wolves’ range and should treated as a trophy game area because of
geneticconnectivity concerns Id. at 42-43 Plaintiffs conterd that the 2012 finding to the
contrary is impropebecause the science underlying the decisionsdtashanged Id.**

The Service’sconclusionin 2012 that the predator arezontairs noneof the original

recovery zoneand has very little suitable wolf habitat, anibat very few wolves, packs, or

15 Plaintiffs argue this is the case, evienlight of the agency’s heightendtireshold for
“significant” in its SPR analysisReply at 3233.
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breeding pairs live therns supported by the record. 77 Fed. ReEgh5,602. The record shows
wolves didnot inhabit the eastern and southern parts of the state in ZH& suprdrigure 1
see alsoAR 770 (stating that the predator aréa“peripheral to the core regions of suitable
habitat”); AR 4957 (depictinga map of“colonization probabiliiey” cited by plaintiffs that
shows &'0—0.099” colonization probability in the southern and eastern part of the.statel
this is not an irrational reversal of tB809rule: even though the Service found the entire state
to be a significant portion of the wolves’ range2009,it emphasizedt that timethat much of
the state is not suitable wolf habitaf4Fed. Reg. at 15,12&tating that'portions of the Sierra
Madre, the Snowy, and the Laramie Ranges” and areas “fairly intensively ubeesbyck” are
unsuitable wolf habitdt seeid. at 15,183 (“By identifying the entire State as a significant
portion of the range we are not suggesting wolves could or should reoccupy or eptatissn
unsuitable habitat.”). Thusy the extent plaintiff’ position is that the Service should have found
that all of the predator areas a significant portion of the species’ rangfee Court does not
agree.

To the extenplaintiffs’ argument is thasome prt of the predator areas a significant
portion of the species’ range, the Court finds the record does not support that position eithe
Plainiffs cite adraft document from two FWS biologists that addresses the subject of dispersing
wolves entering the predator aréaee Tr. at11-12, citing AR 14194-96 (stating that “tb only
real issue” with respect to dispersal in the NRM is wolves entering the GYA fithrer e
northwest Montana or centralahg. The biologists wrote, “there is not a lot of wiggle room” to
assure dispersal into the GYA and called for a laagelpermanentrophy area

To have any measurable effect that might enhanceopipertunity for
adequate natural effective migratigran expanded WY trophy game area

should not be treated as predatory animal during any part of the year and
should include all the area north of Big Pin@éyy .
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AR 14,196 Wyoming addressethesedispersal concerngy establishing a permanent trophy
game area, larger than the one proposed in 2009, with an annual exparsmmoaimately
fifty miles south fofour and ahalf months. 7Fed. Regat55,534, citing Wo. Game and Fish
Comm’'n 2011, p. 2, 8, 52. This seasonal expansion was created to protect wolves traveling
south of the trophy area during peak wolf dispersal periddis.This contrasts with thérophy
area consideredh 2009, which was smaller and which state regulators aegldcein size 74
Fed. Reg. at 15,149.

The Court finds that wasreasonabléor the agency to find #t the current predator area
is not a significanportion of the species’ range even though GYA wolves may travel through it
and be killed there. To be sure, the 2012 trophy area does not extend as far south as the FWS
biologists recommendednd the expansion south is seasonal. But it does providedaronal
protection for dispersing wolvesSeesupraFigure 1*" Further, he record shows that dispersing
wolves take a variety of routes to enter the GYA that do not involve their enteemyddator
zone. 77 Fed. Reg. at 55,564, citing Figure 2 at 55,241l it shows that even when wolves
were subject to ESA managentand protectiondispersals were infrequentAR 14,196; see

alsoPls.” SOFY 15 (stating that FWS documented only two successful wolf dispersals into the

16 Plaintiffs assert in their briefs that the problem with the 2012 SPR findintp ltis with
genetic connectivity, nowith the differences in the trophy game management in 2009 and in
2012. Reply at 33. But in oral argument, they medar that genetic connectivity is directly
related totrophy gameand predator management. Tr. at 6 (“[T]he key part of that picture with
respect to that predator management zone is how you get wolves to move throuzgimehtat
connect the Wyoming and Yellowstone population up with the other subpopulations in the
region which was always an essential criteria for recovery.”)

17 Plaintiffs statethat “nearly half of all dispersal habitat in Wyoming falls within the
‘predator zone.™ PIs.” Mem. at 43, citing AR 4957. The figure plaintiffs cite aysrthe trophy
game area over a “colonization probability” map and states that the trophyduvelesfifty -six
percentof the dispersal habitat, but the overlay of the trophy area does not appeautat forc
the seasonal expansion of the trophy afeeeAR 4957.
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GYA based upon wolfracking information over the thirteen year period between 1995 and
2008); Tr. at 74ame). This suggests that wolf dispersals occur on a limited basis at best.
The record also shows, as explained abtvat four of the fivepeer reviewersagreed

that Wyomings regulatory scheme including its establishment of the predator araa likely
to provide for sufficient levels of gene flow within GYA alRM. AR 732 And the peer
reviewerswho specificallycommented on the pretda arean the context of genetic connectivity
stated the aredoes nobearmeaningfully on the issue:

Establishment of the predator area encompassing much of Wyoming

where wolves will be subjected to unregulated hanest certainly been

controversial. However there is little functional difference between

Wyoming's explicitlydefined predator area and eastern Montana or

southern Idaho where wolves have not become estahlised under

ESA protection due to lack of sitable habitat and high potential for

livestock conflicts In any casewolves that move into these areas are

likely to be subject to removal and unlikely to persish Wyoming

wolves can be killed as soon #®y are detected in the predator area

whereas in the other 2 states they are generally elimioatssithey begin

depredating livestock Any minor difference in timing of removal has

little bearing ommaintaining viable wolf populations in the NRM because

these areas are peripheral to the coegionsof suitable habitat and thus

are not important for maintaining gefflew among the 3 recovery areas
AR 770 (comment of Dr. Adamsjlemphasis added¥ee alsoAR 779 comments of Dr. Milly
(“Although small as a percent of the state, the fact thafwhaf Trophy Game Management
Area] contains virtually all of Wyoming’s wolves and wolf habitat implies to me that it will be
sufficientto sustain . . necessary levels of connectivity to otlparts of the IRM population.’)
(emphasis omitted Indeed,the one peer reviewer who disagreefth the other four on the
broaderissueof genetic connectivitgid not contend that theredator areavas criticalto genetic

connectivity  Rather, hesaid Wyoming remained responsible for maintaining genetic

connectivity anctalledon states to engage in humassisted migration if connectivity goals are
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not being met AR 805-06 (comments of Dr. Vucetich$ee alscAR 732-33 (summarizing Dr.
Vucetich’s views).

Under these circumstances, the Court does not findSéreice’sconclusion that the
predator zone is not a significant portion of the wolves’ range to be arbitrary,i@agrior not
in accordance with thew. As with other aspects of the genetic connectivity issue, the Court
finds that the significance and impact of the predator anegenetic connectivitis the sort of
scientific matter for which deference is require@ihe Court is satisfied that th@gency has
examined the relevant data and explained its conclusion, making a rational conneueteenbet
the fact that few wolveBve in or traver® the predator areandits conclusiorthat thepredator
areais not a significant portion of the wolves’ range. Further, the Court does not consider the
agency’'s SPR analysis to be an irrational reveo$ats positionin 2009 given the altered
regulatory landscape the agency considered in 2012 and the scientific views grasdhee
record on the issue tifie area’s impact on genetic connectivity/hile the Courtrecognizeghat
somescientists and plaintiffs,may reasonably disagree with the agency’s concludienCburt
will not substitute its judgment for that of the agemgyen the record before.itin re Polar
Bear, 709 F.3dat 3, citingMotor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. @83 U.S.
at43.

For all of those reasons, then, t@eurtholds that the Service’'s determinatithrat the

predator area is notsggnificant portion othe wolf’'s range is reasonable.
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CONCLUSION
For the reasons stated above, the Cuauilit grantin part and dey in part plaintiffs’
motion for summary judgmentFurther, it will vacateand set asidéne 2012 rule.A separate

order will issue.

A Bhs—
U

AMY BERMAN JACKSON
United States District Judge

DATE: SeptembeR3, 2014
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