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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRETT STEELE

Plaintiff,
Civil Action No. 12-1867BAH)
V.
Judge Beryl A. Howell
HERMAN MEYER, et al,

Defendans.

MEMORANDUM OPINION

Thiscommon law tort actiostems from an alleged altercation between the plaintiff
Brett Steeleand the defendantslerman Meyer (“Meyer”) and Craig Deare (“Deareil) of
whom were,at the time of the alleged altercation on August 2, 28ployed by the National
Defense University’s Collegaf International Security Affairs (“CISA”).The casavas removed
to this Court by the defendants, pursuant to 28 U.S.C. 88§ 1442(a)(1), 14464200®
Federal Employees Liability Reform and Tort Compensation Act of 1988, also kndtw as
Westfall Ad, 28 U.S.C. 8§ 2679(d)(2) (2006). Pending before the Court are the plaintiff's Motion
to Remandlue to the alleged invalidity of the Westfall Act certificataord the defendarits
Motion to Dismissunder Federal Rule of Civil Procedur2(b)(1), for ladk of subject matter
jurisdiction For the reasons explained below, the plaintiff’s Motion to Remand is DENIED and
the defendast Motion to Dismiss for lack of subject matter jurisdictisrtGRANTED.
l. BACKGROUND

A. Factual History

The plaintiff began work a@n associate professor at CISAAngust of 2010. Compl. 1

8, ECF No. 4-1. Over the following yed#nge plaintiffwas told to modify his teaching style at
1
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least twice in response to requests from his superidrgf 10-11, 18.The plaintiff alleges that
during one meeting to address his teaching style and course content, he wag lverdt@d by
CISA’s Chancellor, ColonéMichael Bell(“Bell” or “theChancellor”). Id. § 17.

On August 2, 2011the plaintiffwas summoned tine Chancellor'®ffice for a meeting
at 11:00 a.m.d. T 21. Although the plaintiff denies that he was told the purpose of the meeting,
id., he had several months previously been advised by a superior that “he would be t@fminate
Id. § 20.Presenttthat meeting werthe Chancellor and both defendant Meyer, who served as
CSI's Dean of Students, and defendant Deare, who served asAC@ig Academic Deanld.
11 2, 325; Herman Meyer Aff. (“Meyer Aff.”) 3, ECF No-3, Craig Deare Aff. (“Deare
Aff.”) 1 3, ECF No. 8-3.The duties of both defendants include assisting the Chancellor with
personnel matter8leyer Aff. I 3; Deare Aff.  Ihe meeting’s purpose was, in fait,notify
the plaintiff about his immediate placementa@iministrative leaverior to his termination.
Meyer Aff. | 3; Deare Aff. 3.

Dueto previous “difficulties” with the plaintiff's “interactions with faculgnd students,”
arrangements were made before the meeting for personnel from security anlitang Réblice
“to be ganding by for assistance if neededfeyer Aff. § 5; Deare Aff.  3The defendants
describehe plaintiff as “nervous” “pensive” and “unpredictabtiiring the meetingvieyer Aff.
1 5; Deare Aff. 1 4Thecomplaint and the defendants’ declarations differ markedly in their
recounting of what happenedthé meeting.

The plaintiff alleges that soon after the meeting started, the Chancellor libegding
him, promptinghe plaintiff tostand up and “calmly . . . proceed to walk towael¢losed
[office] door” to leave. Compl. 1 2Zhe plaintiff alleges thatpon reaching the door, the

defendants grabbed him by the arms and shoulders and told him he “was not goingeanywhe



Compl. 1 25. Te plaintiff wasnevertheless “eventually akie break free from their grasp,” but
when he “opened the door, he was met with a group of security officials and MHdhcg
Officers,” who escorted hirto his office to collect his belongings and then off the premises.
Compl. 11 28-30.

By contrasto the plaintiff's recountinghte defendantstate thatson afterthe
Chancellotbegan advisinghe plaintiff about the terms ofdplacement on administrative leave
the plaintiff“lunged at” the Chancellor across a tatilen rushed toward the dowhere
defendanMeyerwas standing and “grabbed” defendant Meyer’'s handisyer Aff. ] 7-8.
Defendant Deare was not in the room at that time, having stepped out to check on the location of
security personneMeyer Aff. { 8-9 Deare Aff. 4. When the plaintiff “pushed his way
through the door,he was able to see the Military Police and “immediately became more
subdued and cooperative.” Meyer Aff.  Dare Aff. §8. The plaintiff washenescortedy
the Military Police and defendant Dedoehis office wherehte plaintiff spent approximately one
hour packing and moving into the hallway approximately 27 boxes of his personal belongings
before being escorted out of the school building. Meyer Aff. [12;0Beare Aff.  8-12 see
also Compl, 1 30 (“Dr. Steel removed his belongings from his office”). The persooadjings
were subsequently delivered to the plaintiffs home. Deare Aff. § 11.

The plaintiff alleges that “[s]oon after the August 2011 incident, Dr. Steele began to feel

pain in his right shoulder. Dr. Steele was later diagnosed with a torn rotatdbr@afhpl. § 33.

B. Procedural History

The plaintiff filed the instandction inthe Superior Court of th®istrict of Columbia
asserting four claims for damages based on falsasorpnent, assault and battery, negligent
infliction of emotional distress, and intentional infliction of emotional distr&seNot. of

RemovalEx. A at 1 ECF No. 1-1.Pursuant to the Westfall Act, the defendants timely removed
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the action to this CourtSeeNot. of Removaht2, ECF No 1.A certification thatdefendants
Meyer and Deare “were employees of the Government and were acting withtopeeos$ their
employment at the [CISA] at the time of the allegations statecicotimplaint”accompanied
the Notice of Removal. Not. of Removal Ex. B, ECF No. 1-2.

Pending before the Court is thkintiff's Motion to Remand to the Superior Court on the
ground thathe defendantSwereacting as private individuals” and not within the scope of their
employment as federal employees at the time of the alleged alteytatisrendering the
Westfall Act certification in this cas@nsufficient” and ‘invalid.” Pl.’s Mem. in SuppMot. to
Remand, ECF No. 5 at 6; Pl.’s Reply in Supp. of Pl.’s Mot. to Rer{i&hts Remand Reply’)
ECF No. 10at1. The defendantspposeanyremand and have moved to disntiss plaintiff's
claims pursuant to Federal Rule of Civil Procedure 12(b)(1), since upon substitutiba of
United Statessthe defendant in this action, the Cosigubject matter jurisdiction is limited by
the Federal Tort Claims A¢tFTCA”), underwhich the plaintiff's claimsare not cognizable
SeeDef.’s Mem. Opp. Pl.’s Mot. to Remand & Supp. of Def.’s Mdtsmiss (“Def's Mot.
Dismiss”)at 2, ECF No. 8-1.

. LEGAL STANDARD

A. Westfall Act Review

The Supreme Court has succinctly summarized the operdtitbe Westfall Act28
U.S.C. § 2679(b)(1), which “accords federal employees absolute immunity from colemon-
tort claims aising out of acts they undertake in the course of their official dutizsbrn v.
Haley, 549 U.S. 225, 229 (2007Y.his law “was explicitly designed to nullify the Supreme

Court's decision iWestfall v. Erwin484 U.S. 292 (1988),” which held that federal employees

! The certificationrwas maddy Daniel F. Van Horn, Chief of the Civil Division, Office of the Unitedt&sa
Attorney for the District of Columbia.
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were immune to suits for damages under state tortdaly ‘if the employees' conduct in
guestion was within the scope of employment and discretionary in naimeto v. Velten30
F.3d 1501, 1504 (D.C. Cir. 1994)he Westfall Act‘returfed] government employees to their
status before the Court's decisiomaking such employeesbsolutely immune to suits for
damages under state tort law so long as they were acting within the scop# offtbial duties’
Id.

Thus, “when aFederal employee is sued for wrongful or negligent conduct, the Act
empowers the Attorney Geneta certify that the employesas actingvithin the scope of his
office or employment at the time of the incident out of which the claim &r@sdorn 549 U.S.
at 229-3(internal quotation marks omittedhen, “[u]pon the Attorney Generaltertification,
the employee is dismissed from théi@t, and the United States is substituted as defendant in
place of the employé€eld. at 230. he case “is thereafter governed by the Federal Tort Claims
Act (FTCA), 60 Stat. 842. 1d.

In Osborn the Supreme Court held tHanhce certification and removal are effected,
exclusive competence to adjudicate the case resides in the federal court,@nuotthey not
remand the suit to the state catirtd. at 231 (emphasis addedlhe statutory language expressly
dictates this result, stating that f[the action commenced in state court, the case is to be removed
to a federal district court, and the certification remains “conclusiv[e] . . . fpopas of removal.”
28 U.S.C. § 2679(d)(25ee also Jacobs v. Vrobdlp. 12-5107, 2013 WL 3835832, at *1 (D.C.
Cir. July 26,2013) (noting certification automatically removes action to Federal distriet for
further proceedings). This ensures that resolution of issues regardingvehtettieral employee
was acting within the scope of his or her employment are made in federal 8eelkimbro, 30

F.3d at 1506 (“Congress obviously meant the Attorney General to have the abilityr® ens



federal judicial adjudication over the issue of scope of employment of federalye®ep| and
therefore, perhaps, evearse measuref uniformity—at least as to the nature of federal
employment patterns and scope of federal employmenen though various state tort laws were
applied.).

B. Motion to DismissUnder 12(b)(1)

“Federal courts are cots of limited jurisdiction,possessingonly that power
authorized by Constitution and stattitéGunn v. Minton133 S. Ct. 1059, 1064 (2013) (quoting
Kokkonen v. Guardian Life Ins. Co. of Alil1 U.S. 375, 377 (1994))ndeed, Federal courts
are“forbidden . . . from acting beyond our authoriti&tworkIP,LLC v. FCC,548 F.3d 116,

120 (D.C. Cir. 2008), and, therefore, haaa ‘affirmative obligatiorto consider whether the
constitutional and statutory authority edfigr us to hear each dispute.James Madison Ltd. by
Hecht v. Ludwig 82 F.3d 1085, 1092 (D.C. Cir. 1996) (quotthgrbert v. National Academy of
Sciences974 F.2d 192, 196 (D.C. Cir. 1992)). Absent subject matter jurisdiction over a case,
the court must dismiss iMcManus v. District of Columbj&30 F. Supp. 2d 46, 62 (D.D.C.
2007).

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(1), the
plaintiff must establish the coug’jurisdiction over the subject matter by a preponderance of the
evidence.Seel ujan v. Defenders of Wildé, 504 U.S. 555, 561 (1998plden-Bey v. U.S.

Parole Comm’'n731 F. Supp. 2d 11, 13 (D.D.C. 2010) (“On a motion to dismiss for lack of
subject matter jurisdiction pursuant to Rule 12(b)(1), the plaintiff bears the burden of
establishing by a preponderance of the evidence that thehesustibject matter jurisdiction”

When considering a motion under Rule 12(b)(1), the court must accept as true all uncodtroverte
material factual allegettns contained in the complaint ancbhstrue the complaint liberally,

granting plaintiff the benefit of all inferences that can be derived from thediteged and upon
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such facts determine jurisdictional questiosni. Nat'l Ins. Co. v. FDIC642 F.3d 1137, 1139
(D.C. Cir. 2011) (internal citations and quotation marks omitted). The court neadcept
inferences drawn by th@aintiff, however, if those inferences are unsupported by facts alleged
in the complaint or amount merely to legal conclusi@ee Browning v. Clintqr292 F.3d 235,
242 (D.C. Cir. 2002)In evaluating subjeatatter jurisdiction, theourt, when necessary, yna
look beyond the complaint to “undisputed facts evidenced in the record, or the complaint
supplemented by undisputeatts plus the court's rdation of disputed facts.Herbert 974

F.2d at 197see also Alliance for Democracy v. FEZ62 F. Supp. 2d 138, 142 (D.D.C. 2005).
1. DISCUSSION

A. The Plaintiff’'s Motion for Remand

The plaintiff's only argument for remand is that the Attorney General’'s
designee’s certification is invalid because the defendants were notaitingthe scope
of their employment.SeePl.’s Remand Reply at-%. This argument is unaailing since
the Gurt does not have the discretion to remand the makten, as herghe Attorney
General haprovided a clear and unequivocatification thathedefendants arkederal
employeeswhowere acting within the scope of their employmeséeeOsborn 549
U.S. at 241.Indeed, as the Westfall Act makes clear, the Attorney General’s certification
shall “conclusively establish scope of office or employnienpurposes of removal28
U.S.C. 2679(d)(2) (emphasis added).

The plaintiff's bare assertion thidtte federal employees were acting in their
individual capacitiesrather than in the exercise of their federal job responsibjlie®t
sufficient to defeat thattorney General’ sertificationandprompt a remandSee Brown
v. Armstrong 949 F.2d 1007, 1012 (8th Cir. 1991) (holding “conclusory allegations of . .

. personal motive” insufficient to defeat Attorney General’s certificgti Moreover,
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even wherfederal defendast who allegedly engaged in tortious misconddehy that
themisconduct eveoccurredthe Westfall Act commands that the district court retain
jurisdiction over the removed cagee28 U.S.C. 2679(d)(2see alsdsborn 549 U.S.
at 244 (federal court jurisdiction retained when government denies occurrentegefal
misconduct or court concludes employee acted outside scope of employment).

Thus, even if the plaintiff were correct that defendants were acting outside t
scope of their employment and were able to rebut the Westfall certificatioQ,aiis
would nonethelesstain jurisdiction.In that event, the certification does not "preclude a
district court from resubstituting the federal official as defendant forgsepof trial if
the court determines, post removal, that the Attorney General's scepgtifyment
cettification was incorrect.d. at 242. As the Supreme Court explained,
“[c]onsiderations of judicial economy, convenience, and fairness to litigants make it
reasonable and proper for a federal court to proceed to final judgment, once it has
invested timeand resources to resolve the pivotal scope of employment cofdest.”
245. Therefore the plaintiff's Motion to Remand is denied.

B. The Defendants Motion to Dismiss

The plaintiff concedes th#tthe United States were substituted as the defendant in this
action, the government’s waiver of sovereign immuisityound by thé&=TCA-which would bar
his claims. Pl.’s Opp. Mot. Dismisat 6 ECF No. 11 (“Plaintiff cannot dispute that, if
substituted, the United States would be relieved of liability under the FTCA ftorteexsserted
and under relevant casenl.”). Thus, the viability oany claims by the plaintiff against the two
defendants in their individual capacities hinges upon his challenge to the validity dfdahesp
General’s designee’s ¢#ication. “The Supreme Court has held that the government's scope of

employment determination under the Westfall Act is judicially reviewable dagpathe
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substitution of the governmentStokes v. Cros827 F.3d 1210, 1213 (D.C. Cir. 20@8iting
Guterrez de Martinez v. Lamagnb15 U.S. 417, 420 (1995pee alsdHaddon v. United States

68 F.3d 1420, 1423 (D.C. Cir. 199)rogated on other grounds by Osbobd9 U.S. 225
(2007)(the certification fs not conclusive regarding substitution of theléeal government.

Instead, the federal court may determine independently whether the empt@cewighin the
scopeof employmentand, therefore, whether to substitute the federal government as the proper
defendant.).

The plaintiffseeks to rebut the Westfall certificatierand avoid substitution of the
United States as the defendartty contending, firstthat the certification iacially deficient
and secondly, that the “Defendants cannot be credibly or logically be foura/&obeen acting
within the scope of their duties when the [sic] injured Dr. Steele on August 2, 201%.Opp!
Mot. Dismiss at 6 The Court will address eaengument in turn.

1. The Certification IsFacially Valid

First, as notedthe plaintiffdeemghe Attorney General designee’s Westfedirtification
“insufficient” becauséit does not determine the scope of the Defendants’ respective
employment . . . and does not provide facts to support the assertion.” Pl.’s Remanat Reply
The plaintiff fails to grapple with the clear law thai\&estfall Act certification “igprima facie
evidence” that the defendant was acting within the scope of his employment, ahe thaiden
rests on the plaintiff to rebut that evidendacobs 2013 WL 3835832, at *Stokes327 F.3d
at 1214 (“A plaintiff challenging the government’s scopesnfployment certification bears the
burden of coming forward with specific facts rebutting the certificatipvQterichv. Murthg
562 F.3d 375, 381 (D.C. Cir. 200%Yilson v. Libby535 F.3d 697, 711 (D.C. Cir. 2008);
Harbury v. Hayden522 F.3d 413, 417 (D.C. Cir. 2008 many cases, the Attorney General’s

certification begins and ends the scopexwiployment analysis.”Zouncil on Am. Islamic
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Relations v. BallengeA44 F.3d 659, 662 (D.C. Cir. 2006) (noting the plaintiff “bears the
burden” of rebutting the certification with specific facté)deed, the Supreme Cotids
observed thait “is customary” for “the certification [to] state[] no reasons for the
determinain.” Osborn 549 U.S. at 233 (considerirgrtification virtually identical to the
instant certification

Therefore, because the governmisninder no obligation to provide more information in
its certification than it has already providéag plaintff’'s challenge that the certificatios
“‘insufficient” mustfail.

2. The Plaintiff Has Not Rebutted the Certification

As stated above, the burden of challenging the correctness of a Westfall icatert
rests with the plaintiff. “[Mgre conclusory atementsio not suffice'to rebut a certification
Jacobs 2013 WL 3835832, at *3Rather thanrely on mere conclusory allegations and
speculationfthe plaintiff] must submit persuasive evidencspecific evidence or a forecast of
specific evidence-that contradicts the certificatidn Estate of Callaham ex rel. Foster v.
United StatesNo. 3:12ev-579, 2012 WL 1835366, at *2 (D.S.C. May 21, 2012). Itis “[o]nly if
the district court concludes that there is a genuine question of fact mttéhalscope-of-
employment issue should the federal employee be burdened with discovery and iatiaeyide
hearing.”ld. (quotingGutierrezde Martinez v. Drug Enforcement Admibll F.3d 1148, 1155
(4th Cir. 1997)). In evaluating the plaintiff’'s “specific evidence” here, the Court has only the
allegations in the complaint, which it will accept as true for the purposes of Hengesto the
scope of employment certificatiolseeU-Haul Int'l, Inc. v. Estate of Albright26 F.3d 498,
501 (9th Cir. 2010) (district court did not abuse discretion in denying plaintiff opportunity to

present evidence that federal employee was not acting within scope of hiyeemi since the
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court upheld the Westfall certification “while assuming all of [plaintiff's] altewss to be
true.”).

When a plaintiff challenges the Westfall certification that the federal employee wa
acting within the scope of his or her employment, the courty dppiespondeat superidaw
of the state where the alleged tort occurr8deJacobs 2013 WL 3835832, at *FHBtokes327
F.3d at 1214. Here, the governiiagy is thatof the District of Columbia.Under District of
Columbia law, an employee&ope oemployment is determined by applying the test
established in thRestatement (Second) of Agencyee Jacoh2013 WL 3835832, at *3.
Under this test, the employee’s conduct falls within the scope of his employmemtitid) “is
of the kind[the emploe]is employed to perform;” (2) “occurs substantially within the
authorized time and space limjtf the employment];(3) “is actuated, at least in pary b
purpose to serve the mastand (4) “if force is intentionally used by the servant against another,
the use of force is not unexpectable by the masifilson 535 F.3dat 711 The District of
Columbia interprets this test broadéyichthat the D.C. Circuit has characterized the test as
“akin to asking whether the defendant merely was on duty or on the job when cominéting t
alleged tort.” Harbury 522 F.3dat422 n.4. Indeedocal District of Columbiaourts have
found “sexual harassment, a shooting, armed assault, and rape” within the scopeodant'sf
employment.ld. at 422 (colleahg cases).

The parties agree that the alleged tortious astioak place during the work day, in the
CISA Chancellor’s office.SeeCompl. | 21; Def.’s Mot. Dismisat11. Thus, the second prong
of the District of Columbia’s test is met because the conduct occisubsdtantially within the

authorized time and space liniitsf the employment.Wilson,535 F.3d at 711 The dispute
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centers on whethehe other three prongs of the tas¢ satisfied, namelyhe kind of conduct,
the intent to serve themployer and the expectability of the use of force.

a. TheDefendants Were Engaged In Conduct Incidental To That Which
They Were Employed T@Rorm.

As to the first prongthe plaintiffalleges that the defendants’ conduct was “neither
foreseeable nor in the general nature of their duties and responsibilRies.Remand Replyat
7. In doing so, the plaintiff contends that because the defendants were “not hireptoptise
of physically restraining Plaintiff,” their alleged contact with himst be outside the scope of
their employment. This contention misconstrues District of Columbia law.

“To qualify as conduct of the kind he was employed to perform the deté&ndations
must haveeitherbeen of the same general nature as that autharizedidental to the conduct
authorized."Council on Am. Islamic Relation444 F.3d at 664 (quotirtdaddon v. United
States68 F.3d at 1424 (D.C. Cir. 1995)) (emphasis add€@ibnduct is “incidental” if it is
“foreseeable” and it is “foreseeable” if it is a “direct outgrowth of the employestsictions or
job assignment.”"See Haddon68 F.3d at 1424.

The D.C. Circuit’s recent decision dacobsis instructive on this pointln Jacobsthe
plaintiff accused her supervisor at the General Services Administrationaohasin and
interfering with the plaintiff's ability to secure other workacobs 2013 WL 3835832, at *1.
The Attorney General’s designee certified theeddant was acting within the scope of his
employment, the case was removed to the district court, and the plaintiff's elanaslismissed
under the FTCA.Id. at *2. On appeal, the plaintiff challenged the district court’s scope of
employment determin@in regarding the first and third prongs of the District of Columbia’s
scope of employment tesld. at *3-4. In considering the first prong, thacobscourt noted that

it must “focus on the type of act . . . that allegedly gave rise to the tort, notahgfuir
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character of the act.Id. at *3. The court found that whatever was saittigphone calls
between the plaintiff's supervisors and plaintiff's prospective employass‘ef the kind of
conduct” the plaintiff's supervisor was employed to perform, i.e., responding to a pihospec
employer’s request for a reference, regardless of the character of tteseesits.ld., at *4.
Thus, even wrongful conduct, foreseeably performed in conjunction with specified job duties, is
“incidental” to the conduct the employee is hired to perform under District oih@od law.
Thedefendantstate their duties included “assisting the Chancellor with personnel
matters”and that they were asked to attend the August 2011 meeting with the plaintiff by the
Chancellor.Meyer Aff. § 3; Deare Aff. § 3Thus, the defendants were in the Chancellor’s
office as “a direct outgrowth of [their] instructionsSee Haddon68 F.3d at 1424. Any actions
taken by the defendants while in the Chancellor’s office for the meeting wighetingff were
similarly “direct outgrowths” of their instructions to be present for the meetingt as in
Jacobs the wrongful nature of the conduct alleged here is irrelevant to the determinatithretha
act was “incidental” to the conduct the defendants were hired to perform; the enbntel
inquiry is whether the conduct was foreseeable.
The plaintiff has offered no facts to controvike fact that the defendants were requested
to be present in the August 2011 meetihgt it was part of the defendanjisb duties to assist
the Chancellor in personnel mattemad that they were asked to be in the meeting as part of their
job duties. Thus,taking all of the allegations in tlemmplaint as true and in light of the failure of

the plaintiff to present arfpersuasive evidence” regarding the defendants’ job duties, the Court
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finds the conduct alleged occurred, at the very least, incidentally to the kind of cdreuct t
defendants were employed to perfotm.

b. TheDefendantActed At Least Partially Out Of A Desire To Serve
Their Employer.

As to the third prong—whether the actions complained of were undertaken with the
intent to serve themployer—the plaintiff offers nothing but conclusory statements that the
defendants “simply did not like the fact that Dr. Steele decided to end the nidekiisg.

Remand Replat11. To meet the third prong of the District’s test, it is necessary to show the
employee’s act was “solely for the servant’s personal benefit” and “not dotteefemployer at
all.” Schecter v. Merchs. Home Delivery, [r892 A.2d 415, 428 (D.C. 2006Again, Jacobss
illustrative. InJacobs the plaintiff asserted that her GSA supervisor gave her negative
references to potential employers and was therefore not acting to sen@Ah&aGobs 2013

WL 3835832, at *4. Noting the complaspecifically aleged that the supervisor was
responding to such calls on his employer’s behalf, the court found that the supervisor was
motivated, at least in part, to serve the employer. The relevant inquiry for the third prong is
whether the defendant was motivastdeast in parby a desire to serve his employéd.;
Schecter892 A.2d at 428. Thus, even if the defendants did, as the plaintiff alleges, have an
ulterior motive to prevent the plaintiff from leaving the meeting, the plaintiff must etidene
that the defendants did so without any desire to serve their employer simultgneousl

The plaintiff has offered no such evidence. There are no allegafiany former
disputes or conflicts between the defendants and the plaintiff which might ikaneigp

defendants the motive to assault the plaintifikifig every allegation in the complaint as true,

% The plaintiffreference “testimony that Colonel Bell provided during the investigation of an agtrative
complaint filed by Dr. SteeJeéPl.’'s Remand Reply at ®ut no such testimony has been filed for consideration with
this Courtand in any event, based on the general description provided, such evidendenadel nalifference.
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the statemestattributed to the defendamitsswise beliethe plaintiff's assertion that the
defendants were not acting, at least in part, to seruegimployer: “Dean Meyer and Deane
Deare . . . toldthe plaintiff] themeeting was not ovand that hewas not going anywhereé.
Compl. 1 25 (emphasis added). Contrary to the plaintiff's conclusory assertion that the
defendantssimply did not like lhe fact that Dr. Steele decided to end the megtRigs

Remand Reply dt1, telling the plaintifthatthey were keeping him in the meeting until the
meeting’s conclusiomdicates the defendants were acting at least partially out of intent to serve
theemployer'spurpose. Thughe plaintiff has failed tpresent persuasive evidence challenging
the third prong of the District of Columbia’s scope of employment test.

c. TheDefendants’ ldeOf Force Was Not “Wexpectable”

Finally, as to the fourth pronthe plaintiffagainoffersmerelyconclusory statements
that “it is not credible to accept tHate defendants’employer could forgee that the Defendants
would deviate from the function of their duties and physically prevent Dr. Steeiddaving
the meeting.” Pl.’'s Remand Re@yl12. On the contrary, both parties agree that the defendants
andthe Chancellowere so concerned about the plaintiff's reaction to this meeting that they
required security personnel to be present nearby. Meyer Aff. I 3; Deare3AfE.dimpl. T 28.
Given the necessity of havirigrmedMilitary Police Officers” Compl. § 29near the
meeting it cannot be credibly asserted that the use of force in conjunction with this measing w
“unexpectable.”The presence of the aoffrs instead points to the conclusion that the possible
need for theuse of force waanticipated Consequently, the fourth prong is amply met.
Therefore, the plaintiff has failed to meet his burden of putting forth mirffifacts to allege that

the déendants were acting outside the scope of their employfent

3 Alternatively, the plaintiff asks for “the opportunity to obtaisativery and an evidentiary hearing on the issue.”
Pl.’s Remand Reply 15. Since the plaintiff has failed to raise a singéziahdact in dispute that would lead this
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C. The Plaintiff's Claims Are Not Cognizable Under The FTCA And Must
Therefore Be Dismissed

“Under theFTCA, certification by the Attorney General that the defendant employee was
acting within the scope of his office or employment at the time of the incident ainich the
claim arose transforms an action against an individual federal employee intgaametae
United States.Hui v. Castanedab59 U.S. 799, 810 (2010nternalquotations omittell The
United States will be substituted for the defendants, pursuant to 28 U.S.C. § 2679(d)(2), and the
FTCA is the plaintiff's sole route for recovetyTheFirst and Second couitt the plaintiff's
complaintassert claims fdialse imprsonment and assault and battery, Compl. § 35-50, while
the infliction of emotional distress claimsaounts Three and Fotarose out of” the false
imprisonment countSeeConpl. 1 53 (“Dean Meyer and Dean Deare acted with such extreme
and outrageous conduehen they falsely imprison&at. Steele”) (emphasis added); § 58
(same).

The FTCA only grantfederalcourts jurisdiction over claims against the sovereign
subject to caain exceptions, including those embodied in 28 U.S.C. § 26&fan v. U.S. Dep't
of Housing and Urban Dey236 F.3d 756, 759 (D.C. Cir. 2001). As a sovereign, the United
States has not waived liability for the torts of false imprisonment, assault ang,attny
claims arising out of those tort§ee28 U.S.C. § 2680(h) (FTCA “shall not apply to... [a]ny
claim arising out of assault, battery, false imprisonmer&¢ alsd-ord v. Mitchel| 890 F.
Supp. 2d 24, 34-35 (D.D.C. 2012) (dismissing false arrest and false imprisonment claims as not

cognizable under the FTCABanks v. Harrison864 F. Supp. 2d 142, 147-148 (D.D.C. 2012)

Cout to believe the defendants were acting outside of the broad scope of eepieyrder District of Columbia
law, the plaintiff's request is denied.

* The defendants also argue the plaintiff failed to exhaust his administramediesas required under 28 U.S.C. §
2675(a). Def.’s Mot. Dismisat17. As tlis case will be dismissathder FederalRule of Civil Procedurel2(b)(1),

it is unnecessary to address this argument.
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http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=864+F.+Supp.+2d+142%2520at%2520147

(dismissing assault claims as not cognizable under B;TGAson v. Stantqr844 F. Supp. 2d
53,57 (D.D.C. 2012) (FTCAexpressly excludes chas‘arising out of assaulind battery’’;
Koch v. United State209 F. Supp. 2d 89, 94 (D.D.C. 20Q@smissing plaintiffs assauland
intentional infliction of emotion distresdaims as not cognizable under the FTCWJatkins v.
Holt, No. 05-1565, 2006 WL 2331090, at *1 (D.D.C. Aug. 10, 2q@ByY its terms, the FTCA
does not apply to any claim arising out of . . . false imprisonment.”) (internal qurotadirks
omitted)® Thus,asthe plaintiffconcedes, he cannot recover on his clainfalsé inprisonment
andassault and battery, tor his related claims of negligent or intentional infliction of
emotional distresarising out of those tortsjnce they are aé#xpressly excludefiom allowable
tort claims under the FTC/AeePl.’s Opp. Mot. Disnissat6 (“Plaintiff cannot dispute that, if
substituted, the United States would be relieved of liability under the FTCA ftortke
asserted.”).Therefore, theeclaims must be dismissguirsuant td-ederal Rule of Civil
Procedure 2(b)(1)for lack ofsubject matter jurisdiction.
V. CONCLUSION

For the reasons explained above, the plaintiff's Motion for Remand is DENIED.
Pursuant to 28 U.S.C. § 2679(d)(2), the United States shall be substitutedféoictiad
employeedefendantswho were certified by the Attorney General’s designee to be “acting
within the scope of their employment . . . at the time of the allegations stated imgbl@iod”
Not. of Removal Ex. B. As explained above, under the FTCA, 28 U.S.C. § 1346(b)(1) and the

exceptions thereto, including those found in 28 U.S.C. 2680(h§;db& lacks subject matter

® The*“arising out of assault&xception to the FTCA does notmp“to acts or omissions of investigative or law
enforcement officersfdahe United States Governmeng&e28 U.S.C. 2680(hj2006) The plaintiff nowhere
contends that th proviso on théarising out of assatliexceptionmight applyin the instant casand could not do
sobecausealefendand Meyer and Deardo notappear to béaw enforcement officarwithin the definition of the
FTCA and, indeed, had arranged for law enforcement officers to be present at ting tacilfill that function as
necessar. SeeMeyer Aff. 1 5; Deare Aff. | 3.
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jurisdiction to hear the plaintiff's claims. Therefore, tledethdarg’ Motion to Dismiss under
Federal Rule of Civil Procedure 12(b)(1) for lack of subject matter junedict GRANTED.

An appropriate order accompanies this Memorandum Opinion.

Date: AugusP9, 2013

Digitally signed by Beryl A. Howell

DN: cn=Beryl A. Howell, o=District Court for the
District of Columbia, ou=District Court Judge,
email=howell_chambers@dcd.uscourts.gov,
c=Us

Date: 2013.08.29 09:43:41 -04'00"

BERYL A. HOWELL
United States District Judge
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